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THE  DOCTRINE  OF  DIVISIBLE  CONTRACTS. 

A  very  ^miliar  contract,  in  these  days  of  great  commercial 
enterprises^  is  one  in  which  the  engagement  of  at  least  one  of 
the  parties  is  multiple  in  form.  What  is  the  effect  of  a  default 
in  the  performance  of  a  single  item  in  such  a  multiple  engage- 
ment? May  the  party  not  in  feult,  in  the  absence  of  an 
express  condition,  repudiate  the  contract  so  far  as  it  is  unper- 
formed, or  is  he  confined  to  his  remedy  in  damages  for  the 
breach  ?  The  question  was  early  discovered  by  the  courts  to 
be  a  somewhat  difficult  one,  and  apparently  with  the  purpose 
of  establishing  a  guiding  rule  of  construction,  an  endeavor  has 
been  made  to  classify  contracts  of  this  kind  as  ''  entire  "  and 
"divisible,"  or  "entire"  and  "severable."  That  is  to  say,  if 
the  contract  in  a  particular  case  be  construed  as  entire,  the 
violation  by  one  party  of  one  of  the  several  parts  or  divisions 
of  his  engagement  is  held  to  relieve  the  other  party  wholly 
from  his  engagement  under  the  contract,  while  if  the  contract 
be  construed  as  divisible,  the  other  portions  of  the  contract 
remain  unaffected  and  the  party  suflfering  from  the  breach  is 
confined  to  his  action  for  damages. 

It  is  submitted  that  the  adoption  of  this  classification,  instead 
of  simplifying  the  problem,  has  resulted  in  considerable  mis- 
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2  THE   DOCTRINE  OF   DIVISIBLE  CONTRACTS. 

apprehension  and  confusion.  That  such  has  been  its  effect, 
however,  is  not  surprising,  when  we  consider  the  natiye  of  the 
classification  and  the  method  of  its  application.  The  principle 
is  fundamental,  that  whether  the  party  suffering  from  a  breach 
of  contract  is  justified  in  refusing  further  to  perform  his  engage- 
ment, or  is  confined  to  his  action  for  damages,  depends  entirely 
upon  the  character  of  the  breach.  If  the  term  violated  is  one 
the  performance  of  which  appears  to  have  been  regarded  by 
the  parties  at  the  time  of  making  the  contract  as  essential  to 
its  continued  existence  as  a  binding  agreement,  further  per- 
formance may  legally  be  refused :  if  not,  the  obligation  to 
perform  is  unaffected.  In  every  case  this  is  the  final  test,  and 
whatever  may  be  the  form  of  the  contract,  its  application  is 
uniform.  To  put  it  briefly,  it  is  not  the  nature  of  the  contract^ 
but  the  nature  of  the  breach^  that  controls.  In  some  of  the 
leading  cases  arising  under  contracts  of  the  class  under  con- 
sideration, this  distinction  appears  to  have  been  kept  clearly 
in  mind,  and  the  terms  "  entire  contract "  and  "  divisible  con- 
tract "  to  have  been  used  to  describe  a  result  rather  than  a 
cause.  That  is  to  say,  if  the  breach  be  of  an  essential  term, 
the  contract  is  entire ;  if  of  a  non-essential  term,  the  contract 
is  divisible.^  Even  when  the  terms  are  used  in  this  sense,  the 
classification  is  open  to  criticism.  Thus,  in  two  cases,  involv- 
ing contracts  almost  identical  in  terms,  it  may  be  found  that 
while  in  one  the  breach  reaches  the  essence  and  the  contract 
is  therefore  entire,  in  the  other  the  term  violated  is  a  non- 
essential term  and  the  contract  is  therefore  divisible.  Indeed, 
it  is  quite  conceivable  that  in  an  action  for  breach  of  a  non- 
essential term,  a  contract  nught  be  found  to  be  divisible,  and 
in  a  subsequent  action  for  breach  of  a  more  important  provi- 
sion, the  same  contract  be  declared  to  be  entire.  This  is  well 
illustrated  by  the  English  decisions  on  instalment  contracts  of 
sale,  to  be  discussed  at  some  length  hereafter.  Suffice  it  to 
say  at  this  point,  that  in  an  action  for  default  in  the  engage- 
ment to  deliver  an  instalment,  the  English  courts,  in  effect, 
hold  such  contracts  to  be  entire,'  while  in  an  action  for  default 


>See  Norrington  v.  Wright  (1885),  115  U.  S.  188. 
*Hoare  v.  Rennie  (1859),  5  H.  &  N.  19. 
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THE   DOCTRINB  OF  DIVISIBLE  CONTRACTS.  3 

in  paytnenty  they  declare  them  to  be  dwisible.*  And  such 
would  also  be  the  logical  result,  even  though  the  same  con- 
tract were  involved  in  the  two  actions. 

The  existing  confusion  is  chiefly  attributable^  however,  to 
the  &ct  that  many  judges,  apparently  misled  by  the  usage  to 
which  we  have  referred,  have  seemed  to  think  that  the  cases 
turn  upon  the  nature  of  the  contract  And  inasmuch,  for 
example,  as  all  ordinary  instalment  contracts  for  the  sale  of 
merchandise  are  substantially  similar  in  character,  it  is  obvi- 
vious,  they  appear  to  reason,  that  such  contracts  cannot  in 
one  case  be  entire  and  in  another  divisible,  but  must  always 
be  r^^ded  as  belonging  either  to  one  class  or  the  other. 
One  of  the  consequences  of  this  conclusion  is  that  the  leading 
English  authorities  on  instalment  contracts  are  very  commonly 
regarded  as  being  hopelessly  in  conflict,  whereas  we  shall  try 
to  show  that  the  real  disagreement  among  them  is  very  slight 
Another  consequence  is  that  in  many  of  the  cases  there 
appears  to  be  a  tendency,  more  or  less  clearly  evidenced  by  the 
language  of  the  opinions,  to  excuse  a  party  suffering  from  a 
breach  from  further  performance,  or  confine  him  to  his  action 
for  damages,  as  the  case  may  be,  not  because  of  the  extent  of 
the  breach  or  of  the  importance  in  the  contemplation  of  the 
parties  of  the  term  violated,  but  because  the  character  of  that 
class  of  contracts,  as  entire  or  divisible,  has  been  established 
by  prior  authorities. 

Aside  from  the  difficulties  already  mentioned,  which  possi- 
bly are  the  natural  results  of  the  apparently  unscientific  nature 
of  the  classification,  there  is  one  of  less  imiK)rtance  growing 
out  of  its  nomenclature.  The  terms  "  entire  "  and  "  divisible," 
"  severable  "  or  "  separable,"  have  come  to  be  variously  used, 
and  consequently  to  be  more  or  less  indefinite  in  meaning. 
Thus  they  are  frequently  employed,  and  with  entire  propriety, 
in  distinguishing  a  contract  in  which  full  performance  is  a  con- 
dition precedent  to  the  payment  of  any  part  of  the  considera- 
tion, from  one  in  which  part  of  the  consideration  accrues  upon 
partial  performance.  Baker  v.  Higgins  (i860),  21  N.  Y.  397, 
affords  a  good  illustration  of  this  usage.     In  that  case,  under 

'Mcfaey  v.  Naylor  (1884),  9  App.  Cases  434. 
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4  THE   DOCTRINE  OF   DIVISIBLE  CONTRACTS. 

a  contract  to  "  deliver  25,000  pale  brick  for  $3  per  M,  and 
50,000  hard  brick  at  $4  per  M  cash,"  the  plaintiff  delivered 
10,500  hard  and  10,500  pale  brick  and  then  demanded  pay- 
ment for  that  quantity.  The  defendant  refused  to  pay  until 
the  entire  quantity  was  delivered,  contending  that  the  brick 
was  not  to  be  paid  for  as  delivered,  but  only  upon  the  com- 
plete performance  of  the  contract.  This  the  court  held  to  be 
the  true  import  of  the  agreement,  saying,  "  The  contract  was 
entire,  to  deliver  75,000  bricks,  and  the  plaintiff  was  not  enti- 
tled to  pay  for  any  part  until  the  whole  was  delivered,  or  until 
he  was  ready  and  offered  to  deliver  the  balance."  *  Obviously 
a  contract  might  be  divisible  in  this  use  of  the  terms,  while 
entire  in  the  sense  that  breach  as  to  one  item  would  excuse 
further  performance  by  the  other  party.  The  same  nomen- 
clature is  employed  again  with  reference  to  contracts  called 
in  question  because  of  illegality,  in  which  case,  of  course,  the 
question  is  rather  one  of  severability  of  subject-matter  than  of 
intention  of  the  parties.*  Moreover,  the  term  "  divisible  con- 
tract" is  commonly  applied  to  transactions  involving  several 
distinct  and  entirely  separate  contracts,  the  courts  in  some 
instances  making  no  distinction  between  such  several  contracts 
and  a  single  so-called  severable  contract,*  and  in  others  regard- 
ing all  transactions  as  entire  contracts,  except  those  which  in 
reality  constitute  several  distinct  and  separate  agreements.* 

In  view  of  what  has  been  said,  it  is  ventured  to  suggest  that 
much  might  be  gained  in  the  direction  of  simplicity  and  clear- 
ness: 

jRrst,  by  abandoning  the  use,  in  this  connection,  of  the 
terms  "entire  "  and  "divisible." 

Second,  by  classifying  the  contracts  under  discussion  as 

^  See  also  Gill  v.  Johnstown  Lumber  Co.  (1892),  151  Pa.  534;  Note  to 
Hnyett  t/.  Chicago  Edison  Co.  ( 1897),  59  Am.  St.  Rep.  277.  The  term 
"apportionable"  is  used  by  Parsons  in  this  connection,  "divisible" 
contracts  being  classified  by  him  as  apportionable  or  unapportionable. 
See  Parsons  on  Contract  (8th  Ed. )  VoL  a,  p.  637. 

•See  Osgood  v.  Bander  (1888),  75  Iowa  550;  Wooten  v.  Walters  (1892), 
iioN.  C.  251;  Anson  on  Contracts  (Huffcut's  Ed.)  pp.  253-5. 

•See  Gerli  v.  Poidebard  Silk  Co.  {1895),  57  N.  J.  I,,  432  at  438;  Parsons 
on  Contracts  (8th  Ed.),  Vol.  2,  p.  634,  note. 

'See  Barrie  v,  Earle  (1886),  143  Mass.  i. 
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follows :  (a)  Unapportioned  contract— one  in  which  there  is 
an  engagement  consisting  of  several  items  or  divisions  for  a 
single  and  unapportioned  consideration,  (b)  ApfK)rtioned 
contract — one  in  which  there  is  an  engagement  consisting  of 
several  items  or  divisions  for  a  single  but  apportioned  consid- 
eration. 

Thirds  by  strictly  confining  the  use  of  the  foregoing  classi- 
fication to  its  proper  purpose — ^that  of  description  merely,  so 
that  it  may  be  clear  in  every  case,  whether  of  unapportioned 
or  apportioned  contract,  that  the  effect  of  a  breach  depends 
not  upon  the  nature  of  the  contract  involved,  but  upon  the 
character  of  the  breach  itsel£ 

With  these  suggestions  in  mind,  we  have  now  to  proceed  to 
the  examination  of  some  of  the  adjudged  cases.  At  the 
banning,  however,  it  is  necessary  carefully  to  distinguish  the 
case  of  a  mere  breach  of  one  item  from  that  of  a  breach 
accompanied  by  such  conduct  on  the  part  of  the  person  com- 
mitting it  as  amounts  to  an  abandonment  or  renunciation  of 
the  entire  contract.  What  conduct  is  sufficient  depends  in 
great  measure,  of  course,  ufK)n  the  circumstances  of  each  par- 
ticular case,  the  general  rule  being  that  the  circumstances 
should  be  such  as  to  give  reasonable  ground  for  believing 
that  the  party  in  default  does  not  intend  to  go  on  with  the 
contract^  Whether  a  refusal  to  perform,  as  distinguished  from 
a  mere  failure  to  do  so,  would  be  sufficient  in  all  cases,  may 
perhaps  feurly  be  doubted.  But  if  such  refusal  is  jxjsitive  and 
unqualified,  the  inference  of  an  intention  to  renounce  would 
seem  to  be  inevitable.* 

It  should  also  be  borne  in  mind  that  the  right  to  repudiate 
because  of  a  breach  may  be  lost  by  waiver.  As  was  pointed 
out  in  Morgan  v.  McKee  (1874),  yj  Pa.  228,  the  election  to 
repudiate  must  be  promptly  communicated,  and  undue  delay 


>Witliei8  V.  Reynolds  (1831),  2  Bam.  &  AdoL  882;  Bloomer  v,  Bem- 
itein  (1874),  I^.  R.  9.  C.  P.  588;  Otis  v,  Adams  (1893),  56  N.  J.  L.  38; 
Gcrii  V.  Poidebard  Silk  Co.  (1895),  57  N.  J.  L.  290;  Armstrong  v.  St.  Paul 
Inm  Co.  (1891),  48  Minn.  113;  Forsyth  v.  North  Am.  Oil  Co.  (1866),  53 
Pa.  168. 

'See  Forsyth  v.  North  Am.  Oil  Co.  (1866),  53  Pa.  168,  and  other  cases 
dtedabore' 
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must  be  regarded  as  a  waiver  of  the  right  to  repudiate  and  an 
election  to  treat  the  contract  as  still  subsisting.* 

Unapportianed  Contracts. — Of  this  class  of  contracts,  com- 
paratively little  need  be  said.  In  the  case  of  a  contract  con- 
sisting of  a  single  promise  for  a  single  consideration,  the  two 
engagements  are  now  generally,  though  not  invariably,  con- 
strued as  dependent,  so  that  a  breach  by  one  party  excuses 
performance  by  the  other.*  In  the  case  of  an  engagement 
consisting  of  several  items,  given  for  an  unapportioned  consid- 
eration, a  breach  of  a  single  item  must  be  followed  by  the 
same  result  This  for  two  reasons — first,  because  it  is  impos- 
sible to  separate  the  portion  of  the  consideration  given  for 
the  broken  item  from  the  portion  given  for  the  other  items ; 
and  second,  because  the  fact  that  the  consideration  was  not 
apportioned  by  the  parties  to  the  several  items  is  evidence 
that  they  regarded  the  performance  of  each  and  all  of  the 
items  as  essential  to  the  contract.  The  first  of  these  reasons, 
although  undoubtedly  sufficient  and  indeed  the  one  commonly 
given,  is  open  to  criticism  in  that  it  tends  to  convey  the 
impression  that  if,  conversely,  the  consideration  for  the  several 
items  be  apportioned,  the  party  suffering  from  the  breach  is 
confined  to  his  remedy  in  damages.  This,  of  course,  is  not 
true.  The  second  reason  accords  perfectly  with  the  general 
principle  governing  conditions  and  warranties,  and  would 
therefore  seem  to  be  the  more  satisfactory. 

The  most  interesting  and  perhaps  the  most  difficult  cases 
of  unapportioned  contract  are  those  in  which  the  contract  is 
one  for  the  construction  of  buildings,  roads  or  public  works, 
the  contractor  to  be  paid  in  fixed  instalments  at  stated  points 
in  the  progress  of  the  work.  These  contracts  have  in  some 
instances  been  regarded  as  apportioned  and  decided  upon  the 
authority  of  cases  of  that  class.  This  is  true,  for  example,  of 
the  case  of  Bennett  v.  Shaughnessy  (1889),  6  Utah  273. 
There,  the  contract  was  one  whereby  the  plaintiff  agreed  to 
excavate  a  tunnel  twelve  hundred  feet  in  length  along  the 

>Sce  also  Clark  v.  Wheeling  Steel  Works  (1893),  3  U.  S.  App.  358; 
BoUtnan  v,  Burt  (1883),  61  Md.  415;  Scott  v.  Kittanning  Coal  Co.  (1879), 
89  Pa.  331. 

'Anson  on  Contracts  (Huffcnt*sEcL),  p.  363. 
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vdn  of  certain  mining  properties  of  the  defendants  and  to  run 
cross-cuts  across  the  vein  at  intervals  of  one  hundred  feet,  the 
work  to  be  paid  for  at  the  rate  of  twelve  dollars  per  lineal  foot  for 
the  tunnel  and  six  dollars  per  foot  for  cross-cuts.  The  defend- 
ants agreed  to  pay  one  thousand  dollars  on  the  completion  of 
each  one  hundred  feet  of  the  tunnel,  and  the  balance  (two  dollars 
per  foot)  upon  the  completion  of  the  entire  tunnel ;  and  further  to 
pay  five  dollars  per  foot  for  running  the  cross-cuts  at  the  time 
of  completing  each,  and  the  balance  (one  dollar  per  foot)  at 
the  completion  of  the  contract  The  defendants  failed  to  pay 
the  second  instalment  of  one  thousand  dollars  when  due,  and 
plaintifT  abandoned  the  work  and  brought  action  to  recover 
for  work  already  done  and  for  materials  furnished.  The  court 
held,  and  we  believe  rightly,  that  the  failure  to  make  partial 
payment  at  the  time  stipulated  justified  the  plaintiff  in  repudi- 
ating the  contract  But  in  the  opinion  of  the  court,  no  dis- 
tinction is  drawn  between  contracts  of  this  kind  and  instalment 
contracts  of  sale,  and  the  decision  appears  to  rest,  at  least  in 
part,  upon  the  authority  of  Norrington  v.  Wright  *  and  Rey- 
bold  v.  Voorhees^  both  of  which,  as  will  be  seen,  are  cases  of 
^>portioned  contracts. 

According  to  the  better  view,  and  that  which  has  perhaps  been 
more  generally  accepted,  these  so-called  construction  contracts 
are  ordinarily  unapportioned.  In  nearly  all  of  them,  as  in  that 
discussed  above,  the  instalments  are  not  in  proportion  to  the 
work  done,  a  part  of  the  consideration  being  withheld  until 
the  completion  of  all  the  work  contracted  to  be  performed.  It 
follows  that  each  instalment  is  not  intended  to  be  in  payment 
of  any  particular  portion  of  the  work,  but  "  merely  an  advance 
of  part  payment  for  the  whole,  made  for  the  contractor's  con- 
venience,"* 

The  distinction,  however,  is  really  of  little  moment,  for 
whether  a  contract  of  this  kind  be  regarded  as  unapportioned 
or  £q>portioned,  the  result  is  the  same.  The  vital  question  in 
either  case  is,  as  we  have  tried  to  point  out,  does  the  breach 
go  to  the  root  of  the  contract  ?    A  failure  to  pay  an  instal- 

*  115 U.S.  isa 

•30  Pa.  116. 

*  Parsons  on  Contracts  (8th  Bd.),  Vol.  2,  p.  636,  note. 
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ment  on  an  ordinary  construction  contract  unquestionably 
does.  Such  contracts  usually  require  a  considerable  period 
of  time  and  a  large  expenditure  of  money  in  their  performance^ 
and  it  is  well  known  to  parties  entering  into  them  that  the 
engagement  as  to  payment  is  of  the  first  importance ;  that  a 
failure  to  make  a  single  stipulated  payment  may  seriously 
embarrass  the  contractor,  if  indeed  it  may  not  actually  force 
him  to  discontinue  the  work.  In  view  of  these  conditions,  it 
seems  perfectly  clear  that  in  such  contracts  it  should  be  pre- 
sumed that  the  engagement  to  pay  instalments  is,  in  the  con- 
templation of  the  parties,  a  term  of  such  importance  that  a 
failure  to  perform  it  reaches  the  very  vitals  of  the  contract 
So  it  has  been  held  by  the  United  States  Supreme  Court,  in 
Caned  Company  v.  Gordon  (1869),  6  Wall.  561,  where  the 
contract  was  for  the  construction  of  a  canal.  By  the  terms  of 
the  contract,  the  contractors  were  to  receive  monthly  payments 
in  a  specified  way  as  the  work  progressed,  and  it  was  expressly 
provided  that  in  case  of  failure  of*  such  partial  payments  the 
same  should  draw  interest  at  a  specified  rate.  Notwithstand- 
ing this  provision  as  to  interest  on  delayed  payments,  the 
court  decided,  apparently  without  hesitation,  that  a  default  in 
payment  of  one  monthly  instalment  of  |l20,ooo  justified  an 
abandonment  of  work,  and  entitled  the  contractors  to 
recover  a  fair  compensation  for  all  work  done  up  to  the  time 
of  quitting.  Many  similar  cases  have  arisen  in  the  State 
courts,  and  the  decisions,  so  far  as  known,  are  uniformly  to 
the  same  eflfect* 

It  should  be  noticed,  in  passing,  that  a  construction  or  build- 
ing contract  may,  by  reason  of  some  peculiarity,  present  an 

^Bennett  v,  Shaughnessy  (1889),  6  Utah  273;  Cos  v,  McLaughlin 
(1880),  54  Cal.  605;  Graf  v.  Cunningham  (1888),  109  N.  Y.  369;  Thomas 
V,  Stewart  (1892),  132  N.  Y.  580;  Strack  v.  Hurd  (1891),  41  N.  Y.  S.  R. 
777:  Preble  v.  Bottom  (1855),  27  Vt  249;  McCuUough  v.  Baker  (1871), 

47  Mo.  401;  Bean  v.  Miller  (1879),  69  Mo.  384;  Mugan  v,  Regan  (1892), 

48  Mo.  App.  461;  Dobbins  v,  Higgins  (1875),  7^  ^-  44^;  Geary  v.  Bangs 
(1890),  37  111.  App.  301;  Shulte  V,  Hennessy  (1875),  40  Iowa  352;  Phil- 
lips &c.  Co.  V,  Seymour  ( 1875),  91  U.  S.  646.  See  note  in  30  L.  R.  A.  at 
p.  67.  Although  the  distinction  is  not  clearly  drawn,  the  failure  to  pay 
would  seem,  in  some  of  the  cases  cited,  to  have  amounted  to  a  renuncia- 
tion. 
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aspect  entirely  different  from  that  of  the  contracts  in  the  cases 
we  have  considered.  An  illustration  of  this  is  found  in  the 
case  of  Broxton  v.  Nelson  (1898),  103  Ga.  327,  where  the  con- 
tract was  to  construct  not  one  but  four  houses,  the  owner 
agreeing  to  pay  the  contractor  ^380  for  the  first  house,  ^407 
for  the  second,  $476  for  the  third  and  II380  for  the  fourth,  "a 
total  of  ^1,643  for  the  four  houses."  Of  course  this  is  an 
apportioned  contract,  and  is  analogous  in  principle  to  contracts 
for  the  sale  of  goods  by  instalment,  to  be  hereinafter  dis- 
cussed.* 

Apportioned  Contracts, — There  is  a  great  variety  of  contracts 
belonging  to  this  class.  Perhaps  the  clearest  type  is  found  in 
the  ^miliar  mercantile  contract  for  the  sale  of  goods,  in  which 
it  is  provided  that  deliveries  and  payments  are  to  be  made  in 
stated  and  apportioned  instalments.  It  is  to  these,  therefore, 
that  our  attention  shall  be  devoted. 

Of  the  English  cases,  there  are  four  of  particular  promin- 
ence. In  the  leading  one  of  Hoare  v.  Rennie  (1859),  5  H.  & 
N.  19,  the  contract  was  one  for  the  sale  of  six  |hundred  and 
sixty-seven  tons  of  bar  iron  to  be  shipped  from  Sweden  in 
June,  July,  August  and  September,  and  in  about  equal  por- 
tions each  month,  at  a  certain  price  payable  on  delivery.  The 
June  shipment  made  by  the  seller  was  of  only  twenty  tons, 
and  the  court  held  that  the  failure  to  ship  about  one  quarter 
of  the  iron,  as  agreed,  justified  the  buyer  in  refusing  to  receive 
the  twenty  tons  shipped  and  excused  him  from  the  obligation 
to  accept  the  residue  of  the  iron.  In  the  second  case,  Simpson 
V.  Crippin  (1872),  L.  R.  8  Q.  B.  14,  under  a  contract  to  supply 
firom  six  thousand  to  eight  thousand  tons  of  coal  to  be  taken  by 
the  buyer's  wagons  from  the  seller's  colliery  in  equal  monthly 
quantities  for  twelve  months,  the  buyers  sent  wagons  for  only 
one  hundred  and  fifty  tons  during  the  first  months,  and  it  was 
held  that  such  failure  on  the  part  of  the  buyer  did  not  give  the 
seller  the  right  to  repudiate  the  entire  contract.  In  the  third 
case,  Honck  v.  MuUer  (1881),  L.  R.  7,  Q.  B.  D.  92,  under  a 

*  In  Brozton  v.  Nelson  (1898),  103  Ga.  327,  the  contract  referred  to 
is  the  text  is  said  to  be  "  entire."  But  see  Barnard  v,  McLeod  (Mich.) 
7a  N.  W.  Rep.  24,  in  which  a  similar  contract  appears  to  be  regarded  as 
••severable." 
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sale  of  two  thousand  tons  of  pig  iron,  to  be  delivered  to  the 
buyer  free  on  board  "  in  November,  or  equally  over  Novem- 
ber, December  and  January  next,"  the  buyer  failed  take  any 
iron  in  November  and  it  was  held  that  such  failure  justified 
the  seller  in  repudiating  the  contract  and  refusing  to  make  any 
subsequent  delivery.  In  the  fourth  case,  Mersey  Co.^  v.  Naylor 
(1884),  L.  R.  9,  App.  Cas.  434,  the  contract  was  for  the  sale  of 
five  thousand  tons  of  steel  to  be  delivered  in  monthly  instal- 
ments of  one  thousand  tons,  and  the  buyers,  acting  under  the 
erroneous  advice  of  their  solicitors,  defaulted  in  the  payment 
for  one  instalment  when  due.  The  court  held  that  such  &il- 
ure  to  make  payment  for  one  instalment  did  not  excuse  the 
seller  from  proceeding  with  the  delivery  of  subsequent  instal- 
ments. 

This  last-mentioned  case  is  one  of  g^eat  importance,  and  its 
doctrine  seems  to  the  writer  to  have  been  commonly  misun- 
derstood. Thus,  upon  its  authority,  the  English  rule  has  been 
said  to  be  that  a  breach  of  an  instalment  contract  does  not 
excuse  performance  by  the  party  not  in  fault,  unless  such 
breach  is  accompanied  by  conduct  amounting  to  a  renuncia- 
tion. ^  And  in  support  of  this  conclusion  is  quoted  the  lan- 
guage of  Lord  Chancellor  Selboume,  •  "  You  must  look  at 
the  actual  circumstances  of  the  case  in  order  to  see  whether 
the  one  party  to  the  contract  is  relieved  from  its  future  per- 
formance by  the  conduct  of  the  other ;  you  must  examine 
what  that  conduct  is,  so  as  to  see  whether  it  amounts  to  a 
renunciation,  to  an  absolute  refusal  to  perform  the  contract, 
such  as  would  amount  to  a  rescission  if  he  had  the  power  to 
rescind,  and  whether  the  other  party  may  accept  it  as  a  reason 
for  not  performing  his  part."  Considered  apart  from  its  con- 
text, this  language  certainly  sustains  the  conclusion  stated 
above.  But  the  Lord  Chancellor  continues,  "  I  think  that 
nothing  more  is  necessary  in  the  present  case  than  to  look  at 
the  conduct  of  the  parties  and  see  whether  anything  of  that 
kind  has  taken  place  here.  Before  doing  so,  however,  I  must 
say  one  or  two  words  in  order  to  show  why  I  cannot  adopt 

>  See  Bnrdick  on  Sales,  p.  145;  Blackburn  v.  Reilly  (1885),  47  N.  J.  L., 
•Pp.  438-9. 
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Mr.  Cohen's  (of  counsel)  argument,  as  far  as  it  represented 
the  payments  by  respondents  for  the  iron  delivered  as  in  this 
case  a  condition  precedent,  and  coming  within  the  rules  of 
law  applicable  to  conditions  precedent  If  it  were  so,  of 
course  there  would  be  an  end  of  the  case,  but  to  me  it  is  plain 
beyond  the  possibility  of  controversy,  that  upon  the  proper 
construction  of  this  contract  it  is  not  and  cannot  be  a  condi- 
tion precedent But,  quite  consistently  with  that 

view,  it  appears  to  me,  according  to  the  authorities  and  accord- 
ing to  sound  reason  and  principle,  that  the  parties  might  have 
so  conducted  themselves  as  to  release  each  other  from  the 
contract,  and  that  one  party  might  have  so  conducted  himself 
as  to  leave  it  at  the  option  of  the  other  party  to  relieve  him- 
self from  a  future  performance  of  the  contract."  That  is  to 
say,  a  party  may  be  excused  from  the  further  performance  ot 
his  engagement,  either  by  a  breach  of  a  condition  precedent — 
an  essential  term — ^by  the  other  party,  or  by  the  breach  of  a 
non-essential  term  under  circumstances  indicating  a  renuncia- 
tion ;  and  since  in  this  case  it  is  clear  that  the  breach  ¥^s  not 
of  an  essential  term,  the  question  is  :  was  there  a  refusal  to 
perform  amounting  to  a  renunciation  ?  This,  then,  we  appre- 
hend to  be  the  true  doctrine  of  the  case,  that  a  mere  failure 
to  pay  for  an  instalment  of  goods  when  due,  is  not  a  breach 
of  a  vital  term  of  the  contract,  and  therefore  does  not  excuse 
further  performance  by  the  other  party  unless  such  failure  to 
pay  is  accompanied  by  conduct  amounting  to  a  renunciation 
of  the  entire  contract  Such  is  clearly  the  import  of  Lord 
Blackburn's  opinion,^  and  the  rather  indefinite  opinions  ot 
Lord  Watson  *  and  Lord  Bramwell,  ■  at  least  contain  nothing 
to  the  contrary. 

In  view  of  these  four  leading  cases,  what  may  be  said  to  be 
the  law  in  England  to-day  ?  Applying  the  generally  accepted 
classification,  it  appears  that  in  two  cases  instalment  contracts 
of  sale  are  held  to  be  entire,  while  in  two  other  cases  they  are 
held  to  be  divisible.  Consequently,  it  has  commonly  been 
thought  that  the  decisions  discussed  are  hopelessly  in  conflict 

"P.  442. 
•P.  445. 
•P.  446. 
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Indeed,  in  Honckv.  MuiUr,^  the  judges  themselves  declare 
that  they  are  unable  to  reconcile  Hoare  v.  Rennie  •  with  Simfn 
son  V.  Crippin^  ■  and  the  same  difficulty  seems  to  have  been 
experienced  by  Mr.  Justice  Gray  in  the  leading  American  case 
of  NarringUm  v.  Wright.  *  Under  the  application  of  the  sug- 
gestions set  forth  in  the  first  part  of  this  paper,  however,  the 
confusion  seems  almost  entirely  to  disappear.  In  all  of  the 
cases  discussed,  the  contracts  in  question  fall  into  the  class  of 
apportioned  contracts,  and  inquiring  in  each  case  whether  or 
not  there  was  a  vital  breach  of  the  contract,  it  is  found  that  the 
English  courts  have  determined  that  in  the  absence  of  evi- 
dence showing  a  different  intention  a  failure  to  deliver  an 
instalment  goes  to  the  essence,  while  a  failure  to  pay  for  an 
instalment  does  not  The  only  real  conflict  is  as  to  whether 
a  failure  to  take  away  an  instalment  is  a  breach  going  to  the 
essence  of  the  contract,  Simpson  v.  Crippin^  holding  that  it 
does  not,  and  Honck  v.  MuUer*  holding  that  it  does.  And 
since  the  latter  is  the  more  recent  case,  it  would  seem  that  it 
must  be  regarded  as  overruling  the  former.  That  such  was  in 
fiaict  considered  to  be  the  effect  of  the  decision  is  evidenced  by 
the  opinions  of  Lord  Justices  Baggallay  and  Brett,  ^  as  well  as 
by  the  circumstance  that  Simpson  v.  Crippin^  is  entirely 
ignored  by  the  judges  in  Mersey  v.  Nay  lor.  • 

Turning  to  the  decisions  in  this  country,  it  is  found  that  as 
in  England  the  existing  confusion  may  be  materially  dimin- 
ished by  disregarding  all  attempted  distinctions  between  entire 
and  divisible  contracts.  With  regard  to  a  default  in  the 
engagement  to  deliver  instalments,  it  is  almost  uniformly 
held,  in  accord  with  the  English  rule,  that  such  a  breach  goes 
to  the  very  life  of  the  contract ;  that  in  the  absence  of  evidence 

>I,.R.7Q.  B.  D.  92(1881). 
«5H.N.  19(1859). 
•I,.  R.  8  Q.  B.  14  (1872). 
*  115  U.S.  188(1885). 
•I..  R.8Q.  B.  14(1872^. 
•I,.R.  7  Q.B.D.  92(1881). 
*Pp.  100-5. 

•I^.  R.  8  Q.  B.  14  (1872). 

*L.  R.  9  App.  Cas.  434  (1884).  See  also  King  Philip  Mills  v.  SUter 
(1878),  12  R.  I.  82,  at  p.  9a 
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to  the  contrary  it  is  to  be  presumed  that  the  parties  to  a  con- 
tract for  the  sale  of  goods  by  instahnents  contemplate  the 
delivery  of  each  instalment  according  to  agreement  as  a  con- 
dition precedent  to  further  performance,  and  consequently  that 
a  &ilure  so  to  deliver  gives  to  the  party  not  in  fault  the  right 
of  repudiating  the  entire  contract  * 

The  leading  case  of  Norrington  v.  Wright*  is  a  familiar  one. 
The  contract  involved  was  for  the  sale  of  five  thousand  iron 
rails  to  be  shipped  at  the  rate  of  about  one  thousand  per 
month.  Only  four  hundred  rails  were  shipped  during  the  first 
month,  and  upon  discovery  of  that  fact  the  buyer  notified  the 
seller  that  he  would  refuse  to  accept  any  further  shipments. 
In  an  action  for  breach  of  the  contract  by  the  seller,  the 
Supreme  G>urt  sustained  the  position  of  the  buyer,  Mr.  Jus* 
tice  Gray  reviewing  the  English  authorities  and  pointing  out 
widi  perspicuity  that  in  contracts  of  merchants  ^time  is  of  the 
essence ;  that  a  statement  as  to  time  of  shipment  should  be 
regarded  as  a  condition  precedent  upon  the  non-performance 
of  which  the  party  aggrieved  may  repudiate  the  contract ;  and 
tiiat  **  when  the  goods  are  to  be  shipped  in  certain  proportions 
monthly,  the  seller's  failure  to  ship  the  required  quantity  in 
the  first  month,  gives  the  buyer  the  same  right  to  rescind  the 
whole  contract  that  he  would  have  had  if  it  had  been  agreed 
that  all  the  goods  should  be  delivered  at  once." 

There  would  seem  to  be  no  sound  reason  for  distinguishing 
a  breach  in  the  delivery  of  the  first  instalment,  as  happened 
to  be  the  case  in  Norrington  v.  Wright,  ■  from  a  breach  in  the 
delivery  of  any  subsequent  instalment,  and  such  is  the  view 
subsequently  taken  by  the  federal  courts.  ^    It  may  be  well 

iMorringtontr.  Wright  (1885),  115  U.  S.  188;  Creswell  v.  Martindale 
(i894)»  37  U.  S.  App.  277;  Cleveland  Rolling  Mill  v.  Rhodes  (1887),  I2X 
U.  S.  ^ssi  Pope  V.  Porter  (1886),  102  N.  Y.  366;  Biting  v.  Martin  (1874), 
5  Daly  (N.  Y.  C.  R.),  417;  King  PhUip  Mills  v.  Slater  (1878),  12  R.  I.  82; 
Johnson  v.  Allen  (1884),  78  Ala.  387;  Ballman  v.  Bnrt  (1883),  61  Md.  415; 
Robson  9.  Bohn  (1880),  27  Minn.  333;  Roebling  v.  Lock  Stitch  Pence  Co. 
(1888),  2SIII.  App.  184;  Smith  V.  Keith,  etc.,  Co.  (1889),  36  Mo.  App.  567; 
Proridence  Coal  Co.  v.  Coxe  (1896),  19  R.  1. 380. 

•115  U.S.  188(1885). 

•115  U.S.  188(1885). 

*  Creswell  v.  Martindale  (1894),  27  U.  S.  App.  277. 
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also  to  note,  at  this  point,  that  not  every  act  inconsistent  with 
the  terms  of  the  agreement — ^not  every  trifling  departure  from 
the  stipulations  of  the  contract  as  to  delivery,  would  reach  the 
essence  of  the  contract  The  breach  must  be  material  and 
substantial.  It  must  be  such  as  to  defeat  the  purpose  of  the 
contract,  as  contemplated  by  the  parties.  Thus,  in  the 
recent  Alabama  case  of  Warthington  v.  Gwen^  *  th^  con- 
tract requiring  the  delivery,  by  instalments  of  no  stipu- 
lated quantity,  of  ore  "  free  from  foreign  substance,"  it  was 
held  that  the  delivery  of  a  small  quantity  of  ore  that  was 
not  free  from  foreign  substance  did  not  justify  a  repudiation 
of  the  contract. 

Of  the  small  minority  of  cases  which,  dissenting  from  the 
weight  of  English  and  American  authority,  hold  that  delivery 
of  one  instalment  is  not  a  term  essential  to  the  life  of  the 
whole  contract,*  GerUy.  Poidebard  Silk  Co.  (1895),  57  N.  J. 
L.  432,  while  not  the  earliest,  is  perhaps  the  chief.  The  con- 
tract in  this  case  was  for  the  sale  of  thirty  bales  of  silk,  deliv- 
erable ten  bales  July  20  to  25,  ten  bales  August  15,  and  ten 
bales  September  i  to  10,  each  instalment  to  be  paid  for  sixty 
days  after  delivery  at  ^$-90  P^*"  pound.  In  consequence  of 
the  lateness  of  the  crop  it  was  impossible  for  the  sellers  to 
make  delivery  of  the  first  ten  bales  within  the  time  specified, 
and  after  the  expiration  of  an  extension  of  time  the  buyer 
notified  the  sellers  that  it  cancelled  the  contract  because  of 
the  default  and  would  decline  to  receive  any  of  the  merchan- 
dise ordered.  The  court  held  that  the  buyer  was  liable  in 
damages  for  his  refusal  to  accept  the  second  and  third  instal- 
ments, declaring  that  in  contracts  for  the  sale  of  goods,  to  be 
executed  by  a  series  of  deliveries  and  payments,  defaults  of 
either  party  with  reference  to  one  or  more  of  the  stipulated 
acts,  will  not  discharge  the  other  party  from  his  obligation, 
unless  the  conduct  of  the  party  in  default  be  such  as  to  evince 
an  intention  to  abandon  the  contract  or  a  design  no  longer  to 
be  bound  by  its  terms.    In  connection  with  the  case,  it  should 

>  24  So.  Rep.  739(1898). 

<  Blackburn  v,  ReUly  (1885),  47  N.  J.  L.  290;  Gerli  v.  Poidebard  Silk 
Co.  (1895),  57  N.  J.  L.  432.  And  see  Mjer  v.  Wheeler  (1884),  65  Iowa 
390. 
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be  noted  that  one  of  the  judges  wrote  a  dissenting  opinion  of 
exceptional  vigor.^ 

In  some  of  the  cases  which  hold  that  a  breach  as  to  one 
instalment  of  a  contract  of  sale  does  not  affect  the  obligation 
of  the  parties  as  to  subsequent  instalments,  the  rule  is  some- 
what differently  stated.  For  example,  in  the  Iowa  case  of 
Myer  v.  Wheeler}  it  is  said  that  "  rescission  of  a  divisible  con- 
tract will  not  be  allowed  for  a  breach  thereof,  unless  such 
breach  goes  to  the  whole  consideration."  This  has  been 
thought  to  constitute  a  different  doctrine  from  that  of  Gerli  v. 
Paidebiird  Silk  Co}  But  it  is  submitted  that  the  cases  are  not 
properly  distinguishable.  It  is  obvious  that  in  the  case  of  a 
contract  in  which  the  consideration  is  exactly  apportioned 
between  the  several  items  of  the  engagement,  a  breach  of  one 
item  cannot "  go  to  the  whole  consideration  "  in  the  sense  in 
which  the  phrase  appears  to  be  used  by  the  Iowa  court. 
Therefore,  to  say  that  repudiation  will  not  be  allowed  for  a 
breach  unless  such  breach  goes  to  the  whole  consideration,  is 
in  reality  to  say  that  repudiation  will  not  be  permitted  in  any 
case  of  apportioned  contract 

With  regard  to  the  effect  of  a  default  in  the  payment  of  an 
instalment,  the  great  preponderance  of  American  authority  ^ 
supports  a  conclusion  directly  opposed  to  that  reached  by  the 
English  court  in  Mersey  v.  Naylor^  One  of  the  earliest  cases 
and  one  which  in  fact  was  decided  long  before  Mersey  v.  Nay* 
lor,  is  the  Pennsylvania  case  of  Reybold  v.  Voorhees  (1858),  30 
Pa.  116.  There,  the  contract  was  for  the  sale  of  a  crop  of 
peaches,  to  be  delivered  from  day  to  day  and  paid  for  at  the 

>  Van  Syckle,  J.,  at  p.  437. 

•es  Iowa,  390(1884). 

•57  N.  J.  L.  432  (1895).    See  Bnrdick  on  Sales,  p.  146. 

« Reybold  v,  Voorhees  (1858),  30  Pa.  116;  Rugg  v.  Moore  (1885),  no 
Pa.  336;  Gardner  v,  Clark  (r86o),  21  N.  Y.  399;  Barnes  z^.  Den8low(i89o), 
30  N.  Y.  S.  R.  315;  Kokomo  Co.  v.  Inman  (1892),  134  N.  Y.  92;  Cnrtis  v. 
Gibney  (1882},  59  Md.  131;  McGrath  v.  Gegner  (1893),  77  Md.  331; 
%anch  V.  Palmer  (1880),  65  Ga.  210;  I>el/>a8t  v.  Smith  (1889),  83  Ga. 
665;  Bradley  v.  Ring  (1867),  44  m.  339;  Hess  v.  Dawson  (1894),  149  111. 
138;  Stakes  v.  Baars  (1882),  18  Fla.  656;  Palmer  v.  Breen  (1885),  34 
Minn.  39. 

*L.  R.  9  App.  Cas.  434  (1884). 
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end  of  each  week.  The  seller  delivered  the  peaches,  accord- 
ing to  agreement,  for  a  week,  but  at  the  end  of  that  time 
neither  the  buyer  nor  any  one  on  his  behalf  appeared  at  the 
place  of  delivery  to  pay  for  the  peaches.  On  the  following 
Monday  the  buyer  again  failed  to  appear  and  the  seller  there- 
upon discontinued  the  delivery,  disposing  of  his  peaches  else- 
where. The  court  held  the  buyer's  conduct  entirely  justifiable, 
Chief  Justice  Lowrie,  without  the  guidance  of  a  single  author- 
ity, sensibly  observing,  "  Neither  party  has  any  time  to  be 
wasted  by  the  unpunctuality  of  the  other;  and  neither  is 
required  to  endure  the  anxiety  of  having  his  summer's  success 
dependent  on  one  who  is  not  careful  c^  his  engagement  The 
success  of  both  parties  depends  upon  the  performance  of  present 
duty."^  In  other  words,  the  engagement  to  pay  is  just  as 
essential  as  the  engagement  to  deliver,  and  a  breach  of  the 
one,  as  much  as  a  breach  of  the  other,  goes  to  the  existence 
of  the  whole  contract  Of  course,  in  those  jurisdictions  in 
which  it  is  held  that  a  failure  to  deliver  a  single  instalment 
does  not  aflect  the  obligation  of  the  contract  as  to  subsequent 
instalments,  a  failure  to  pay  is  governed  by  the  same  rule.' 

There  seems  to  be  little  distinction  in  principle  between  a 
contract  for  the  sale  of  one  kind  of  merchandise  to  be  deliv- 
ered and  paid  for  in  instalments,  and  a  contract  for  the  sale  of 
several  different  articles  or  several  kinds  or  grades  of  mer- 
chandise for  an  apportioned  consideration.  The  rule  govern- 
ing such  a  case  is  very  well  stated  in  the  early  California  case 
of  Norrisv: Harris  (i860),  15  Cal.  256,  in  which  the  contract 
in  question  was  one  for  the  sale  of  slaves  and  cattle.  "  A  con- 
tract, made  at  the  same  time,  of  diflTcrent  articles,  at  diflTerent 
prices,"  says  the  court,  "  is  not  an  entire  contract  (1.  r.  a  breach 
as  to  one  -article  does  not  excuse  performance  as  to  others), 
unless  the  taking  of  the  whole  is  essential  from  the  character 
of  the  property,  or  is  made  so  by  the  agreement  of  the  parties, 
or  unless  it  is  of  such  a  nature  that  a&ilure  to  obtain  a  part  of 
the  articles  would  materially  affect  the  objects  of  the  contract 
and  thus  have  influenced  the  sale,  had  such  failure  been  anti- 

>  p.  120. 

"Otis  V,  Adams  (1893),  56  N.  J.  I*.  38;  Blackburn  v.  Reilly  (iS^s),  47 
N.  J.  L.  290.    See  also  Tucker  v.  Billings  (1881),  3  Utah  8s. 


Digitized  by 


Google 


THK    IXXTTRINE  OF   DIVISIBLE  CONTRACTS.  1/ 

dpated."     In  the  application  of  the  rule  to  a  recent  case,  how- 
ever, we  are   constrained  to  believe  that  the  court  fell  into 
error.     In  the  case  referred  to,  Herzog  v.  Purdy  (1897),  119 
Cal.  99,  it  appears  that  the  defendant,  a  butcher,  contracted  to 
seU  to  pladntiff  all  the  hides,  calfskins,  pelts  and  tallow  of  ani- 
mals to  be  slaughtered  by  him  during  a  certain  period,  the  rate 
of  compensation  of  each  article  being  fixed.    The  plaintiff 
refused  to  take  the  hides,  or  at  least  failed  to  take  them 
promptly,  whereupon  defendant  declined  to  deliver  the  other 
articles  and  sold  them  elsewhere.    The  court  held  that  the 
phintifT  might  recover  damages  for  failure  to  deliver  the  other 
aiticles  mentioned  in  the  contract,  declaring  that  there  was 
nothing  in  the  case  to  show  that  the  sale  of  one  item  was  con- 
tingent upon  the  sale  of  the  others.    It  would  seem,  on  the 
contrary,  that  the  express  terms  of  the  contract  are  strongly 
persuasive  to  the  view  that  the  defendant  wished  to  dispose  of 
all  the  articles  he  could  not  use  in  his  business  by  a  single 
contract ;  that  a  failure  to  dispose  of  some  of  the  articles  ma- 
terially afiected  the  object  of  the  contract,  and  therefore,  if  it 
had  been  anticipated,  would  have  materially  influenced  the 
terms  of  sale. 

There  are  many  other  interesting  cases  of  apportioned  con- 
tracts, but  inasmuch  as  the  purpose  of  this  paper  is  accom- 
plished, little  would  be  gained  by  the  discussion  of  them  here. 
The   authorities   already  considered  seem  to    show  clearly 
that  the  decision  of  every  case  properly  turns,  not  upon  the 
form  or  nature  of  the  contract,  but  upon  the  character  of  the 
term  violated,  as  contemplated  by  the  parties  to  the  contract ; 
t&at  the  classification  of  these  contracts  as  entire  and  divisible 
iias  proved  unsatisfactory  and  misleading ;  and  that  by  avoid- 
ing the  use  of  those  terms  and  looking  directly  and  solely  to 
the  breach,  much  of  the  confusion  which  has  been  supposed 
to  exist  disappears. 

Frederic  C.  Woodward. 
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Between  the  two  extremes,  represented  by  Mr.  Sherman 
and  Mr.  Read,  there  was  a  variety  of  opinion.  But  in  general 
it  seems  to  have  been  considered  wise,  if  not  essential,  to  have 
one  branch  of  the  National  legislature  elected  by  the  people — 
and  the  other  by  the  States — in  order,  as  Mr.  Pierce  expressed 
it,  that  the  people  might  be  represented  individually  and  col> 
lectively.  Mr.  Mason  stated  bluntly  that  under  the  existing 
Confederacy,  Congfress  represented  "  States^  and  not  the  people 
of  States ;  their  acts  operate  on  the  States,  not  on  individuals. 
The  case  will  be  changed  in  the  new  plan  of  government.  The 
people  will  be  represented;  th^  ought  therefore  to  choose 
the  representatives."  And  Mr.  Wilson,  in  replying  to  Mr. 
Read,  said,  that  he  saw  no  incompatibility  between  the  National 
and  State  governments,  provided  the  latter  were  restrained  to 
certain  local  purposes.  Mr.  Pinckney's  motion  that  the  State 
legislatures  should  elect  the  first  branch  of  the  National  legis- 
lature was  lost  by  a  vote  of  eight  to  three.  Coming  now  to 
the  question,  How  shall  the  second  branch  of  the  legislature 
be  chosen  ?  (which  it  will  be  remembered  had  been  left  unde- 
termined when  the  "  plan  "  was  gone  over  for  the  first  time), 
Mr.  Dickinson — ^who  had  &vored  the  election  of  the  first 
branch  by  the  people — ^at  once  proposed  that  the  second 
branch  should  be  chosen  by  the  "  individual  legislatures  " — 
and  all  through  the  debate  which  followed  it  seems  to  have 
been  considered  that  the  idea  of  proportionate  representation 
should  be  carried  out  in  this  branch  as  well — although  Mr. 
Pinckn^  suggested  the  dividing  of  the  States  according  to 
size,  into  three  classes,  to  be  allowed,  three,  two,  and  one,  rep- 
resentative in  the  second  branch  respectively.  Mr.  Mason 
thought  the  proposed  method  a  good  one — it  was  necessary 
to  give  to  the  States  some  voice  in  the  National  Government 
as  a  safeguard  against  encroachments  by  it  The  motion  was 
carried  nent.  con.  While  the  members  inclined,  some  a  little 
in  one  direction,  some  a  little  in  the  other,  there  seems  to 
i8 
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have  been  practical  unanimity  as  to  the  desirability  of  a  gov- 
ernment founded  upon  both  State  and  people — all  apparently 
recognizing  the  wisdom  of  combining  both;  an  absolutely 
radical  departure  from  the  underlying  principle  of  the 
Articles  of  Confederation.  A  good  illustration  of  this  mental 
attitude  is  found  in  the  apparently  inconsistent  motions  and 
expressions  of  the  individual  members.  As  noted  above,  Mr. 
Pinckney  was  the  mover  of  the  resolutions  giving  to  the  States 
the  power  to  choose  the  members  of  the  second  branch — ^the 
next  day  we  find  him  moving  to  enlarge  greatly  the  right  of 
the  National  Legislature  to  negative  State  laws.  His  motion 
was  "  that  the  National  Legislature  should  have  authority  to 
negative  all  laws  which  they  shall  judge  to  be  improper." 
This  was  certainly  going  pretty  fer — ^further,  I  imagine,  than 
the  most  pronounced  nationalist  would  go  to-day.  The  motion 
was  seconded  by  Mr.  Madison,  and  advocated  by  him  and  Mr.. 
Pinckney,  and  by  Mr.  Wilson  and  Mr.  Dickinson.  It  was 
urged  that  experience  had  shown  the  tendency  of  the  States 
to  encroach  on  federal  authority,  and  that  they  should  be  kept 
in  subordination  to  the  National  Government  That  either  a 
general  negative  in  State  laws  must  be  lodged  in  the  National 
Government,  or  a  resort  to  force  would  be  the  only  alterna- 
tive, etc.  Mr.  Gerry  thought  it  would  be  better  to  resort  tO' 
force  than  to  grant  such  a  power ;  and  it  so  obviously  left  the 
smaller  States  at  the  mercy  of  the  larger  ones,  that  the  motion 
was  lost  by  a  vote  of  seven  to  three. 

The  next  question  to  be  considered  a  second  time,  was  the 
manner  of  choosing  the  National  Executive.  It  will  be 
remembered  that  this  had  been  left  undetermined.  Mr.  Gerry 
moved  that  the  National  Executive  should  be  elected  by  the 
Executives  of  the  States,  whose  proportion  of  votes  should  be 
the  same  with  that  allowed  to  the  States  in  the  election  of 
the  Senate."  The  suggestion  in  the  "  Virginia  plan  "  had  been 
that  the  Executive  should  be  chosen  by  the  National  legisla- 
ture. Mr.  Gerry's  idea  was  that  the  first  branch  of  the 
National  legislature  being  chosen  by  the  people^  the  second  by 
the  legislatures  of  the  States,  the  Executive  might  appropri- 
ately be  chosen  by  the  State  Executives.  But  this  was  opposed 
by  Mr.  Randolph  upon  the  ground  that  such  an  Executive 
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would  not  command  the  confidence  of  the  people,  and  would 
not  be  likely  to  defend  the  National  Government  from  State 
encroachments^ — and  also  that  the  small  States  would  have 
little  chance  of  the  appointment  being  made  "from  within 
themselves."  The  motion  was  unanimously  defeated — it  is 
impossible  to  say  upon  what  grounds — as  there  were  objections 
to  it  from  both  the  Nationalistic  and  ^'  State  rights ''  points  of 
view.  The  consideration  of  the  clause  relating  to  the  rule  of  suf- 
frage in  the  National  legislature  was  then  resumed  on  motion  of 
Mr.  Patterson.  This  was  one  of  the  most  serious  and  impor- 
tant questions  before  the  Convention.  It  must  be  remembered 
that  there  were  three  large  States — ^Virginia,  Pennsylvania  and 
Massachusetts — ^and  nine  small  ones,  excluding  Rhode  Island. 
Were  nine  small  States,  under  the  "  unit  rule,"  to  have  the 
power  utterly  to  overwhelm  three  large  ones,  with  a  population 
nearly  if  not  quite  equal  to  their  own  ?  On  the  other  hand,  were 
three  large  States,  i.  e.,  three  collectivities  in  fixed  geog^phi- 
cal  positions,  to  control,  or  at  least  easily  hold  the  balance  of 
power  over,  nine  diflferently  situated  smaller  collectivities? 
The  second  alternative  was  so  abhorrent  to  Delaware,  at  least, 
that  she  instructed  her  delegation  not  to  assent  to  any  plan 
denying  equal  representation  to  each  and  every  State. 

Of  course,  as  a  matter  of  fact,  it  would  be  most  unlikely  that 
the  three  large  States  or  the  nine  smaller  ones,  should  always 
be  grouped  together.  And  it  really  would  seem  that  in  its 
last  analysis  the  real  question  was  whether  the  new  "  govern- 
ment" should  be  a  league(insteadof  a  government  in  any  true 
sense),  wherein  of  course  the  co-equality  of  its  members  would 
be  preserved— or  a  real  government  wherein  the  people  should 
be  represented  as  such^-no  matter  how  absolutely  the  right 
of  local  self-government  in  various  communities  should  be 
secured. 

The  apparent  unfairness  of  either  plan  of  suffrage  led  to  the 
radical  suggestion  by  Mr.  Brearly,  of  New  Jersey,  that  the 
map  of  the  United  States  be  made  over  ag^n,  old  boundaries 
erased,  and  thirteen  equal  States  created.  But  this  was  of 
course  impracticable.  Mr.  Patterson  squarely  insisted  on  lack 
of  power  in  the  Convention  to  do  more  than  recommend  alter- 
ations of  or  amendments  to  the  Articles  of  Confederation, 
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and  that  nothing  inconsistent  with  the  principles  of  those 
articles  could  with  propriety  be  considered.      New  Jersey 
would  never  consent  to  the  plan  proposed — she  would  be 
•*  swallowed  up."    Issue  was  squarely  joined  with  him  by  Mr. 
Wilson,  who  hoped  that  at  least  some  of  the  States  would 
combine  for  their  safety  in  a  government  founded  on  the 
people.     "  If  New  Jersey  will  not  give  up  her  sovereigfnty,  it 
is  vain  to  talk  of  government"    And  Mr.  Williamson  likened 
States  to  counties  within  the  same  State,  arguing  that  propor- 
tionate representation  being  admittedly  proper  in  the  case  of 
counties,  it  was  equally  so  in  the  case  of  States.     Mr.  King 
and  Mr.  Wilson  moved  "  that  the  right  of  suffrage  in  the  first 
branch  of  the  National  Legislature  ought  not  to  be  according 
to  the  rule  established  in  the  Articles  of  Confederation,  but 
according  to  some  equitable  ratio  of  representation."    And 
this  motion  finally  prevailed  by  a  vote  of  seven   to  three 
— ^Maryland  being  divided.    The  "  noes  "  were :  New  York, 
New  Jersey  and  Delaware.     Now,  this  grouping  I  consider 
quite  significant     New  York  had  been  a  troublesome  mem- 
ber of  the  confederation ;  had  shown  a  most  "  unfederal "  dis- 
position, as  before  noted,  and  two  of  her  delegates,  Yates  and 
Lansing,  were  pronounced  and  determined  anti-nationalists ; 
they  could  outvote  Hamilton,  and  generally  did  so.     New 
Jersey  was  represented  by  Mr.  Patterson,  of  the  same  stamp, 
and  Delaware,  as  we  know,  was  from  the  first  opposed  to  any 
scheme  for  proportionate  representation.    Never  was  an  issue 
more  squarely  put  before  a  convention  than  was  this  one,  and 
yet  the  decided  majority  was  found  to  be  against  the  views  of 
Mr.  Patterson,  and  it  continued  to  be  so  to  the  end.     Having 
determined  that  there  should  be  some  equitable  basis,  the 
question  was,  what  should  that  basis  be  ?     In  answer  to  this 
question  Mr.  Rutledge,  seconded  by  Mr.  Butler,  moved  that 
tiie  representation  be  "  according  to  the  quotas  of  contribu- 
tion."    This  was  postponed  in  order  to  consider  a  motion  by 
Mr.  Wilson,  seconded  by  Mr.  Pinckney,  that  it  be  "  in  propor- 
tion to  the  whole  number  of  white  and  other  free  citizens  and 
inhabitants  of  every  age,  sex  and  condition,  including  those 
bound  to  servitude  for  a  tenn  of  years,  and  three-fifths  of  all 
other  persons  not  comprehended  in  the  foregoing  description, 


Digitized  by 


Google 


22         A  HUNDRED  AND  TEN  YEARS  OF  THE  CONSTITUTION. 

except  Indians  not  paying  taxes,  in  each  State."  It  was  ex- 
plained that  this  was  the  existing  rule  for  apportioning  quotas 
of  revenue  in  the  States. 

This  motion  prevailed  in  spite  of  a  suggestion  by  Mr. 
Gerry,  that  you  might  as  well  make  horses  and  cattle  the  basis 
of  representation  in  the  North  as  slaves  in  the  South.  The 
vote  was  ten  to  two,  New  Jersey  and  Delaware,  of  course,  de- 
clining to  countenance  proportionate  representation  of  every 
kind.  It  was  now  moved  by  Mr.  Sherman  that  in  the  second 
branch  each  State  should  have  one  vote,  and  Connecticut, 
Maryland  and  New  York  joined  Delaware  and  New  Jersey  in 
voting  for  this  motion ;  but  the  other  six  States  were  "  con- 
trary-minded "  and  the  motion  was  lost,  and  immediately  af- 
terwards a  motion  that  the  representation  in  the  second  branch 
should  be  according  to  the  same  ratio  as  in  the  first  branch  was 
carried,  the  States  dividing  as  before. 

The  next  two  days  were  consumed  in  considering  again  the 
remaining  resolutions  in  the  ''plan,"  without  anything  of  espe- 
cial interest  in  our  immediate  inquiry  being  said  or  done,  and 
on  June  13  the  committee  of  the  whole  was  ready  to  report 
to  the  Convention.  I  propose  now,  to  juxtapose  the  various 
resolutions  as  originally  drawn  in  the  "  Virginia  plan  "  and  the 
corresponding  resolutions  in  this  report,  calling  the  former 
''A  "and  the  latter  «B." 

1.  A.  Resolved,  That  the  articles  of  confederation  ought  to 
be  so  corrected  and  enlarged  as  to  accomplish  the  objects  pro- 
posed by  their  institution,  namely,  "  common  defence,  security 
of  liberty  and  general  welfare." 

B.  Resolved^  That  a  National  government  ought  to  be  estab- 
lished, consisting  of  a  supreme  legislature,  executive  and  judi- 
ciary. 

2.  A.  Resolved,  That  the  National  Legislature  ought  to  con- 
sist of  two  branches. 

B.  The  same. 

3.  A.  Resolved,  That  the  members  ot  the  first  branch  of 
the  National  Legislature  ought  to  be  elected  by  the  people  of 

the  several  States  every ,  for  the  term  of ; 

to  be  of  the  age  of ye^irs  at  least ;  to  receive  liberal 

stipends,  by  which  they  may  be  compensated  for  the  devotion 
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of  their  time  to  the  public  service ;  to  be  ineligible  to  any 
office  established  by  a  particular  State,  or  under  the  authority 
of  the  United  States,  except  those  pecuUarly  belonging  to  the 
functions  of  the  first  branch  during  the  term  of  service,  and 

for  the  space  of after  its  expiration ;  to  be  incapable 

of  re-election  for  the  space  of  ,  after  the  expiration 

of  their  term  of  service,  and  to  be  subject  to  recall. 

B.  Resehued^  That  the  members  of  the  first  branch  of  the 
National  Legislature  ought  to  be  elected  by  the  people  of  the 
several  States  for  the  term  of  three  years ;  to  receive  fixed 
stipends  by  which  they  may  be  compensated  for  the  devotion 
of  their  time  to  the  public  service,  to  be  paid  out  of  the  Na- 
tional Treasury ;  to  be  ineligible  to  any  office  established  by 
a  particular  State,  or  under  the  authority  of  the  United 
States  (except  those  peculiarly  belonging  to  the  functions  of 
the  first  branch),  during  the  term  of  service,  and,  under  the 
National  Government,  for  the  space  of  one  year  after  its 
expiration. 

4.  A.  Resolved^  That  the  members  of  the  second  branch  of 
the  National  Legislature  ought  to  be  elected,  by  those  of  the 
first,  out  of  a  proper  number  of  persons  nominated  by  the 

individual  l^slatures ;  to  be  of  the  age  of years    at 

least ;  to  hold  their  offices  for  a  term  sufficient  to  insure  their 
independency;  to  receive  liberal  stipends,  by  which  they  may 
be  compensated  for  the  devotion  of  their  time  to  the  public 
service ;  and  to  be  ineligible  to  any  office  established  by  a  par- 
ticular State,  or  under  the  authority  of  the  United  States, 
except  those  peculiarly  belonging  to  the  second  branch,  dur- 
ing die  term  of  service,  and  for  the  space  of after 

the  expiration  thereof. 

B.  Resolved^  That  the  members  of  the  second  branch  of  the 
National  Legislature  ought  to  be  chosen  by  the  individual 
legislatures ;  to  be  of  the  age  of  thirty  years  at  least ;  to  hold 
their  offices  for  a  term  sufficient  to  insure  their  independence, 
namely,  seven  years ;  to  receive  fixed  stipends  by  which  they 
may  be  compensated  for  the  devotion  ot  their  time  to  the 
public  service,  to  be  paid  out  of  the  National  Treasury ;  to  be 
meligible  to  any  office  established  by  a  particular  State,  or 
under  the  authority  of  the  United  States  (except  those  pecu- 
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liarly  belonging  to  the  function  of  the  second  branch),  during 
the  term  of  service,  and,  under  the  National  Government,  for 
the  space  of  one  year  after  its  expiration. 

5.  A.  Resolved^  That  each  branch  ought  to  possess  the  right 
of  originating  acts. 

B.  The  same. 

6.  A.  (In  the  "  plan "  this  is  a  continuation  of  the  last 
resolution.)  That  the  National  Legislature  ought  to  be  em- 
powered to  enjoy  the  legislative  rights  vested  in  Congfress  by 
the  Confederation,  and  moreover  to  legislate  in  all  cases  to 
which  the  separate  States  are  incompetent,  or  in  which  the  har- 
mony of  the  United  States  may  be  interrupted  by  the  exercise 
of  individual  legislation ;  to  negative  all  laws  passed  by  the 
several  States  contravening,  in  the  opinion  of  the  National 
Legislature,  the  Articles  of  Union,  or  any  treaty  subsisting 
under  the  authority  of  the  Union ;  and  to  call  forth  the  force 
of  the  Union  against  any  member  of  the  Union  failing  to  fulfill 
its  duty  under  the  articles  thereof. 

B.  Resolved^  That  the  National  Legislature  ought  to  be 
empowered  to  enjoy  the  legislative  rights  vested  in  Congress 
by  the  Confederation  ;  and  moreover,  to  legislate  in  all  cases 
to  which  the  separate  States  are  incompetent,  or  in  which  the 
harmony  of  the  United  States  may  be  interrupted  by  the  exer- 
cise of  individual  legislation ;  to  negative  all  laws  passed  by 
the  several  States,  contravening,  in  the  opinion  of  the  National 
Legislature,  the  Articles  of  Union  or  any  treaty  subsisting 
under  the  authority  of  the  Union. 

7.  A.  Resolved,  That  the  rights  of  suffrage  in  the  National 
Legislature  ought  to  be  proportioned  to  the  quotas  of  contri- 
bution, or  to  the  number  of  free  inhabitants,  as  one  or  the  other 
rule  may  seem  best  in  different  cases. 

B.  Resolved,  That  the  rights  of  suffrage  in  the  first  branch 
of  the  National  Legislature  ought  not  to  be  according  to  the 
rule  established  in  the  Articles  of  Confederation,  but  according 
to  some  equitable  ratio  of  representation ;  namely,  in  propor- 
tion to  the  whole  number  of  white  and  other  free  citizens  and 
inhabitants,  of  every  age,  sex  and  condition,  including  those 
bound  to  servitude  for  a  term  of  years,  and  three-fifths  of  all 
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other  persons,  not  comprehended  in  the  foregoing  descrip- 
tion»  except  Indians  not  paying  taxes,  in  each  State. 

Resolved,  That  the  right  of  suffrage  in  the  second  branch  of 
the  National  Legislature  ought  to  be  according  to  the  rule 
established  for  the  first 

8.  A.  Resolved,  That  a  National  Executive  be  instituted ; 

to  be  chosen  by  the  National  Legislature  for  the  term  of ; 

to  receive  punctually,  at  stated  times,  a  fixed  compensation  for 
the  service  rendered,  in  which  no  increase  or  diminution  shall 
be  made  so  as  to  affect  the  magistracy  existing  at  the  time  of 
increase  or  diminution ;  and  to  be  ineligible  a  second  time ; 
and  that,  besides  a  general  authority  to  execute  the  national 
laws,  it  ought  to  enjoy  the  executive  rights  vested  in  Congress 
by  the  Confederation. 

B.  Resolved,  That  a  National  Executive  be  instituted,  to  con- 
sist of  a  single  person,  to  be  chosen  by  the  National  Legisla- 
ture, for  the  term  of  seven  years,  with  power  to  carry  into 
execution  the  national  laws,  to  appoint  to  ofHces  in  cases  not 
otherwise  provided  for,  to  be  ineligible  a  second  time,  and  to 
be  removable  on  impeachment  and  conviction  of  malpractices 
or  neglect  of  duty;  to  receive  a  fixed  stipend  by  which  he 
may  be  compensated  for  the  devotion  of  his  time  to  the  public 
service,  to  be  paid  out  of  the  National  Treasury. 

9.  A.  Resolved,  That  the  Executive,  and  a  convenient  num- 
ber of  the  national  judiciary,  ought  to  compose  a  council  of 
revision,  with  authority  to  examine  every  act  of  the  National 
Legislature  before  it  shall  operate,  and  every  act  of  a  particular 
legislature  before  a  negative  thereon  shall  be  final ;  and  that 
the  dissent  of  the  said  council  shall  amount  to  a  rejection, 
unless  the  act  of  the  National  Legislature  be  again  passed,  or 

that  of  a  particular  legislature  be  again  negatived  by of 

the  members  of  each  branch. 

B.  Resolved,  That  the  National  Executive  shall  have  a  right 
to  negative  any  legislative  act  which  shall  not  be  afterward 
passed  by  two-thirds  of  each  branch  of  the  National  Legisla- 
ture. 

ID.  A.  Resolved,  That  a  national  judiciary  be  established, 
to  consist  of  one  or  more  supreme  tribunals  and  of  inferior 
tribunals,  to  be  chosen  by  the  National  Legislature,  to  hold 
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their  offices  during  good  behavior,  and  to  receive  punctually 
at  stated  times  fixed  compensation  for  their  services^  in  which 
no  increase  or  diminution  shall  be  made  so  as  to  affect  the 
persons  actually  in  office  at  the  time  of  such  increase  or 
diminution.  That  the  jurisdiction  of  the  inferior  tribunals 
shall  be  to  hear  and  determine,  in  the  first  instance,  and  of  the 
supreme  tribunal  to  hear  and  determine  in  the  dernier  resort^ 
all  piracies  and  felonies  on  the  high  seas ;  captures  firom  an 
enemy ;  cases  in  which  foreigners,  or  citizens  of  other  States, 
applying  to  such  jurisdictions,  may  be  interested,  or  which  re- 
spect the  collection  of  the  national  revenue,  impeachment  of 
any  national  officer,  and  questions  which  may  involve  the 
national  peace  and  harmony. 

B.  Resolved,  That  a  national  judiciary  be  established,  to  con- 
sist of  one  supreme  tribunal,  the  judges  of  which  shall  be 
appointed  by  the  second  branch  of  the  National  Legislature,  to 
hold  their  offices  during  good  behavior,  and  to  receive  punc- 
tually, at  stated  times,  a  fixed  compensation  for  their  services, 
in  which  no  increase  or  diminution  shall  be  made  so  as  to 
affect  the  persons  actually  in  office  at  the  time  of  such  increase 
or  diminution. 

Resolved,  That  the  National  Legislature  be  empowed  to  ap- 
point inferior  tribunals. 

Resolved,  That  the  jurisdiction  of  the  national  tribunals 
shall  extend  to  all  cases  with  respect  to  the  collection  of  the 
national  revenue,  impeachments  of  any  national  officer  and 
questions  which  involve  the  national  peace  and  harmony. 

11.  A.  Resolved,  That  provision  ought  to  be  made  for  the 
admission  of  States  lawfully  arising  within  the  limits  of  the 
United  States,  whether  from  a  voluntary  junction  of  govern- 
ment and  territory  or  otherwise,  with  the  consent  of  a  num- 
ber of  voices  in  the  National  Legislature  less  than  the 
whole. 

B.  The  same. 

12.  A.  Resolved,  That  provision  ought  to  be  made  for  the 
continuance  of  Congress,  and  their  authorities  and  privileges, 
until  a  given  day  after  the  reform  ot  the  articles  of  union  shall 
be  adopted,  and  for  the  completion  of  all  their  engagements. 

B.  The  same. 
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13.  A.  Resolved^  That  a  republican  government,  and  the 
territory  of  each  State,  except  in  the  instance  of  a  voluntary 
junction  of  government  and  territory,  ought  to  be  guaranteed 
by  the  United  States  to  each  State. 

B.  Resohed,  That  a  republican  constitution,  and  its  existing 
laws,  ought  to  be  guaranteed  to  each  State  by  the  United 
States. 

14.  A.  Resolved^  That  provision  ought  to  be  made  for  the 
amendment  of  the  Articles  of  Union  whensoever  it  shall  seem 
necessary ;  and  that  the  assent  of  the  National  Legislature 
ought  not  to  be  required  thereto. 

R  Resolved^  That  provision  ought  to  be  made  for  the 
amendment  of  the  Articles  of  Union  whensoever  it  shall  seem 
necessary. 

15.  A  Resolved,  That  the  legislative,  executive,  and  judi- 
ciary powers,  within  the  several  States,  ought  to  be  bound  by 
oath  to  support  the  Articles  of  Union. 

B.  The  same. 

16.  A  Resolved,  That  the  amendments  which  shall  be 
offered  to  the  Confederation  by  the  Convention,  ought,  at  a 
proper  time  or  times,  after  the  approbation  of  Congress,  to  be 
submitted  to  an  assembly  or  assemblies  of  representatives, 
recommended  by  the  general  legislatures,  to  be  expressly 
chosen  by  the  people,  to  consider  and  decide  thereon. 

B.  The  same. 

This  juxtaposition  brings  out  very  clearly  the  result  of  the 
deliberations  of  the  Convention  in  Committee  of  the  Whole, 
during  the  three  weeks  which  had  elapsed  since  its  organiza- 
tion. It  is  at  once  apparent  that  the  Report  is  in  complete 
accord  with  the  general  thought  of  the  Virginia  plan.  The 
general  scheme  for  the  formation  of  an  actual  as  well  as  nomi- 
nal national  government,  with  its  component  parts,  is  retained 
in  its  entirety.  In  six  instances  the  provisions  of  the  **  Plan  '' 
and  of  the  Report  are  identical.  Many  of  the  changes  are 
simply  the  filling  of  blanks  in  the  Plan.  There  are,  however, 
several  important  changes,  which  are  worthy  of  remark. 

First  The  initial  resolution  of  the  Report  comes  out  strongly 
in  £3tvor  of  the  institution  of  a  National  Government — not  so 
that  of  the  plan. 
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Second.  The  Plan  provides  that  the  members  of  the  National 
Legislature  shall  be  subject  to  recall.  The  Report  omits  this 
provision. 

Third,  There  is  a  radical  difference  between  the  provisions 
of  the  Plan  and  of  the  Report  as  to  the  manner  in  which  the 
members  of  the  second  branch  of  the  National  Legislature 
shall  be  chosen. 

Fourth,  The  Report  omits  the  provision  of  the  Plan  gfiving 
the  National  Legislature  power  to  use  force  against  a  member 
of  the  Union  failing  to  do  its  duty. 

Fifth,  An  important  blank  in  the  Plan  as  to  the  "  unity  or 
plurality  "  of  the  National  Executive  is  filled  in  the  Report  by 
a  provision  for  "  unity." 

Sixth.  The  veto  power  given  by  the  Plan  to  the  executive 
and  a  part  of  the  judiciary  is  given  by  the  Report  to  the  execu- 
tive alone. 

Seventh.  The  Plan  provides  for  supreme  and  inferior  tribu- 
nals. The  Report  for  one  Supreme  Court,  with  power  in  the 
National  Legislature  to  appoint  inferior  tribunals.  And  it  cur- 
tails the  jurisdiction  of  the  judiciary  as  set  forth  in  the  plan. 

Eighth.  The  Plan  provides  for  a  guarantee  by  the  United 
States  of  the  territory  of  a  State ;  the  Report  does  not. 

Ninth.  The  Plan  provides  that  the  consent  of  the  National 
Legislature  shall  not  be  required  to  an  amendment  of  the 
Articles  of  Union.    The  Report  omits  this  provision. 

Of  course  the  Report  is  merely  the  conclusions  of  the  Com- 
mittee of  the  Whole,  as  to  the  general  lines  upon  which  the  new 
government  or  constitution  should  be  founded.  It  would  not 
have  served  as  a  constitution,  and  was  not  suggested  as  such ; 
in  fact  much  of  its  language  directly  points  to  further  action. 
But  even  as  a  general  scheme  it  was  utterly  abhorrent  to  certain 
members  of  the  Convention,  and  by  no  means  satisfactory  to 
quite  a  number  of  them.  At  the  time  the  Report  was  presented 
it  was  known  that  apian  on  entirely  different  lines  was  in  prep- 
aration ;  and  its  consideration  was  postponed  in  order  that 
this  new  plan  might  be  submitted  for  consideration. 

Mr.  Patterson,  of  New  Jersey,  who  submitted  the  plan, 
generally  known  as  the  "  New  Jersey  "  plan,  stated  at  the  out- 
set that  it  was  different  in  principle  from  the  Virginia  plan. 


Digitized  by 


Google 


A  HUNDRED  AND  TEN  YEARS  OF  THE  CONSTITUTION.  2g 

The  new  plan  was  presented  in  the  form  of  nine  resolutions. 
I  regret  the  necessity  of  setting  them  out  verbatim  ;  but  only 
in  this  way  can  the  debates  which  followed  be  made  fully  in- 
telligible, and  a  satisfactory  comparison  of  the  two  "Plans  "  and 
the  "  Report "  be  made.  The  New  Jersey  plan  was  as  fol- 
lows: 

1.  Resolved^  That  the  Articles  of  Confederation  ought  to  be 
so.  revised,  corrected  and  enlarged,  as  to  render  the  Federal 
Constitution  adequate  to  the  exigencies  of  government  and 
the  preservation  of  the  Union. 

2.  Resolved^  That,  in  addition  to  the  powers  vested  in  the 
United  States  in  Congress  by  the  present  existing  Articles  of 
Confederation,  they  be  authorized  to  pass  acts  for  raising 
a  revenue,  by  levying  a  duty  or  duties  on  all  goods  or  mer- 
chandise of  foreign  growth  or  manufacture,  imported  into 
any  part  of  the  United  States  ;  by  stamps  on  paper,  vellum 
or  parchment ;  and  by  a  postage  on  all  letters  or  packages 
passing  through  the  general  postoffice,  to  be  applied  to  such 
federal  purposes  as  they  shall  deem  proper  and  expedient ;  to 
make  rules  and  r^^lations  for  the  collection  thereof,  and  the 
same,  from  time  to  time,  to  alter  and  amend  in  such  manner  as 
they  shall  think  proper ;  to  pass  acts  for  the  regulation  of 
trade  and  commerce,  as  well  with  foreign  nations  as  with  each 
other,  provided  that  all  punishments,  fines,  forfeitures  and  pen- 
alties to  be  incurred  for  contravening  such  acts,  rules  and  reg- 
ulations, shall  be  adjudged  by  the  common  law  judiciaries  of 
the  State  in  which  any  offence  contrary  to  the  true  intent  and 
meaning  of  such  acts,  rules  and  regulations  shall  have  been 
committed  or  perpetrated,  with  liberty  of  commencing  in  the 
first  instance  all  suits  and  prosecutions  for  that  purpose  in  the 
superior  common  law  judiciary  in  such  State,  subject,  never- 
theless, for  the  correction  of  all  errors,  both  in  law  and  fact, 
in  rendering  judgement  to  an  appeal  to  the  judiciary  of  the 
United  States. 

3.  Resolved,  That  whenever  requisitions  shall  be  necessary, 
instead  of  the  rule  for  making  requisitions  mentioned  in  the 
Articles  of  Confederation,  the  United  States  in  Congress  be 
authorized  to  make  such  requisitions  in  proportion  to  the 
whole  number  of  white  and  other  free  citizens  and  inhabit- 
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ants,  of  every  age,  sex  and  condition,  including  those  bound 
to  servitude  for  a  term  of  years,  and  three-fifths  of  all  other 
persons  not  comprehended  in  the  foregoing  description,  except 
Indians  not  pa)ang  taxes ;  that,  if  such  requisitions  be  not 
complied  with  in  the  time  specified  therein,  to  direct  the 
collections  thereof  in  the  non-complying  States  [this  sen- 
tence is  feulty,  but  is  thus  given  in  Elliot's  Debates],  and  for 
that  purpose  to  devise  and  pass  acts  directing  and  authorizing 
the  same ;  provided,  that  none  of  the  powers  hereby  vested 
in  the  United  States  in  Congress  shall  be  exercised  without 

the  consent  of  at  least States ;  and  in  that  proportion,  it 

the  number  of  confederated  States  should  hereafter  be  increased 
or  diminished. 

4.  Resolved^  That  the  United  States  in  Congress  be  author- 
ized to  elect  a  Federal  Executive,  to  consist  of persons;  to 

continue  in  office  for  the  term  of years ;  to  receive  punc- 
tually, at  stated  times,  a  fixed  compensation  for  their  services, 
in  which  no  increase  nor  diminution  shall  be  made,  so  as  to 
affect  the  persons  composing  the  Executive  at  the  time  of 
such  increase  or  diminution ;  to  be  paid  out  of  the  Federal 
Treasury;  to  be  incapable  of  holding  any  other  office  or  ap- 
pointment during  their  term  of  service,  and  for years 

thereafter ;  to  be  ineligible  a  second  time,  and  removable  by 
Congress,  on  application  by  a  majority  of  the  Executives  of 
the  several  States ;  that  the  Executives,  besides  their  general 
authority  to  execute  the  federal  acts,  ought  to  appoint  all 
federal  officers  not  otherwise  provided  for,  and  to  direct  all 
military  operations ;  provided,  that  none  of  the  persons  com- 
posing the  Federal  Executive  shall,  on  any  occasion,  take 
command  of  any  troop,  so  as  personally  to  conduct  any  mili- 
tary enterprise,  as  general,  or  in  any  other  capacity. 

5.  Resolved^  That  a  Federal  Judiciary  be  established,  to 
consist  of  a  Supreme  Tribunal,  the  judges  of  which  to  be 
appointed  by  the  Executive,  and  to  hold  their  offices  during 
good  behavior ;  to  receive  punctually,  at  stated  times,  a  fixed 
compensation  for  their  services,  in  which  no  increase  or  dimin- 
ution shall  be  made  so  as  to  affect  the  persons  actually  in 
office  at  the  time  of  such  increase  or  diminution.  That  the 
judiciary  so  established  shall  have  authority  to  hear  and 
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determine,  in  the  first  instance,  on  all  impeachments  of  federal 
officers,  and,  by  way  of  appeal,  in  the  dernier  resort^  in  all 
cases  touching  the  rights  of  ambassadors ;  in  all  cases  of 
captures  from  an  enemy ;  in  all  cases  of  piracies  and  felonies 
on  the  high  seas ;  in  all  cases  in  which  foreigners  may  be 
interested ;  in  the  construction  of  any  treaty  or  treaties,  or 
which  may  arise  in  any  of  the  acts  for  the  regulation  of  trade, 
or  the  collection  of  the  federal  revenue :  that  none  of  the 
judiciary  shall,  during  the  time  they  remain  in  office,  be  cap- 
able of  receiving  or  holding  any  other  office  or  appointment 
during  the  term  of  their  service,  or  for thereafter. 

6.  Resolved^  That  all  the  Acts  of  the  United  States  in  Con- 
gress, made  by  virtue  and  in  pursuance  of  the  powers  hereby, 
and  by  the  Articles  of  Confederation,  vested  in  them,  and  all 
treaties  made  and  ratified  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the' respective  States,  so  far 
forth  as  those  acts  or  treaties  shall  relate  to  the  said  States  or 
their  citizens;  and  that  the  judiciary  of  the  several  States  shall 
be  bound  thereby  in  their  decisions,  an3rthing  in  the 
respective  laws  of  the  individual  States  to  the  contrary  notwith- 
standing ;  and  that  if  any  State,  or  any  body  of  men  in  any 
State,  shall  oppose  or  prevent  the  carrying  into  execution  such 
acts  or  treaties,  the  Federal  Executive  shall  be  authorized  to 
call  forth  the  powers  of  the  confederated  States,  or  so  much 
thereof  as  may  be  necessary,  to  enforce  and  compel  an  obedi- 
ence to  such  acts,  or  an  observance  of  such  treaties. 

7.  Resolved^  That  provision  be  made  for  the  admission  of 
new  States  into  the  Union. 

8.  Resolved^  That  the  rule  for  naturalization  ought  to  be  the 
same  in  every  State. 

9.  Resolved^  That  a  citizen  of  one  State,  committing  an 
offence  in  another  State  of  the  Union,  shall  be  deemed  guilty  of 
the  same  offence  as  if  it  had  been  committed  by  a  citizen  of  the 
State  in  which  the  offence  was  committed. 

The  submission  of  this  plan  may  be  said  to  begin  the  sec- 
ond period  of  the  Convention's  work.  It  was  submitted  in 
Convention  on  June  15,  and  an  immediate  adjournment  fol- 
lowed upon  the  reading  of  it. 

Lucius  S.  Landreth. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BILLS  AND  NOTES. 

Following  the  rule  suggested  by  the  United  States  bank- 
ruptcy cases  in  preference  to  the  English  rule  on  the  subject, 
the  Supreme  Court  of  Massachusetts,  in  Beals  v. 
byH^er,    Mayher,  54  N.  E.  857,  has  decided,  (i)  that  where 
Partial  Pay-  the  maker  of  a  note  has  made  an  assignment  for 
nwnt  by     \j^q  benefit  of  creditors,  and  the  indorser  has  made 
ndorser     ^  partial  payment  to  the  holder,  the  latter  is  enti- 
tled to  prove  the  full  amount  of  the  note  before  the  assignee 
of  the  maker,  without  deducting  the  amount  received  by  him 
from  the  indorser ;  from  which  it  follows  (2)  that  the  indorser 
cannot  compete  with  the  holder  before  the  assignee  for  the 
amount  paid  by  him,  since  to  allow  him  to  do  so  would  be  to 
allow  a  double  proof  of  the  same  debt 

There  is  a  presumption  that  the  common  law  of  the  forum 

is  the  law  of  a  sister  common  law  state,  but  there  is  no  pre- 

sumption  that  it  prevails  all  over  the  world.     By 

Marchant,    analogy  the  Supreme  Court  of  Massachusetts  rea- 

PraMimptioa  sons  that  while  the  law  merchant  may  be  presumed 

taother    ^q  [jg  effective  throughout  Europe,  there  is  no  pre- 

"*  **   sumption  that  it  is  effective  in  Asia.    A  charge  of 

court  was  therefore  held  proper,  to  the  effect  that  there  was  no 

presumption  that  the  law  of  protest  of  negotiable  paper  was 

recognized  in  Harpoot,  Turkey,  but  that  the  burden  was  on 

the  party  alleging  the  existence  of  any  certain  law  there,  to 

prove  it:  Aslanian  v.  Dostumian,  54  N.  E.  845. 


CARRIERS. 

The  defendant  railroad  company,  operating  in  Iowa,  leased 
a  portion  of  its  right  of  way  to  an  elevator  company,  the 

Contract    ^^^^  stipulating  that  the  defendant  should  not  be 

BzMBptinf  liable  for  fire  caused  by  locomotive  sparks,  even 

Railroad  from  though  the  fire  was  occasioned  by  the  negligence 

Uabiutyfor  ^f  defendant's  servants.  The  elevator  being  burned 

•g  gonca  Jq^jj^  ^j^g  Supreme  Court  of  the  United  States,  on 
an  appeal  from  the  Circuit  Court  of  Appeals,  Eighth  Circuit, 
was  called  upon  to  decide  whether  the  defendant  could  law- 
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CARRIERS  (Continued). 

fully  exempt  itself  from  liability  for  the  negligence  of  its  ser- 
vants :  Ins.  Co.  V.  Chicago,  etc,,  Rwy.  Co.,  20  Sup.  Ct  33. 

The  opinion  of  the  court,  by  Justice  Gray,  clearly  shows 
that  if  this  had  been  a  case  where  the  general  commercial  law 
governed,  i.  e.^  a  case  where  the  railroad  had  attempted  to 
Umit  its  liability  for  a  duty  which  it  owed  the  public,  such  as 
the  carriage  of  passengers  and  freight,  the  Supreme  Court 
would  have  declared  the  stipulation  void,  irrespective  of  the 
decisions  of  the  courts  of  Iowa.  But  the  case  did  not  involve  a 
question  of  this  sort  The  railroad  was  under  no  duty  to  make 
the  lease  and  there  were  no  principles  of  public  policy  which  for- 
bade the  insertion  of  such  a  provision  in  a  private  agreement 
between  the  railroad  and  the  elevator  company.  Such  being 
the  case,  the  court  was  bound  to  follow  the  Iowa  decisions,  as 
on  a  mere  matter  of  private  property,  and,  it  being  clearly 
shown  that  such  an  agreement  was  lawful  in  Iowa,  the  decision 
of  the  Circuit  Court  of  Appeals  in  fiavor  of  the  railroad  was 
afiirmed. 


CONPUCT  OP  LAWS. 

The  Knglish  Court  of  Appeal  has  decided  an  important  case 
in  regard  to  the  extent  to  which  an  irregularly  obtained  foreign 
ja     divorce  will  be  recognized  in  England :  Pembertonv. 
>«t    Hughes,  [1899]  I  Ch.  781.    This  was  an  action  by 
••  "^  a  wife  to  enforce  her  marriage  right  against  her 

.alleged  husband,  to  whom  she  had  been  married  in 

117  la  SM^riM  England.  It  appeared  that  she  had  been  married 
if  PioeMs  previously  in  the  United  States  and  that  her  hus- 
band was  living,  but  she  set  up  a  decree  of  divorce  obtained  in 
Florida,  the  v^dity  of  which  was  the  question  in  the  case.  It 
appeared  that,  by  a  rule  of  the  Florida  court,  ten  clear  days 
must  elapse  between  the  issue  of  the  subpoena  and  the  return 
day,  and  the  record  of  the  divorce  proceeding  showed  that 
only  nine  days  had  elapsed.  It  was  alleged  that  this  defect  in 
the  service  of  process  prevented  the  jurisdiction  of  the  Florida 
court  from  attaching  to  the  parties,  and  that  there  was  no 
objection  to  the  collateral  impeachment  of  the  decree  in  the 
English  court,  and  this  view  was  adopted  by  Kekewich,  J., 
in  the  divisional  court 

His  decision  was  reversed  by  the  Court  of  Appeal  (Lindley, 
M.  R.,  and  Vaughan  Williams  and  Rigby,  J  J.)  and  the  princi- 
ple laid  down  that  for  international  purposes  the  test  of  the 
jurisdiction  of  a  court  is  not  the  regularity  with  which  the 
parties  have  been  summoned  before  it,  but  the  power  which  it 
possesses  to  summon  the  parties  and  to  decide  the  question  pre- 
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CONFLICT  OF  LAWS  (Continued^. 

seated;  that  in  this  case  the  Florida  court  possessed  undoubted 
jurisdiction  under  the  latter  test ;  and  that  the  &ct  that  a  rule 
of  procedure  had  been  violated  was  not  fatal  to  the  jurisdic- 
tion, but  was  a  matter  which  should  have  been  called  to  the 
attention  of  the  Florida  court. 

The  opinion  of  Lindley,  M.  R.,  well  repays  a  reading,  but 
the  question  arises, — how  far  does  the  "  power  to  summon 
the  parties  and  decide  the  subject-matter  **  confer  jurisdiction  ? 
Suppose  in  the  above  case  the  defendant  had  never  been 
served.  Would  the  undoubted  power  of  the  Florida  court  to 
summon  her  confer  jurisdiction  ?  It  is  to  be  feared  that  a 
general  rule  deducible  from  the  above  opinion  might  carry 
the  court  a  little  further  than  it  would  wish  to  go. 


CONSTITUTIONAL  LAW. 

Whether  the  Supreme  Court  of  the  United  States  possesses 

the  power  to  issue  a  mandamus  to  a  state  court  to  compel 

obedience  to  a  mandate  of  the  Supreme  Court,  is 

*2J^*  an  interesting  question,  and  is  touched  upon,  but 
jvundamus  not  decided,  in  Ex.  Parte  Blake,  20  Sup.  Ct  42. 

to  suto  It  will  be  remembered  that  in  the  celebrated  case 
^^^  of  Blake  V.  Mc Clung,  172  U.  S.  239,  the  Supreme 
Court  of  the  United  States  declared  unconstitutional  a  Tenn- 
essee statute  which  gave  priority  to  Tennessee  creditors  of 
insolvent  corporations,  and  decreed,  "  that  as  to  the  other 
plaintiffs  in  error,  citizens  of  Ohio,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion ;  and  it  is  so  ordered."  One  of 
the  aforesaid  citizens  of  Ohio,  not  being  satisfied  with  the 
final  disposition  of  the  case  by  the  Supreme  Court  of  Tenn- 
essee, applied  to  the  Supreme  Court  of  the  United  States  for  a 
writ  of  mandamus  to  compel  obedience  to  the  above  mandate. 
The  Supreme  Court  of  the  United  States,  in  an  opinion  by 
Fuller,  C.  J.,  denied  the  writ,  on  the  ground  that  a  writ  of 
error  was  an  adequate  remedy,  but  declined  to  pass  upon  the  ab- 
stract question  of  the  power  of  the  court  to  grant  the  mandamus. 

Where  counsel  intend  to  appeal  from  the  highest  court  of 

a  state  to  the  Supreme  Court  of  the  United  States,  it  is  essen- 

sooB   ^^  ^^^  ^^  constitutional  question  be  presented 

the  coiMtitn- before  the  state  court    Thus  in  Scudderv.  Coler, 

ttonaiQMi-  20  Sup.  Ct.  26,  an  appeal  was  taken  from  the 

***piiuSf  ^  Court  of  Appeals  of  New  York  to  the  Supreme 

"•^      Court  of  the  United  States  on  the  ground  that  a 

New  York  tax  was  attempted  to  be  levied  upon  property  in 

New  Jersey.    In  the  proceedings  before  the  Court  of  Appeals 
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CONSnTUTIONAL  LAW  (Continued). 

no  mention  was  made  of  any  constitutional  objection  to  the 
validity  of  the  tax  as  affected  by  the  Constitution  of  the  United 
States,  except  one  objection,  which  might  either  have  referred 
to  the  constitution  of  New  York  or  that  of  the  United  States. 
The  Supreme  Court  dismissed  the  writ  of  error,  on  the  ground 
that  the  record  did  not  clearly  show  that  the  provision  of  the 
Constitution  of  the  United  States  had  been  called  to  the  atten- 
tion of  the  Court  of  Appeals. 

In  Comm.  v.  Murphy,  54  N.  E.  860,  the  appellant  had  been 

convicted,  sentenced  to  imprisonment  and  had  served  a  por- 

.^^        tion  of  his  sentence  in  prison,  when  the  law  under 

j^jjj^^   which  he  had  been  sentenced  was  declared  uncon- 


stitutional and  his  case  was  remanded  foi"  sentence 
^JjjfwJ^on-  in  accordance  with  a  former  law.    The  appellant 
****Art"*'  contended  that,  since  his  new  sentence,  together 
with  the  time  which  he  had  served,  would  amount 
to  a  greater  term  than  his  previous  sentence,  such  sentence 
placed  him  twice  in  jeopardy  and  punished  him  twice  for  the 
same  offence,  but  the  Supreme  Court  of  Massachusetts  dis- 
missed his  appeal 

CONTRACTS. 

Ever  since  the  leading  case  of  Mitchell  v,  Reynolds,  i  P.  Wms. 
181  (171 1),  the  English  courts  have  never  opposed  technical 
or  unreasonable  objections  to  contracts  in  restraint 
i^J^^lit   ^^  trade,  when  such  contracts  are  partial  either  as 
•ff  Trade    to  time  or  place,  reasonable  in  their  nature,  and 
founded  upon  a  good  consideration.    The  latest 
case  in  which  such  a  contract  was  upheld  is  Haynes  v.  Doman, 
[1899]  2  Ch.  13.     Defendant,  on  entering  plaintifFs  service, 
covenanted  not  to  enter  the  service  of  any  other  person  or 
firm  within  twenty-five  miles  from  the  plaintifi's  works  without 
plaintifi's  consent.    The  Court  of  Appeal  considered  that  the 
contract,  while  unlimited  as  to  time,  was  limited  as  to  space, 
and  was,  upon  the  whole,  reasonably  necessary  for  the  pro- 
tection of  the  trade  secrets  of  the  employer.    An  injunction 
was  therefore  granted  to  prevent  its  violation. 

In  a  late  case  it  was  held  that  in  an  action  for  rent  on 

a  written  lease,  the  defendant  may  prove  that  at  the  time  the 

xuw^^wi  '^2^^  '^^^  executed,  it  was  the  intention  of  defend- 

iMnicato   ant,  and  known  to  the  plaintiff,  that  the  premises 

•Written   were  to  be  used  for  the  illegal  sale  of  liquors,  and 

'^■^      that  such  sales  took  place  with  the  knowledge  of 

platntifT;  which  defence  defeats  recovery  on  the  lease :    Mound 

V.  Barker^  44  Atl.  346 
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COPYRIGHT. 

A  rather  interesting  case,  involving  the  latest  mechanical 

invention  in  music,  has  lately  been  decided  by  the  Court  of 

Appeal  of  England:   Boosey  v.   Whight,  [1899]  i 

niuic?' Per^  Ch,  836.     Plaintiff  possessed  the  copyright  on  sev- 

lorated  Roll  cral  popular  songs,  including  "  the  sole  and  exclu- 

lor  nechani-  sive  liberty  of  printing  or  otherwise  multiplying 

caiorgui  copies  "  thereof.  Defendant  was  a  manufacturer  of 
one  of  the  various  well  known  instruments  by  which  a 
so-called  "musical"  effect  is  produced  by  the  machine 
itself,  without  any  execution  on  the  part  of  the  performer 
beyond  that  of  regulating  the  time  and  tone  of  the  instrument 
The  question  in  the  case  was  this :  Was  the  sale  of  the  per- 
forated roll  of  paper  employed  in  the  instrument,  with  holes 
corresponding  to  the  various  notes,  and  also  containing  marks 
of  expression,  such  as  andante,  moderato^  etc.,  to  guide  the  per- 
former, a  violation  of  plaintiff's  patent  ? 

It  was  first  contended  that  a  person  could  become  acquainted 
with  the  method  of  the  perforation  of  the  rolls  and  could  be- 
come so  expert  that  he  would  be  enabled  to  .read  the  music 
from  the  rolls,  just  as  from  an  ordinary  sheet  of  music.  The 
unlikelihood  of  any  person  going  to  this  trouble  prevented 
the  point  from  being  seriously  considered  by  the  court 

It  was  then  urged  that  the  rolls  were  copies  of  a  substantial 
part  of  what  was  found  in  the  sheet  music,  although  expressed 
in  a  different  form  of  notation,  being  similar  to  the  relation 
which  a  piece  of  shorthand  would  bear  to  the  ordinary  letter- 
press. The  court,  however,  decided  that  the  intention  of  the 
act  was  to  prohibit  only  such  copies  as  would  appeal  to  the 
mind  through  the  eye,  and  that  the  rolls  were  simply  parts  of 
the  machines  and  not  "  copies  "  any  more  than  the  cylinders 
of  music  boxes  would  be.  But  while  refusing  to  enjoin  the 
sale  of  the  rolls,  the  court  forbade  the  use  of  the  expression 
marks  to  guide  the  performer,  as  coming  within  the  copyright 


CORPORATIONS. 

The  Supreme  G>urt  of  the  United  States  has  again  affirmed 

the  general  rule  that  a  corporation  cannot  purchase  and  hold 
^^  the  stock  of  a  rival  corporation,  except  that  it  may 
Purchue  ^^^^  it  by  way  of  pledge  for  the  security  of  an  ante- 
andHoid  cedent  debt:  De  La  Vergne,  etc.,  Co.  v.  Savings 
»^«*^«  Inst.,  20  Sup.  Ct.  20.  Nor  does  the  New  York 
'^iliition'"  A.ct  of  June  7,  1853  (C.  333)  authorizing  such  cor- 
porations to  "  purchase  mines,  manufactories  and 

other  property  necessary  for  their  business  "  confer  any  such 

power.    It  is  needless  to  say  that  the  Supreme  Court,  after 
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holding  the  purchase  of  the  stock  tdtra  vires,  decided  that  the 
mere  fact  that  the  contract  was  executed  interposed  no  objec- 
tion to  the  right  of  the  defendant  corporation  to  set  up  the 
illegality  of  its  own  act  as  a  defence  to  an  action  on  the  con- 
tract ;— citing  a  long  list  of  decisions  beginning  with  Pearce  v. 
R,R,,  21  How.  44.1.  Brewer  and  McKenna,  J  J.,  dissented,  but 
the  grounds  of  their  dissent  are  not  stated. 


DBBDS. 

Rooms  on  the  second  floor  of  a  house,  Nos.  1 3  and  14  Bond 
street,  were  rented  to  plaintiff,  together  with  the  free  right  of 
ingress  and  egress  "through  the  staircase  and 
passage  of  No.  13."  It  appeared  that  there  was  no 
staircase  or  passage  to  the  demised  premises  in 
No.  13,  but  there  was  one  in  No.  14.  The  Court 
of  Appeal  of  England,  affirming  the  decision  of  Romer,  J., 
[1898]  2  Ch.  551,  held  that,  as  there  was  evidently  a  common 
mistake,  the  doctrine  of  falsa  demonstratio  non  nocet  applied, 
and  the  lease  was  rectified  by  allowing  plaintiff  a  right  of  way 
tiirough  No.  14:  Cowen  v.  Truefitt,  [1899]  2  Ch.  309. 


BYTOHNCE. 

The  Supreme  Court  of  Pennsylvania  has  affirmed  the  now 
familiar  rule  that  proof  that  a  letter  was  mailed,  properly 
KPQgipt^  addressed  and  stamped,  raises  a  presumption  that  it 
utter,  was  duly  received,  but  that  this  presumption  is 
'^'••"■■P***"  rebutted  as  a  matter  of  law,  and  should  be  so 
declared  by  the  court,  when  the  addressee,  whose  testimony 
is  uncontradicted,  swears  that  he  never  received  the  letter. 
This  rule  was  applied  to  the  case  of  the  mailing  of  a  notice  of 
reinsurance  to  an  insurance  company,  where  it  was  held  that 
the  rule  of  notice  of  dishonor  of  commercial  paper  did  not 
apply,  but  that  the  burden  was  on  the  insured  to  prove,  or  to 
raise  a  presumption  not  rebutted  by  the  insurance  company, 
that  the  notice  was  actually  received :  Packing  Co.  v.  Southern 
Mut.  Ins.  Co.j  44.  Atl.  317. 

A  witness,  who  testified  to  a  certain  fact  in  direct  examina- 
tion, was  asked  on  cross-examination  whether  he  was  not 
y^^^^     present  at  a  former   trial  where  another  witness 
cmfcaU  testified  to  precisely  the  opposite,  and  he  (the  wit- 
•*  Otter    ness)  did  not  attempt  to  correct  him.   The  question 
T«tiiMii7  ^„^2^3  excluded.    Held,  no  error:  Turners  Appeal^ 
44Atl.  (Conn.)  310. 
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EVIDENCE  (Continued). 

On  the  trial  of  an  indictment  for  selling  beer  on  Sunday, 

the  defence  was  that  the  article  sold  was  a  non-alcoholic 

u.s.R«T-   liquor.    A  witness  was  permitted  to  testify  that  he 

•niM      saw  United  States  revenue  stamps  on  the  kegs  from 

^**"'*     which  the  alleged    innocent    liquor  was  drawn. 

lield^  no  error,  as  tending  to  show  that  the  kegs  contained 

malt  liquor:  StaU  v.  Wright,  44  Atl.  (N.  H.),  519. 

In  an  action  to  try  title  to  land,  plaintiff  offered  in  evidence 

a  piece  of  paper  dated  the  year  1659,  and  produced  from 

ABdent    P^op^""  custody,  which  paper  purported  to  be  an 

DoctuBent,  admission  by  a  former  tenant  of  one  ot  defendant's 

Act  ©f      predecessors  in  title,  that  one  of  plaintiff's  prede- 

^^^^~""P  cessors  had  been  persuaded  to  stop  an  action  against 

the  writer  for  bringing  his  cattle  on  the  land,  on  the  payment 

of  sixteen  shillings  by  the  writer.    Held,  that  the  document 

was  admissible,  not  as  an  admission  by  the  tenant  as  to  title, 

in  which  case  it  would  be  inadmissible  against  his  landlord, 

but  as  evidence  of  an  act  of  ownership  by  the  predecessor  of 

the  plaintiff:  Jenkins  v.  Earl  of  Dunraven,  [1899]  2  Ch.  126. 

"  Society  and  the  criminal  are  at  war,  and  capture  by  sur- 
prise, or  ambush,  or  masked  battery,  is  as    permissible  in 

ConiMsioa  One  case  as  in  the  other."  Such  is  the  language 
indaoed     used  by  Justice  Mitchell  of  the  Supreme  Q)urt  of 

by  Artifice  Pennsylvania  in  holding  that  a  confession  was  ad- 
missible, even  though  induced  by  means  of  a  trick,  namely  a 
fijse  assurance  to  the  prisoner  that  a  certain  knife  belonging 
to  him  had  been  found ;  under  the  belief  of  which  the  prisoner 
confessed  the  commission  of  the  crime  with  which  he  had 
been  charged :  Comm.  v.  Cressinger,  44  Atl.  433. 


FRAUD  UPON  CREDITORS. 

It  is  now  well  settled  in  Pennsylvania  that  where  a  man  con- 
veys his  land  to  his  wife  by  a  recorded  deed,  such  convey- 
otftof  '^-^  ance  is  valid  against  a  creditor  whose  debt  is 
to  wife  contracted  long  after  the  conveyance,  in  the  ab- 
sence of  affirmative  proof  that  the  conveyance  was  made 
with  intent  to  defraud  the  creditor:  Best  v.  Smith, ^hA. 
329.  In  affirming  this  &miliar  rule  Dean,  J.,  deemed  it  im- 
portant to  call  attention  to  certain  dicta  of  Black,  C.  J.,  in 
Camber  v.  Gatnber,  18  Pa.  363,  which  unexplained,  would 
seem  to  indicate  a  contrary  view. 


Digitized  by 


Google 


PROGRESS  OF  THE  LAW.  39 

HUSBAND  AND  WIPE. 

In  Harrington  v.  Harrington,  44  Atl.  522,  a  suit  for  divorce, 
it  appeared  Uiat  at  the  time  of  the  libel  both  parties  were  resi- 
DiyorM,    dents  of  New  Hampshire,  but  that  when  the  alleged 
ooneeCooi-  offence  was  committed  the  libellant  was  absent  from 
Ofiter^Pi^  the  state,  although  the  respondent  was  domiciled 
liAbMnt    in  the  state  and  the  offence  was  committed  there. 
After  stating  two  propositions,  (i)  that  the  offence 
must  be  committed  within  the  jurisdiction  of  the 
court  granting  the  divorce  {Martin  v.  Martin,  47  N.  H.,  52), 
and  (2)  that  the  libellant  must  be  domiciled  within  the  juris- 
diction at  the  time,  the  Supreme  Court  of  New  Hampshire 
goes  on  to  say  that  if  both  of  these  propositions  were  to  be 
enforced,  the  present   libellant  could  not   obtain  a  divorce 
anywhere  for  that  cause ;  therefore  they  made  an  exception  to 
the  second  proposition  and  granted  the  divorce. 

Although  a  husband  has  the  power  to  dispose  of  the  remains 
of  his  wife  in  any  proper  manner,  yet  this  is  not  a  property 
BofMof  "ght  and  will  not  be  permitted  to  be  exercised 
wub,  Dto-  arbitrarily.  Therefore,  where  the  wife  was  buried 
in  her  parents'  lot  (according  to  her  own  previous 
request)  and  subsequentiy  Qie  parents  bought  a 
lot  in  another  ground,  where  they,  with  the  knowledge  of 
the  husband,  prepared  a  tomb  for  her  at  great  expense,  the 
husband  was  enjoined  from  interfering  from  the  removal  of 
the  body  to  the  new  ground :  Toppin  v.  Moriarity,  44  Ati. 
(N.  J.)  469.  The  opinion  of  Steven,  V.  C,  contains  a  discus- 
sion of  all  the  authorities  on  the  subject. 

The  Supreme  Court  of  Massachusetts  has  decided  that  in 

an  action  by  a  wife  against  another  woman  for  the  alienation 

of  the  husband's  affections,  it  is  necessary  for  the 

^jjjj^j^  plaintiff  to  allege  and  prove  actual  loss  of  consortium, 

'  and  that  alienation  of  affections  alone  is  not  a  sub- 


stantive cause  of  action,  but  merely  an  aggravation 
of  damages  for  the  loss  of  consortium.  Even  in  an  action  of 
criminal  conversation  the  loss  of  consortium  must  be  alleged : 
Neville  v.  Gile,  54  N.  E.  841. 


LANDIX>RD  AND  TENANT. 

It  is  well  settled  that  in  the  absence  of  an  express  covenant 

a  landlord  is  under  no  liability  to  repair  the  premises  and  does 
Dtfeedra  HOt  assume  the  risk  of  &ulty  construction.  There- 
Dwiin*.  fore  the  feet  that  the  drains  of  the  premises  are  so 
"•*""*'^"     unsuitably  constructed  and  maintained  that  illness 
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LANDU)RD  AND  TENANT  (Continued). 

results  in  the  tenant's  iamily,  by  reason  of  the  foul  gas,  does 
not  impose  any  liability  upon  the  landlord :  Towne  v.  Thomp- 
son, 44  Atl.  (N.  H.)  493. 


MORTGAGES. 

The  loose  language  of  judges  in  many  cases  has  led  to  con- 
siderable confusion  as  to  what  benefits  to  the  mortgagee  may 
coUiiteffai  he  lawfully  stipulated  for  in  a  mortgage.  Thus  in 
Advantag*  SatitUy  V.  WMU,  [1899]  2  Ch.  474,  the  mortgagee 
to  Mortgagee  ^f  ^  leasehold  stipulated  not  only  for  the  repay- 
ment of  the  amount  advanced,  but  also  for  one-third  of  the 
profits  of  the  leasehold  throughout  the  continuance  of  the 
mortgage.  The  English  Court  of  Appeal,  reversing  the  deci- 
sion of  Byrne,  J.,  [1899]  i  Ch.  747,  held  tiiat  the  stipulation 
for  the  payment  of  the  profits  was  valid,  and  that  the  rather 
vague  rule,  that  the  mortgagor's  equity  cannot  be  "  clogged  " 
or  "  fettered,"  did  not  apply. 


ITONiaPAI,  CORPORATIONS. 

The  city  of   Chicago  passed  an   ordinance    granting  to 
licensed  hackmen  certain  privileges  in  choosing  the  positions 
feedai  PrtY-    ''^  ^^^"*  ^^  railroad  stations  for  their  hacks.    In  a 
liege  to       bill  filed  by  a  railroad  company  against  the  city, 
uceoe^i      to  enjoin  the  enforcement  of  the  ordinance,  it  was 
^[Jj^j^^     held  (i)  that  the  ordinance  was  unconstitutional 
as  granting  exclusive  privileges  to  certain  persons 
of  the  use  of  the  city  streets,  which  were  held  by  the  munici- 
pality in  trust  for  the  general  public  and  not  for  the  use  of 
special  persons,  (2)  but  that  an  injunction  would  not  issue, 
since  the  railroad  company  had  an  adequate  remedy  at  law 
by  which  damages  could  be  recovered  for  the  injury  to  their 
property :  Penna.  R.  R.  Co.  v.  Chicago,  54  N.  E.  (IlL)  825. 


NEGLIGENCE. 

The  Supreme  Court  of  Pennsylvania  has  added  another 

case  to  the  long  list  of  those  which  explain  the  meaning  of 

Defectire  Con-  ^^  ^^^  ^^^  ^  railroad  is  responsible  to  its  employes 

atroctiooof    for  injuries  resulting  from  the  negligent  construc- 

R^«>«*      tion  of  the  road.    In  Voorhees  v.  Lake  Share^eU., 

Track       R^^^  44  Atl.  335,  it  appeared  that  there  was  an 

ordinary  space  of  some  seven  feet  between  the  various  lines  of 

tracks  on  defendant's  road,  but  that  at  one  place  a  switch  was 
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only  five  and  one-half  feet  distant  from  a  track.  The  plaintiff, 
a  brakeman  on  a  train  coming  down  the  latter  track,  jumped 
off  on  the  side  toward  the  switch,  in  order  to  turn  it,  and  in 
doing  so  was  struck  by  a  car  on  the  switch.  The  plaintiff 
having  testified  that  he  had  no  knowledge  of  the  especial  nar- 
rowness of  the  space  between  the  tracks  at  that  point,  it  was 
hekl  that  the  questions  of  the  defendant's  negligence  in  not 
providing  a  sufficient  space  to  work,  and  of  the  plaintiffs  con« 
tributory  negligence  in  jumping  down  without  looking  at  the 
switch,  were  properly  left  to  the  jury,  and  judgment  for  the 
plaintiff  was  affirmed. 

The  other  side  of  the  question  presented  in  the  preceding 
case  occurs  in  GilUn  v.  Patten  &  S,  R.  Co.y  44  Atl.  361,  where 

Dntjto  the  Supreme  Court  of  Maine  held  (i)  that  there  is 
Btock        no  common  law  duty  imposed  upon  a  railroad  to 

*■**■■•  block  its  frogs  and  switches  to  prevent  the  feet  of 
the  workmen  from  being  caught  therein ;  (2)  that  a  brakeman 
who  jumps  down  upon  a  switch,  without  stopping  to  see 
whether  or  not  it  is  blocked,  is  guilty  of  contributory  negli- 
gence, and  (3)  that  the  act  of  1889,  c.  216,  requiring  nulroads 
to  block  their  switches  after  January  i,  1890,  must  be  con- 
strued so  as  to  allow  a  road,  constructed  after  1890,  a  reason- 
able time  in  which  to  perform  its  duty,  and  the  statute  does 
not  &sten  negligence  upon  such  a  road  which  operates  trains 
before  it  is  fully  completed  and  before  the  switches  are 
blocked. 

In  Indiana  the  courts  do  not  apply  the  "  stop,  look  and 

listen  "  rule  with  absolute  strictness,  but  have  adopted  a  more 

p^^.^^^     flexible  principle  in  regard  to  accidents  at  grade 

craMtoff,      crossings,  namely,  that  "  when  a  person  crossing  a 

Cootribiitory   railroad  track  is  injured  by  collision  with  a  train, 

"**"**•*•    the  fault  is  prima  facie  his  own,  and  he  must  show 

affirmatively  that  his  fault  or  negligence  did  not  contribute  to 

the  injury  before  he  is  entitled  to  recover  for  such  injury."  Of 

course  the  extent  to  which  the  plaintiff  must  prove  the  absence 

of  contributory  negligence  is  a  mixed  question  of  law  and 

(act,  and  varies  wiUi  Uie  peculiar  circumstances  of  each  case : 

B.  &  O.  Rwy.  Co.  V.  Young,  54  N.  E.  (Ind)  791. 


PLBADING  AND  PRACTICE. 
It  was  provided  by  the  Pennsylvania  act  of  March  17, 1869, 
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that  attachments  under  that  act  should  ''be  made  returnable  on 

Retttrn  Dsys  *^^  ^^^^  retum  of  Said  court  next  after  the  time  of 

of        issuing  thereof."     By  the  act  of  1878,  as  amended 

AtteduMnts  by  the  act  of  1879  (P.  L.  125),  it  was  provided  that 

Pennt'l  aiito       attachments  might  be  made  returnable, "  on  the 

^'^^^  ^      first  Monday  of  the  next  term,  or  on  the  second, 

third  or  fourth  Mondays  of  any  intermediate  month."    Held, 

by  the  Supreme  Court  of  Pennsylvania,  that  the  latter  act 

repealed  the  above  section  of  the  act  of  1869 ;  therefore  it  is 

not  necessary  to  make  the  attachment  returnable  to  the  next 

retum  day :  Slingluffv.  Sisler,  44  Atl.  423. 

The  defendant  to  a  bill  in  equity  may  demur  on  the  ground 
that  the  cause  of  action  is  barred  by  laches,  when  said  laches 

statute  of  is  apparent  from  the  face  of  bill  itself,  but  in  an 
Limitations,  action  at  law  the  defendant  must  plead  the  statute 

Demurrer  ^f  limitations  specially  and  may  not  raise  it  by 
demurrer,  even  though  the  statement  or  declaration  may  show 
that  the  cause  of  action  is  barred,  chiefly  on  the  ground  that 
it  is  necessary  for  the  plaintiff  to  have  an  opportunity  to  reply 
that  the  case  is  within  one  of  the  exceptions  to  the  statute. 
Such  was  the  rule  of  the  common  law,  and  such  is  the  law  of 
Illinois  to-day:  Gunton  v.  Hughes,  54  N.  E.  895. 


REAL  PROPERTY. 

In  Banebrake  v.  Summers,  44  Atl.  330,  the  question  was  pre- 
sented whether  a  charge  upon  land  for  the  maintenance  of  a 
ciMrMoii   P^^son  for  life  was  discharged  by  a  sale  of  the  land 
Land,      by  an  assignee  for  the  benefit  of  creditors  under 
Uncertainty ,  the  Pennsylvania  act  of  February  17,  1876; 
5Jj^5;j^     The  Supreme  Court  of  Pennsylvania  decided,  (i) 
that  the  act  of  1876  must  receive  a  construction 
similar  to  that  of  the  act  of  April  6,  1830,  in  regard  to  judicial 
sales,  and  that  those  liens,  and  those  only,  which  would  be 
discharged  by  a  judicial  sale,  would  be  discharged  by  a  sale 
under  the  act  of  1876 ;  (2)  that  a  charge  for  the  maintenance 
oi  a  person,  being  of  uncertain  duration  and  incapable  of  being 
valued  exactly,  would  not  be  discharged  by  the  judicial  sale, 
therefore  the  lien  in   question  was  not  discharged  by  the 
assignee's  sale. 

E^v  The  latest  case  where  the  rule  in  Shelley's  case  was  rigor- 
ously applied  by  the  Supreme  Court  of  Pennsylvania  was 
Rule  In      Reimer  v.  Reimer,  44  Atl.  316,  where  a  devise  to 
sbeiiey'eCaM  A.  for  life  with  remainder over  "if  she  leaves  no 
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REAL  PROPERTY  (Continned). 

hdrs,"  was  held  to  vest  a  fee  in  A.  Considering  that  A.  was 
the  daughter  of  the  testator  and  that  the  remaindermen 
included  all  her  brothers  and  sisters,  it  seems  pretty  evident 
that  the  word  "  heirs "  was  used  to  designate  A/s  children, 
but  the  Supreme  Court  refused  to  look  at  it  in  that  light 


SALBS. 

Perhaps  it  is  difficult  in  Pennsylvania  to  formulate  any  reli- 
able rule  which  will  make  a  clear  distinction  between  condi- 
^tional  sales  and  bailments  with  options  to  purchase, 
but  there  are  a  few  essential  elements  of  a  valid 
bailment  which  attorneys  will  do  well  to  remember. 
'  In  Morgan  Electric  Company  v.  Broum,  44.  Atl.  459, 
the  agreement  was  in  the  usual  form,  the  so-called  **  rent " 
being  secured  by  succession  notes  and  the  transaction  being 
carehilly  designated  as  a  "  lease/'  etc.;  but  one  feature  was 
altogether  lacking : — ^a  provision  for  the  return  of  the  article 
at  the  termination  of  the  agreement.  Chiefly  on  this  ground 
the  transaction  was  held  to  constitute  a  conditional  sale — cit- 
ing Farquahar  v.  McAlevy,  142  Pa.  233 — ^and  the  provision 
contained  in  the  agreement  that,  upon  the  payment  of  the  last 
of  the  notes,  the  bailor  should  make  a  bill  of  sale  to  the  bailee 
was  considered  to  be  a  mere  euphemism  for  saying  that,  upon 
that  contingency,  the  title  of  the  vendee  should  become  abso- 
lute. 


SURVIVAL  OP  ACTIONS. 

It  seems  remarkable  that  some  judges  in  Pennsylvania  have 
not  yet  mastered  the  distinction  between  the  natures  of  the 
^^^  actions  for  negligence  which  survive  under  the 
»0  eighteenth  and  nineteenth  sections,  respectively,  of 
fta  the  act  of  April  15,  185 1.  Two  long  lines  of  cases 
have  conclusively  established  (i)  that  when  the 
administrator  of  die  deceased  continues  the  action 
under  the  eighteenth  section,  the  measure  of  damages  is  pre- 
cisely that  which  would  govern  the  action  by  the  deceased, 
if  alive,  viz.,  damages  for  pain  and  suffering,  necessary  expenses 
and  loss  of  earning  power  during  his  probable  period  of  life, 
and  (2)  that  where  the  action  is  brought  under  the  nineteenth 
section  (by  the  person  designated  by  the  explanatory  act  of 
April  26, 1855),  the  amount  recoverable  is  limited  to  the  pecun- 
iary loss  suffered  by  the  plaintiff,  (3)  and  that  in  no  possible 
instance  may  both  classes  of  damages  be  recovered.  Yet  in 
McCo^erty  v.  Penna,  R.  Co.,  44  Atl.  (Pa.)  435,  the  trial  judge 


Digitized  by 


Google 


44  PROGRESS  OF  THE  LAW. 

SURVIVAL  OF  ACTIONS  (Continued). 

instructed  the  jury  that  the  mother  of  the  deceased  (who  was 
continuing,  as  administrator,  an  action  commenced  by  the 
deceased  in  his  lifetime^  could  recover  for  her  pecuniary  loss. 
As  a  matter  of  course,  judgment  for  the  plaintiff  was  reversed. 


WILLS. 

Testator  by  his  will  directed  the  residuary  legatee  to  pay  to 

each  of  testator's  three  daughters  II150  in  case  she  married 

G^^f^^a^tun  within  eight  years,  or  II500  if  she  remained  un- 

umitetkMi,  married  at  the  expiration  of  that  time.     Then 

Time  of     followed  the  clause,  "  It  is  my  will  that  if  either  of 

OpuAUon   jjjy  daughters  should  decease,  leaving  no  heirs,  that 

their  legacy  above  named  should  be  divided  among  such  of 

them  as  should  survive.''    It  having  been  agreed  that  the 

word  "  heirs  "  should  be  construed  as  "  children,"  the  Supreme 

Court  of  Vermont  held  that  it  was  the  evident  intention  of  the 

testator    that    the  conditional    limitation    to  the  surviving 

daughters  was  to  take  effect  only  upon  the  death  of  one  of 

them  within  the  eight  years,  and  that  there  was  no  foundation 

for  the  contention  that  a  life  estate  was  created  in  the  II500 

with  remainder  over  upon  the  holder  dying  childless :  Andrews 

v.  Sargent,  44  Atl.  341. 
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Damages;  Breach  of  Contract;  Mentai,  Suffering. 
McBride  v.  Telephone  Co.,  96  Fed.  81  (1899).  The  complaint 
is  this  action  for  damages  stated  that  while  the  complainant 
was  away  from  home  his  daughter  fell  ill  and  the  family  were 
in  need  of  a  remittance  of  money.  His  son,  acting  as  his 
agent,  thereupon  sent  him  a  telephone  message,  stating  the 
&cts,  and  asking  him  to  return  as  soon  as  possible.  The  mes- 
sage was  never  transmitted,  and  in  consequence,  the  complaint 
fioither  alleged,  the  plaintiff  remained  ignorant  of  his  child's 
illness  until  after  her  death.  Because  of  his  apparent  neglect 
his  wife  and  children  became  estranged,  his  home  was  broken 
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Up  and  he  suffered  great  mental  anguish  and  distress.  There 
was  a  demurrer  to  the  complaint,  which,  by  agreement,  was 
argued  and  submitted  for  the  purpose  of  testing  the  question  of 
the  proper  measure  of  damages. 

The  rule  laid  down  in  Madley  v.  Baxendak^  9  Bxch.  354 
(1854),  the  leading  case  on  this  subject,  for  the  measure  of 
damages  in  actions  on  contract  is  as  follows:  *'The  damages 
which  one  party  to  a  contract  ought  to  recover  for  breach  of  it 
by  the  other  are  such  as  either  arise  naturally  from  the  breach 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  parties,  when  making  the  contract,  as 
the  probable  result  of  the  breach.  Any  other  claims  for  dam- 
ages are  regarded  as  too  remote.  And  the  same  rule  applies, 
mutatis  mutandis^  to  actions  sounding  in  tort."  Anson,  in  his 
valuable  work  on  contracts,  *309,  fully  agrees  with  this  view. 

Hanford,  the  District  Jud^e  in  the  case  under  discussion, 
although  he  cites  no  authorities  in  his  opinion,  seems  to  follow 
Hadley  v.  Baxendale  when  he  says:  **  The  failure  to  transmit 
the  message  is  not  the  direct  or  the  proximate  cause  of  the  dis- 
ruption of  the  plaintiff's  family."  Nor  was  it  the  direct  or  the 
proximate  cause  of  the  daughter's  death,  as  in  Telegraph  Co, 
V.  Stephens^  2  Tex.  Civ.  App.  429,  21  S.  W.  148  (1893),  where 
a  physician  was  summoned  by  telegraph  and  his  arrival  delayed 
until  the  child  died.  It  was  shown  at  the  trial,  or  at  least  inti- 
mated strongly,  that  had  the  physician  received  the  message, 
and  so  arrived  in  time,  the  child  would  have  been  saved.  In 
that  case  damages  were  even  allowed  **  for  the  superadded  pain 
and  anguish  caused  to  the  parents  by  seeing  llieir  child  die 
without  relief," 

Judge  Hanford  then  went  on  to  say  that  even  if  the  plaintiff's 
trouble  was  the  direct  and  proximate  result  of  the  defendant's 
negligence,,  yet  the  plaintiff  could  not  recover,  for  such  could 
not  be  the  natural  result  of  a  breach  of  the  contract  within  the 
contemplation  of  the  parties.  He  thus  again  impliedly  followed 
Hadley  v.  Baxendale. 

The  rule  seems  to  be  well  settled  that  damages  for  ''  nervous 
or  mental  shock"  are  too  remote.  See  Weob's  Pollock  on 
Torts,  page  54,  and  the  cases  there  cited.  In  a  few  of  the  States, 
notably  North  Carolina,  Tennessee,  Texas  and  Indiana,  the 
courts  have  essayed  to  compensate  in  money  the  grief  or  regret 
of  the  addressee  of  a  telegraphic  message  negligently  delivered 
too  late  to  permit  to  attend  on  the  bedside  of  the  ill  or  the  obse- 
quies of  the  dead,  although  he  has  sufiered  no  pecuniary  loss 
or  bodily  injury.  See  Young  v.  TeL  Co.  107  N.  C.  370  (1890), 
II  S.  E.  1044;  Wadsworth  v.  W,  U.  Tel.  Co.,  86  Tenn.  695 
(1888);  Chapman  v.  W.  U.  Tel.  Co.,  13  S.  W.  880  (1890),  and 
Reese  V.  W.  U.  Tel.  Co.,  123  Ind.  294  (1889).  So  Relley.  Tel. 
Co.,  55  Tex.  308  (1881),  is  tiie  first  and  leading  case  on  this 
side;  it  has  been  followed,  with  slight  modifications,  in  all  the 
later  Texas  cases.  The  contrary  is  certainly  the  sounder  doc- 
trine.    In  Chapman  v.  W.  U.  Tel.  Co.,  88  Ga.  763,  15  S.  W. 
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901  (1892),  and  75?/.  Co.  v.  Rogers,  68  Miss.  748,  9  So.  823 
(1891),  the  authorities  on  both  sides  of  the  question  are 
reviewed  and  the  right  of  recovery  denied.  Judge  Thompson 
has  an  able  article  on  this  subject  in  33  Cent.  I^w  Jour.  5 
(1891).  The  notes  to  Rwy.  Co.  v.  CauyUU,  11  C.  C.  A.  571 
(1894);  ^^^-  (^^'  V.  Coggin,  15  C.  C.  A.  250  (1895),  and  Tel.  Co. 
V.  Morris,  28  C.  C.  A.  62  (1897),  contain  much  that  is  of  value 
on  this  important  subject. 

We  have  no  doubt  of  the  correctness  of  Judge  Hanford's 
decision.  The  rules  that  apply  to  telegraph  companies  would 
certainly  apply  to  telephone  companies,  but  we  would  have 
enjoyed  the  learned  judge's  opinion  more  had  he  cited  a  few,  at 
least,  of  the  many  valuable  authorities  on  this  point. 

To  some  this  case  may  seem  hard,  but  *'hard  cases  make 
bad  law.''  In  this  connection  we  can  do  no  better  than  refer 
to  Judge  Hanford's  words:  "If  he  (the  plaintiff)  is  a  kind 
and  dutiful  &ther  and  husband,  the  refusal  on  the  part  of  his 
wife  and  children  to  accept  a  reasonable  explanation  of  his 
apparent  neglect  proves  conclusively  such  perversity  and 
unlovely  dispositions  in  them  that  the  distress  and  humiliation 
and  loss  which  the  plaintiff  alleges  he  has  suffered  must  be 
attributed  to  their  unreasonable  behavior,  rather  than  to  the 
defendant's  breach  of  his  contract." 


Injunction;  Enforcement  of  an  Agreement  not  to 
Bngage  in  Business. — ^The  case  of  Cook  et  al.  v.  Brisehois, 
Rapports  Judidares  de  Quebec,  vol.  xvi,  page  46  (decided  in 
May  last),  sheds  new  light  uponithe  powers  of  a  court  of  equity 
to  ^orce  a  negative  covenant.  Cook  et  al.  filed  a  bill  in  equity 
to  have  the  defi^dant,  Brisebois,  enjoined  from  continuing^  in 
the  business  of  tallow-rendering  in  the  city  of  Montreal.  Brise- 
bois sold  his  tallow-rendering  establishment  in  Montreal  to  the 
complainants.  In  the  agreement  of  sale  there  was  the  follow- 
ing condition:  ''It  is  also  understood  and  agreed  that  Mr. 
Brisebois  will  do  all  he  can  to  turn  over  his  trade  to  Hughs, 
Cook  &  Co.,  and  engages  himself  not  to  enter  the  business 

r'  1  at  any  time  or  help  any  one  toward  doing  so."  Soon 
,  the  defendant  was  actively  engaged  in  the  formation  of 
another  company;  he  solicited  orders  and  was  well  known  in 
his  connection  with  it.  But  he  never  held  any  interest  in  the 
company,  being  employed  by  it  at  a  weekly  salary.  The  court 
granted  the  injunction,  restraining  the  defendant  from  carrying 
on  or  being  engaged  in  the  btisiness  within  the  district  of 
Montreal. 

Looking  at  the  terms  of  the  contract,  it  appears  to  be  an 
agreement  in  restraint  of  trade  unlimited  as  to  space  or  time. 
Such  a  contract  is  void,  under  the  most  extreme  cases.  No 
case  has  gone  further  than  Nordenfeldt  v.  Maxim,  L.  R.  Ap.  Cas. 
535  (1S94),  and  in  that  esse  the  time  was  limited  to  twenty-five 
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years.  But  in  those  cases,  there  has  been  a  reason  which  does 
not  extend  to  the  present.  In  all  of  them,  the  court  has  decided 
that  the  restraint  thus  sought  to  be  imposed  was  necessary  and 
reasonable  for  the  protection  of  the  purchaser  in  the  enjoyment 
of  the  article  purchased.  Underwood  v.  Barker,  L.  R.,  i  Ch. 
D.  301  (1899);  Robinson  v.  Heuer^  L.  R.  2  Ch.  D.  456  (1S98). 
Of  course,  if  the  court  has  the  right  to  limit  the  application 
of  the  agreement  to  the  district  of  Montreal,  their  restraint 
does  not  violate  this  rule  of  English  law.  But  we  have  been 
able  to  find  no  English  case  whidi  allows  the  court  to  limit  the 
scope  of  the  contract,  as  to  space  land  time,  according  to  any 
presumed  intent  of  the  parties.  It  is  true  that  the  English 
and  American  courts  have  held  that  a  contract  which  is  sever- 
able— if  a  part  of  it  be  a  reasonable  restraint — can  be  enforced 
to  that  extent  If  this  contract  had  been  not  to  carry  on  the 
business  in  the  district  of  Montreal  or  elsewhere,  the  decree 

S -anting  the  injunction,  would  have  been  unexceptionable: 
'nderwood  v.  Barker^  (supra);  Trenton  Potteries  Co.^  v.  Olu 
phant  (N.  J.)  39  Atl.  Rep.  923  (1898).  In  the  first  case,  just 
mentioned,  Lord  Justice  Lindley  said:  ''An  agreement  in 
restraint  of  trade,  which  is  wider  than  is  reasonably  necessary 
for  the  protection  of  the  person  seeking  to  enforce  it,  is  invalid 
so  far  as  it  is  wider  than  is  so  necessary,  and  this  may  invali- 
date the  whole  restraint  sought  to  be  imposed,  if  the  clause 
imposing  it  is  so  firamed  as  not  to  be  severable."  It  would  be 
impossible  for  the  court  to  justify  its  decree  upon  the  ground 
that  this  contract  is  divisible,  nor  does  it  attempt  to  do  so. 

The  strongest  argument  in  favor  of  the  decree  is  to  be 
found  in  the  case  of  Avery  v.  Langford,  Kay  663  (1854).  ^^^ 
court,  in  the  case  under  di^ssion,  says  that  they  are  warranted, 
xvgon  the  authority  of  Avery  v.  Langford,  in  limiting  the 
injunction  according  to  the  nature  of  the  business.  But  in  that 
case  the  resbaint  as  to  space  and  time  was  admitted  to  be 
reasonable,  and  the  only  thing  the  court  did  allow  the  charac- 
ter of  the  business  to  affect  was  the  meaning  of  the  ambiguous 
expression  "not  to  set  up  a  trading  establishment."  It  was 
the  same  kind  of  a  question  that  came  before  the  court  in  Ptrls 
V.  Saalfeld,  L.  R.  2  Ch.  D.  149  (1892),  when  the  court  en- 
dorsed the  doctrine  laid  down  in  Avery  v.  Langford. 

Opposed  to  the  decree  in  Cook  et  al  v.  Brisebois  is  the 
authority  of  Ward  v.  Byrnes,  (5  M.  and  W.  547,  1839),  which 
was  taken  notice  of  and  distinguished  in  Underwoods,  Barker. 
There  an  agreement  by  the  defendant  not  to  engage  in  the  coal 
business  for  nine  months  after  the  termination  of  his  service 
with  the  complainants  was  held  void  as  imposing  a  restraint 
beyond  what  was  reasonable— being  unlimited  as  to  space. 
This  case  and  the  present  one  are  flatiy  upon  the  same  ground. 
There  is  an  American  case,  decided  in  the  Circuit  Court  of  the 
United  States,  which  more  nearly  supports  the  case  in  issue 
than  any  English  authority:  Hitchcock  v.  Anthony,  83  Fed. 
R.  779  (1897).  There  an  agreement  not  to  sell  fish  or  **  do  any- 
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thing  that  will  conflict  with  said  coal  or  fish  business  of  the 
said  Anthony,"  was  held  valid,  and  limited  in  its  application 
to  the  area  covered  by  the  plaintiff's  business.  There  are, 
however,  marked  points  of  distinction  between  the  two  cases. 
In  the  light  of  this  last  case,  the  decision  of  the  Circuit 
Court  in  a  case  like  the  present  might  be  in  &vor  of  an  injunc- 
tion. As  for  the  Bnglish  courts — while  they  have  been  steadily 
breaking  away  from  many  points  of  the  common  law  doctrine 
— in  the  light  of  the  words  of  Lord  Justice  Lindley,  and  the 
unreversed  case  of  Ward  v.  Byrnes,  we  think  they  would  have 
refused  to  grant  the  injunction  in  this  case. 


Dowbr:  Bpfbct  op  Rb-marriagb  on  Widow's  Right.— 
The  case  of  Brown's  appeal,  44  Atl.  Rep.  22,  (1899),  is  &n 
interesting  r6sum6  of  the  effect  of  divorce  on  a  widow's  right 
of  dower.  The  appellant  claimed  dower  in  her  deceased  hus- 
band's estate  under  the  following  facts:  Lucius  D.  Brown  had 
been  divorced  from  the  appellant  (she  being  the  innocent  party) 
and  both  subsequently  married.  The  second  wife  of  the 
decedent  was  still  living  and  also  the  second  husband  of  the 
appellant.  When  the  decree  of  divorce  was  granted  the  appel- 
lant had  not  received  any  provision  by  way  of  jointure,  had 
entered  into  no  agreement  with  the  decedent  in  respect  of  her 
property  rights,  received  no  alimony,  nor  had  she  in  any  way 
forfeited  her  right  of  dower  if  such  right  exists  under  such 
circumstances.  The  property  in  which  the  appellant  claimed 
dower  was  acquired  subsequent  to  the  decedent's  second  mar- 
riage. Judge  Hamersley,  in  delivering  the  opinion  of  the 
court,  reviews  the  law  of  marriage,  divorce,  land,  descent  and 
distribution  as  it  existed  in  Connecticut  from  the  settlement  of 
the  State  down  to  the  present  time;  but  the  decision,  however, 
rests  upon  a  recent  statute  which  provides  that  '*  where  a  wife 
is  absent  from  a  husband  with  his  consent,  or  through  his  mere 
default,  ...  in  case  of  divorce,  where  she  is  me  innocent 
party,  if  no  provision  has  been  made  for  her,  after  the  death  of 
the  husband,  she  shall  be  entitled  to  have  dower  in  his  lands." 
"But,"  the  court  said,  "It  is  certain  that  a  woman  divorced 
is  admitted  to  dower  only  because  she  represents,  and  no  other 
is,  the  wife  living  with  her  husband,  or  separated  through  his 
feult.  In  this  case  the  much-married  man  has  left  a  widow, 
and,  under  the  statute  she,  and  no  other,  is  entitled  to  dower." 

This  case  is  unique  and  raises  some  nice  questions  for  dis- 
cussion. The  general  rule  in  this  country  is  that  where  there 
is  a  divorce  a  vinculo  matrimonii  the  dower  right  of  the 
divorced  woman  is  barred  absolutely  whether  she  oe  innocent 
or  not,  or  whether  the  husband  has  re-married  or  not.  When 
the  divorce  is  a  mensa  et  ihoro  the  majority  of  courts  hold  that 
the  right  to  dower  is  not  barred. 
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In  the  case  tinder  discussion  the  court  cited  the  case  of 
SHlson  V.  SHlsan^  46  Conn.  15,  (1878),  where  it  was  held  that  a 
divorced  wife  has  dower  right  in  her  husband's  estate  provided 
he  has  not  re-married,  since  she  is  then  his  widow  although 
living  apart  from  him  through  his  fault.  Her  right  of  dower, 
the  court  said,  '*  is  precisely  the  same  as  that  of  a  woman  liv- 
ing with  her  husband  at  the  time  of  his  death." 

There  seems  to  be  no  question  but  that  a  wife's  dower  right 
is  barred  when  she  is  in  fault  and  a  divorce  '* a  vinculo''  is 
granted.  Also  her  right  may  be  barred  by  her  adultery  and 
elopement  but  under  some  statutes  elopement  is  necessary  in 
order  to  bar  her  right.  In  Cogswell  v.  Tibbetts^  3  N.  H.  41 
(1824),  it  was  said:  **  It  is  very  clear  under  this  statute  there 
could  be  no  forfeiture  without  what  is  denominated  an  dopement. 
And  to  constitute  an  elopement,  the  wife  must  not  only  leave 
the  husband,  but  go  beyond  his  actual  control.  For  if  she 
abandon  the  husband,  and  goes  and  lives  in  adultery,  in  a 
house  belonging  to  him,  it  is  said  not  to  be  an  elopement." 

In  Thayer  v.  Thayer^  14  Vt  107  (1842),  the  court  said, 
**  That  the  widow  is  barred  of  any  claim,  by  reason  of  her  hav- 
ing left  her  husband  before  his  death,  cannot  be  sustained. 
The  evidence  tends  to  show  that  the  separation  was,  in  the  end, 
by  the  mutual  consent  of  husband  and  wife.  Be  this  as  it  may, 
there  is  nothing  in  the  evidence  that  can  bar  the  widow's  right 
of  dower,  or  her  right  to  a  distributory  share.  Though  the 
wife  might  have  been  indiscreet,  and  have  left  the  husband 
without  a  justifiable  cause,  still  this  would  not  work  a  forfeiture 
of  her  rights." 

There  seems  to  be  a  conflict  in  the  decisions  with  regard  to 
whether  the  husband  re-marry  or  not  Some  courts  hold  that 
a  wife,  though  divorced,  is  still  the  wife  for  the  puipose  of 
receiving  dower  as  long  as  he  has  taken  no  other  wife  to  fill 
her  place.  This,  we  think,  is  a  distinction  whidh  ought  not 
to  be  made.  If  the  husband  is  in  fault,  the  court  should  at  the 
time  of  the  granting  of  the  decree  of  divorce  make  him  provide 
for  his  injured  wife  and  not  allow  her  to  wait  until  after  his 
decease  to  put  in  a  claim  for  dower,  when  it  will,  necessarily, 
be  much  more  difficult  to  ascertain  who  was  really  in  fault. 
Such  a  doctrine,  if  adopted,  would  render  the  interpretation  oif 
statutes  on  the  subject  of  dower  uniform  and  put  an  end  to 
useless  suits.  With  regard  to  any  property  which  Ae  husband 
may  acquire  afler  the  divorce,  she  can  have  no  claim  to  and 
cotdd  not,  reasonably,  expect  to  get  dower.  When  the  divorce 
was  granted  it  was  at  her  request,  she  then  received  alimony 
in  lieu  of  dower,  and  should  rest  content  with  a  reasonable 
settlement  out  of  the  then  estate  of  her  husband.  In  AfilHmore 
V.  MUHmore,  40  Pa.  151  (1861),  it  was  held  that  where  a 
divorce  **a  vinculo'*  had  been  panted  at  the  request  of  the 
wife,  although  the  granting  was  irregular,  she  was,  neverthe- 
less, estopped  from  claiming  dower  by  setting  up  the  irregu- 
larity. 
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Where  the  deduce  of  divorce  is  merely  ** a  mensa  et  thoro** 
the  wife's  right  to  dower  is  not  barred  even  though  the  divorce 
was  granted  at  her  request.  In  Amer.  Legion  of  Honor  v. 
Smithy  45  N.  J,  Eq.  466  (1889),  the  court  said,  "The  decree 
of  divorce  a  mensa  et  thoro  did  not  dissolve  their  marriage  bond. 
Though  separated  by  the  decree  from  his  bed  and  board, 
Hannah  still  remained  the  wife  of  Henry  Smith,  and  retained 
all  the  property  rights  incident  to  that  relation  to  him,  and  on 
his  death  i^e  became  his  widow*  and  as  such  succeeded  to  all 
the  rights  in  his  property  which  the  law  gives  a  widow  in  the 
property  of  her  husband  on  his  death.  The  only  effect  of  such 
divorce,  where  common  law  prevails,  is  to  compel  them  to  live 
apart,  and  to  deprive  the  husband  of  his  control  over  his  wife." 

In  conclusion  it  may  be  said  that,  generally,  where  a  divorce 
a  vinculo  matrimonii  has  been  granted,  the  wife  loses  all  jnrop 
erty  rights  in  the  estate  of  her  husband;  if  the  divorce  is  only 
from  bed  and  board  the  property  rights  are  not  affected.  This 
seems  the  most  rational  rule  and  die  one  calculated  to  avoid 
useless  litigation. 


Crimikai:*  Law  :  Rbvkksai^  op  Sbntbncb  ;  Double  Jbop- 
ASDT. — In  the  case  of  Commonwealth  v.  Murphy ^  54  N.  E.  860, 
(1899),  the  defendant  appealed  to  the  Supreme  Court  of  Mas- 
sachusetts from  a  sentence  passed  on  him  by  the  Superior  Court 
of  that  State,  claiming  that  he  was  by  it  placed  a  second  time 
in  "jeopardy  of  Ufe  and  limb."  His  contention  was  based  on 
the  following  state  of  facts:  The  crime  of  which  he  was  con- 
victed was  made  statutory  by  an  Act  subsequent  in  time  to  the 
commission  of  the  crime  itself.  He  was  indicted,  found  guilty 
and  sentenced  in  accordance  with  the  provisions  of  the  Act. 
It  was  subsequently  held  that  the  statute  under  which  he  was 
sentenced  was  unconstitutional  so  far  as  it  related  to  past 
offences.  On  an  appeal  brought  by  the  prisoner  his  sentence 
was  reversed,  and  he  was  remanded  to  the  Superior  Court  for 
sentence  according  to  the  law  as  it  was  when  the  offence  was 
committed.  He,  meanwhile,  served  two  and  one-half  years  of 
his  original  sentence,  and  this  time,  together  with  the  period 
of  the  second  sentence,  amounted  a  greater  time  than  that  of 
his  first  sentence. 

He  appealed  from  the  second  sentence,  contending  that  by  it 
he  was  placed  twice  in  jeopardy,  and  4eprived  of  his  constitu- 
tional rights.  The  Supreme  Court  of  Massachusetts,  however, 
held  that,  since  he  was  not  to  be  placed  on  trial  a  second  time, 
he  would  not  be  put  twice  in  jeopardy,  and  that,  ''  though  the 
efiect  of  the  re-sentence  will  be  to  compel  the  defendant  to  suf- 
fer solitary  confinement  twice,  and  will  result  in  his  actual  con- 
finement for  a  longer  period  than  the  term  for  which  he  was 
originally  sentenced,  we  do  not  see  ...  .  that  the  last  sen- 
tence is  rendered  invalid  thereby." 

Blackstone  says  it  is  a   ''  universal  maxim    of  the  corn- 
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mon  law  of  England  that  no  man  is  to  be  brought  into  jeopardy 
of  his  life  more  than  once  for  the  same  offence,"  (Bl.  Com.  IV, 
335),  and  this  extends  to  all  offences,  capital  or  otherwise, 
l^e  principles  of  law  reached  in  the  various  jurisdictions  from 
this  maxim  as  a  basis  are  very  nearly  in  accord.  When  a  per- 
son has  been,  in  due  form  of  law,  tried  upon  a  good  and  suffi- 
cient indictment,  and  convicted  or  acquitted,  that,  conviction  or 
acquittal  may  be  pleaded  in  bar  to  a  subsequentprosecution, 
within  the  same  jurisdiction,  for  the  same  offence:  May. 
Crim.  I^w,  117.  And  even  if  the  indictment  be  insufficient 
and  the  proceedings  be  irregular,  so  that  a  judgment  thereon 
might  be  set  aside  upon  proper  process,  yet  if  the  sentence 
thereunder  has  been  acquiesced  in  by  and  executed  upon  the 
convict,  such  illegal  and  voidable  judgment  constitutes  a  good 
plea  in  bar.     Cam.  v.  Laud^  3  Met  328  (1841).    But  where  the 

Erisoner  himself  seeks  to  have  the  sentence  reversed,  as  where 
e  is  convicted  by  a  misdirection  of  the  judge  on  point  of  law, 
or  by  misconduct  on  the  part  of  the  jury,  in  such  case  if  he  has 
the  verdict  set  aside,  he  may  again  be  sent  to  the  bar.  Reg.  v. 
Deane,  5  Cox,  C.  C.  501  (1851);  Com.  v.  Green^  17  Mass.  515 
(1822). 

So  in  the  case  in  point,  the  prisoner  himself  sought  to  have 
the  original  sentence  reversed,  and  could  therefore  be  lawfully 
re-sentenced. 

In  New  York  the  case  of  McKee  v.  The  People,  32  N.  Y.  245 
(1865),  held  that  a  person  is  said  to  be  put  in  jeopardy  only 
when  he  is  tried  a  second  time  upon  a  criminal  accusation,  but 
that  the  term  has  no  relation  to  the  reversal  of  the  erroneous 
judgment  and  pronouncing  a  legal  one,  pursuant  to  a  legal 
conviction.  In  England,  Reg.  v.  Druryy  3  Car  &  K.  193 
(1849),  holds  that  a  judgment  and  sentence  reversed  are  the 
same  as  if  there  had  been  no  judgment  and  sentence,  and  this 
must  be  so  even  if  the  prisoner  has  served  part  of  the  sentence. 
See,  also.  Rex  v.  Bourtie,  7  Adol.  &  E.  58  (1837);  Rex.  v.  EUis, 
5  Bam.  &  C.  395  (1826). 

The  Pennsylvania  courts,  and  the  majority  of  the  tribunals 
in  the  United  States,  hold  with  Reg.  v.  Drury  that  it  would  be 
shocking  to  both  ''justice  and  common  sense  that  individuals, 
who  object  only  that  they  have  been  regularly  found  guilty  of 
an  offence  on  a  lawful  trial,  but  that  there  has  been  a  mistake 
in  the  judgment  pronounced,  which  judgment  has  on  that 
ground  been  reversed,  and  can  never  be  carried  into  effect, 
should  therefore  remain  exempt  from  all  punishment.'' 


'&c. 


Each  of  the  Judges  of  the  Orphans*  Court  of  the  County  of 
Philadelphia  has  a  task  like  that  of  Sisyphus,  who  rolled  the 
stone  to  the  top  of  the  hill  only  to  find  that  it  always  returned 
to  the  bottom.    Each  first  Monday  of  the  month  in  term  time 
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finds  the  audit  list,  with  its  btdk  of  accounts,  just  as  insistent 
as  was  its  like  four  weeks  before.  In  addition  to  this  "endless 
chain"  there  are  the  demands  of  the  motion  and  argument 
lists.  It  is  strange  that  one  who  is  so  occupied  can  find  time 
or  take  pleasure  in  legal  study  not  immediately  ^^ pro  re  naia^* 
in  the  actual  business  of  the  Court.  It  is,  however,  to  the 
learnings  and  kindness  of  a  member  of  that  bench,  whose  schol- 
arship never  grows  weary,  that  the  writer  is  indebted  for  some 
instances  of  the  use  of  the  above  abbreviation.  Inai)t  and 
unmeaning  as  it  may  seem,  when  the  supposed  precision  of 
legal  expression  is  considered,  it  is  woven  into  the  text  of  a 
great  writer  and  into  the  most  fiEmiiliar  forms  of  pleading. 

Notably  and  delidously  quaint  is  this  from  Coke  on  TJl- 
tleton: 

"Op  Feb  Simple.'* 

17  b  "  '  In  such  manuaU  occupaHan,  &c.*  There  is  nothing 
**  in  our  author  but  is  worthy  of  observation.  Here  is  the 
"  first  (&c.)  and  there  is  no  (&c.)  in  all  his  three  bookes  (there 
••  being  as  you  shall  perceive  very  many),  but  it  is  for  two  pur- 
"  poses.  First,  it  doth  imply  some  other  necessary  matter. 
"  Secondly,  that  the  student  may,  together  with  that  which 
"  our  author  has  said,  inquire  what  authorities  there  be  in  law 
"  that  wiU  treat  of  that  matter,  which  will  work  three  notable 
"  effects;  first,  it  will  make  him  understand  our  author  the 
"  better:  secondly,  it  will  exceedingly  adde  to  the  reader's 
"  invention:  and  lastly,  it  will  fasten  the  matter  more  surely  in 
*•  his  memory;  for  which  purpose  I  have  for  his  ease  in  the 
"  beginning  set  downe,  in  these  Institutes,  the  effect  of  some 
"  of  the  principal  authorities  in  law,  as  I  conceive  them  con* 
*•  ceming  the  same." 

Again: 

140  b  *•  *  Because  of  his  younger  age^  may  least  of  all  his  breth- 
"  em  helpe  himself e^  &c^  Here  by  (&c.)  are  implyed  those 
"  causes  wherefore  a  youth  is  lesse  able  to  ayd  himselfe,  &c. 
"  which  the  poet  briefly  and  pithily  expresseth  thus : 

"  Imberbis  juvenis,  tandem  custode  remoto, 
"  Gaudet  equis,  canibusque,  et  aprid  gramine  campi, 
"  Cereus  in  vitium  flecti,  monitoribus  asper, 
*'  Utilium  tardus  provisor  prodigus  aeris, 
*'  Sublimis,  cupidusque,  et  amata  relinquere  pemix. 

"  And  againe,  no  living  creature  more  infirme  than  man: 

"  Nil  homine  infirmum  tellus  animalia  nutrit 
**  Inter  cuncta  magis. — " 

How  many  practitioners  in  drawing  petitions  have  inquired 
the  meaning  of  the  **  &c."  in  the  oft-written  conclurion*^  And 
your  petitioner  will  ever  pray,  &c."?    Doubtiess  every  one  has 
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deemed  it  an  invocation  of  blessing  on  the  Court,  but  it  is  inter- 
esting to  note  some  examples  of  the  ancient  phraseology.  The 
abbreviation,  however,  has  been  employed  for  many  years — ^for 
centuries  indeed. 

In  ''Cursus  Cancellariae,"  or  the  Course  of  Proceedings  in 
the  High  Court  of  Chancery,  London  17 15,  the  modem  form 
is  given  v.  p.  69,  330,  331,  **And  your  petitioner  shall  ever 
pray,  &c." 

In  the  preface  to  "  Aeta  Cancellariae,"  or  Selections  from 
the  Records  of  the  Court  of  Chancery,  London,  1847,  the 
author,  Cecil  Munro,  one  of  the  Registrars  of  the  Court,  states 
that  the  papers  contained  in  the  volume  '*  have  been  extracted, 
with  one  exception,  from  documents  remaining  as  of  record  in 
the  Report  office  of  the  Court  of  Chancery;  where  they  have 
lain  probably  untouched  for  considerably  more  than  two  cen- 
turies." A  petition  of  Sir  William  Wogan,  Knight,  in  Barlow 
vs.  Wogan  (M.  T.  161 1)  is  given  on  p.  156,  praying  the  Lord 
Chancellor  to  grant  the  petitioner  *'ease  of  this,  his  punish- 
ment." It  ends  with  the  familiar  ''and  he  shall  daily  pray> 
&c.**  and  there  are  like  instances  of  the  use  of  this  form. 
There  are,  however,  several  cases  of  the  extended  form  of  this 
prayer.  Thus  on  p.  267  (1619)  "  And  your  petitioner  as  in  duty 
bound  shall  daily  pray  for  your  Lordship's  long  life."  On 
p.  294  (1620)  "Shall  ever  pray  for  your  Honor."  On  p.  270 
(1619)  ..."  for  which  your  petitioner  will  ever  pray  for 
your  Lordships  endless  happiness." 

An  amazing  compilation  is  to  be  found  in  "  Calendars  in 
Chancery  of  Queen  Elizabeth,"  printed  by  order  of  the  record 
commissioners.  Prefixed  to  the  calendar  is  a  selection  of  bills 
and  petitions  of  dates  anterior  to  Queen  Elizabeth's  reig^.  In 
the  appendix  to  that  "excellent  little  book,"  "Haynes  Out- 
lines of  Equity  "  (288)  there  is  a  bill,  taken  from  the  Calendars 
in  Chancery,  which  shows  in  fiill  what  the  subsequent  "  &c." 
meant;  t.  e.,  in  substance,  for  the  prayers  of  benison  at  the  end 
of  ancient  petitions  in  equity  varied  in  phrase.  These  words 
appear,  inter  alia,  **  And  she  shall  pray  God  for  yo^  " — Vol.  i, 
p.  Xli  (Reign  of  Henry  VI).  On  the  same  page  "  And  yo* 
said  pore  orato's  shall  ev  p'y  to  God  for  yo'  good  Lordship." 
— "  said  suppP  shall  according  to  his  bounden  duty,  daily  pray 
to  Almighty  God  for  y'  p'servacon  of  y'  h*"  health  long  to  con- 
tinue.' '     1595— W.  CXhv  (Reign  of  EUzabeth). 

Illustrations  might  be  multiplied,  e.  g.,  Thomas  vs.  Pierce, 
I  Chester  Co.  Rep.  403,  which  explains  the  expressions  "  when, 
&c.,"  and  "under  which,  &c.,"  in  the  ordinary  forms  oif 
avowry  and  cognizance  of  rent  in  arrear  in  actions  of  replevin, 
but  the  foregoing  are  sufficient  as  a  matter  of  interest. 

/.   W.  P. 
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John  Ski«dbn  and  His  Table-Talk.    By  Robert  Waters. 
New  York:  Baton  &  Mains,  1899. 

John  Sdden — the  famous  contemporary  of  Ben  Jonson  and 
Sir  Francis  Bacon — needs  no  introduction  to  our  readers;  but 
it  gives  us  great  pleasure  to  recommend  to  their  attention  this 
pleasing^  edition  of  his  famous  table-talk.  It  would  be  a  waste 
of  time  to  speak  of  the  wit,  the  charm  and  the  sound  wisdom 
of  those  &miliar  discourses  after  they  have  been  so  highly 

?K>ken  of  by  such  eminent  critics  as  Coleridge  and  Hallam. 
he  editor  has  heightened  their  interest  and  strengthened  the 
allusions  by  the  insertion  of  apt  notes.  The  work  also  contains 
an  account  of  famous  bygone  table-talks,  the  career  of  John 
Sdden,  and  a  chapter  tdling  of  the  origin  of  Sdden's  table-talk, 
and  its  popularity.  E.   W.  K. 


BiRDSEYE's  Abbott's  Clerks'  and  Conveyancers*  Assist- 
ant. By  C.  F.  BiRDSEYE.  New  York:  Baker,  Vorhis  & 
Co.,  1899. 

The  original  edition  of  this  work,  by  Austin  and  Benjamin 
V.  Abbott,  has  been  so  long  before  the  profession,  and  has 
always  been  so  favorably  regarded,  that  it  scarely  needs  any 
new  commendation  at  this  late  day.  In  preparing  the  present 
edition  Mr.  Birdseye  has  retained  as  many  of  the  old  forms  as 
axe  not  obsolete  and  has  added  new  ones,  which  almost  double 
the  size  and  consequently  the  value  of  the  book.  The  1,500 
forms  which  the  book  embraces  range  from  the  simpler  kinds 
of  contracts  to  the  most  intricate  corporate  agreements,  such  as 
Railroad  Leases,  Railroad  Mortgages,  Car  Trust  Agreements. 
The  index,  too,  is  an  exceedingly  comprehensive  one,  in  that 
it  covers  not  only  the  titles  to  the  forms,  but  their  more  impor- 
tant covenants  and  agreements  as  well.  No  lawyer  can  afford 
to  be  without  it.  O.  S. 


A  Treatise  on  the  Law  of  B1L13  of  Exchange,  Promis- 
sory Notes,  Bank  Notes  and  Cheques.  By  the  Right 
Honorable  Sir  John  Barnard  Byles.  Sixteenth  Edition. 
Edited  by  Maurice  Barnard  Byles  and  Walter  John  Barnard 
Byles.    London:  Sweet  &  Maxwell,  Limited,  1899. 

A  work  which  has  passed  through  sixteen  English  and  eight 
American  editions  in  seventy  years  needs  no  word  of  comment 
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Upon  its  established  usefulness  to  student  and  practitioner. 
Chief  Justice  Sharswood  has  well  said  in  the  prefaces  to  his 
American  editions:  **  This  treatise  has  won  its  way  so  entirely 
into  public  confidence  as  an  accurate  and  practical  compen- 
dium of  the  Law  of  Bills  of  Exchange  and  Promissory  Notes, 
as  evidenced  by  the  demand  constantly  recurring  for  new 
editions  both  in  England  and  this  country,  that  nothmg  further 
need  be  said  in  its  favor." 

In  his  preface  to  the  First  Edition  (1829)  the  author  expressed 
the  purpose  of  his  **  little  book  "  to  be  to  "  supply  a  want,  felt 
by  many,  of  a  plain  and  brief  summary  of  the  principal  practi- 
cal points  relating  to  bills  and  notes,  supported  by  a  reference 
to  the  leading  or  latest  authorities.*'  Subse<^uent  cases  and 
statutes  have  been  included  in  the  later  editions,  and  the 
authorities  on  the  subject  are  so  numerous  that  it  has  always 
been  the  difficulty  of  the  editors  to  avoid  destro3ring  the  sym- 
metery  and  usefulness  of  the  book  by  crowded  references. 
These  editions  have  each  been  successful,  and  Byles  on  Bills  is 
more  extensively  dted  than  any  other  work  on  that  subject, 
and  is  preeminently  the  leading  authority  on  Bills  and  Notes. 
The  crystallization  of  the  law  relating  to  the  vexed  topics  treated 
in  this  work  into  such  a  small  compass  has  excited  both  the 
wonder  and  admiration  of  the  profession  and  the  courts  in  this 
country  and  in  England. 

In  the  Sixteenth  London  Edition  is  still  preserved  that  same 
succinctness  of  text  and  judicious  selection  of  leading  points 
and  cases  so  remarkable  in  the  First  Edition.  The  arrange- 
ment, however,  of  the  latest  edition,  is  somewhat  changed. 
The  more  recent  editions  follow  the  chronological  order:  the 
first  ten  chapters  are  devoted  to  a  description  of  the  instru- 
ment, the  next  two  to  the  title  of  the  holder,  the  following  six 
to  his  duties,  and  the  remaining  seven  to  his  rights,  how  they 
may  be  lost  or  qualified,  or  enforced  by  action  or  proof  in  bank- 
ruptcy. The  American  Editions  (the  Eighth,  appearing  (1891) 
have  so  far  followed  the  older  arrangement*  It  is  to  be  hoped 
that  a  new  American  edition  will  soon  be  forthcoming,  in- 
cluding the  more  recent  statutes  and  cases. 

The  work  includes,  as  some  of  the  earlier  editions  have  done, 
an  appendix  containing  all  the  English  statutes  in  force  upon 
die  subject  of  Bills  and  Notes.  In  1882  there  came  into  force  the 
•'Act  to  Codify  the  Law  relating  to  Bills  of  Exchange,  Cheques 
and  Promissory  Notes  "  (45  and  46  Vict.  c.  61).  This  appears 
among  the  other  statutes.  This  Act  is  constantly  referred  to 
in  the  text  as  ''  The  Code/'  and  the  present  Sixteenth  Edition 
contains  an  Index  showing  the  ''Sections  of  Code,  where 
referred  to  in  Text," — of  the  greatest  value  to  the  English 
attorney. 

An  edition  so  carefully  prepared  will  serve  to  sustain  and 
strengthen  the  reputation  which  Byles  on  Bills  has  established 
as  a  standard  work,  and   we  commend  it  for  its   accuracy 
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and  ocmipendiousness  to  every  student  of  law,  and  as  a  work 
without  which  the  library  of  every  legal  and  business  man  is 
necessarily  incomplete.  /.  S.  AT. 


PRINCIPI3S  OF  PLBADmo.  By  Jambs  Gould,  LL.  D. 
Edited  by  Praneun  Piskb  Hbard.  Fifth  Edition.  New 
York:  Banks  &  Brothers,  1892. 

An  old  friend  is  none  the  less  welcome  because  he  wears  a 
new  dress,  and  we  are  well  pleased  to  see  that  Mr.  Justice 
Gould's  book  has  been  receiving  the  attention  it  so  richly 
merits.  It  has  been  so  long  before  the  public  and  is  so  wdl 
known  to  the  profession  that  we  shall  say  nothing  of  its  gen- 
eral features.  To  the  student  we  say  that  it  is  a  conscientious 
and  comprehensive  work,  than  whidi  few  can  be  found  better 
adapted  to  his  re<]^uirements. 

llie  present  edition  is  the  fifth  since  the  book  was  originally 
published  in  1832,  but  we  see  that  the  editor,  Mr.  Heard,  has 
been  both  wise  and  reverent  enough  to  preserve  the  text  intact, 
{dtadng  his  additional  comments  and  remarks  in  the  last  pages 
of  the  book.  It  speaks  well  for  the  original  value  of  the  work, 
that  after  the  lapse  of  such  a  period  of  time  so  little  addition 
was  necessary  to  modernize  it.  Mr.  Heard  has  given  us  only 
seventy  pages  of  addenda  in  a  book  of  nearly  six  hundred,  but 
apparently  they  are  amply  sufficient.  Mr.  Gould's  work  has 
now  received  what  alone  it  needed — ^the  attention  of  a  careful 
and  competent  man  in  bringing  it  up-to-date — and  there  is  no 
reason  why  it  should  not  now  be  as  valuable  to  the  law- 
students  of  the  present  generation  as  it  has  been  to  those  of 
the  past.  P.  M.  /?. 


ATkbatisb  on  Criminai,  P13ADING  AND  Practice.  By 
JosBPH  Henry  Bbalb,  Jr.,  Professor  of  Law  in  Harvard 
University.    Boston:  little.  Brown  &  Co.,  1899. 

In  this  work,  which  appears  in  the  Student's  Series,  Profes- 
sor Beale  has  made  a  contribution  to  legal  literature  valuable 
alike  to  the  practicing  lawyer  and  the  student,  and  has  demon- 
strated that  It  is  possible  in  the  compass  of  four  hundred  pages 
to  treat  fully  and  luminously  of  the  principles  of  an  important 
l^al  topic. 

The  work  is  divided  into  four  parts.  Part  I  deals  with  Mat- 
ters Before  Trial,  Part  II  with  the  Accusation,  Part  III  the 
Trial,  and  Part  IV  with  Matters  of  the  Trial,  Arrest  of  Judg- 
ment, Appeal,  Sentence,  etc. 

Heretofore  students  and  lawyers  have  been  obliged  to  make 
their  dioice  between  ''handbooks"  containing  mere  bald  and 
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unconnected  statements  of  well  known  principles,  which  did 
little  more  than  pnt  the  lawyer  ''  on  the  track  "  of  what  he  was 
seeking,  tihrough  the  medium  of  citations  in  the  foot-notes  and 
cumbersome  works  which,  however  usefcd  to  the  lawyer,  were 
impossible  to  the  young  student  engaged  in  covering  ^e  whole 
field  of  law.  Mr.  Beale  presents  die  via  media^  and  ofiers  to 
the  lawyer  a  work  which  contains  practically  all  that  is  of 
value  to  him  in  the  larger  works  on  the  subiect,  and  to  the 
student  a  text-book  which  is  a  marvel  of  lucidity. 

W.  E.  M. 


The  ExBcurrvB  Powbr  in  thb  United  States:  A  Study 
in  Constitutional  Law.  By  M.  Adoi«phe  de  Chambrxjn. 
Paris:  Thorin  &  Sons.     iScJis.    (Written  in  French). 

Among  the  many  books  which  deal  with  the  questions  aris- 
ing under  the  Constitution  of  the  United  States,  one  of  special 
interest  is  M.  de  Chambrun's  treatise  on  the  Executive  Power. 
As  the  author's  name  imports,  he  was  a  Frenchman  and  at- 
tached to  the  French  Embassy  as  its  legal  adviser.  Before 
writing  his  book  he  had  been  in  America  for  seven  years,  and 
had  Income  a  member  of  the  bar  in  Washington.  M.  de 
Chambrun  was,  therefore,  well  qualified  to  handle  the  subject 
on  which  he  has  written.  The  author's  purpose  in  penning  his 
book  is  thus  set  forth  by  his  son  in  his  preface  to  the  second 
edition:  *' My  father,  who  .  .  .  was  intimately  associated  with 
several  men  whose  parts  in  the  political  crisis  of  the  period  of 
Secession  had  been  considerable,  commenced  to  write  this  vol- 
ume about  1872,  when  the  third  Republic  was  being  estab- 
lished in  France.  A  correspondence  carried  on  with  M.  Thiers 
had  made  him  consider  the  utility  which  would  perhaps 
exist  in  explaining  to  the  French  public  the  theory  of  the 
American  executive  power,  at  a  time  when  the  presidential 
power,  such  as  it  was  among  us,  was  about  to  make  its  first 
appearance.  He  did  not  desire  the  French  constitution  to  im- 
itate exactly  that  of  the  American  Union — according  to  him 
certain  inherent  factors  in  the  political  and  social  conditions 
were  opposed  to  it — but  he  desired,  if  possible,  to  familiarize 
the  French  public  with  the  liberal  parliamentary  theories  of 
which  he  was  always  a  pronounced  partisan,  even  though  at 
that  time  family  traditions  made  him  still  hope  for  the  return 
for  our  ancient  hereditary  monarchy." 

It  is  of  course  impossible  here  to  give  even  the  briefest  syn- 
opsis of  M.  de  Chambrun's  book.  Suffice  it  to  say  that  he  has 
shown  himself  a  very  well  informed,  intelli^^ent  and  kindly 
critic  of  our  governmental  system.  It  is  a  pity  that  no  trans- 
lation is  available  for  readers  in  this  country,  as  his  work  is 
most  thoughtful  and  instructive  and  should  be  read  with  care 
not  only  by  lawyers,  public  men  and  students,  but  also  by  those 
who  have  our  national  welfare  at  heart.    The  book  is  iix  fi-om 
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tediotis,  though  of  course  some  elementary  matters  have  been 
introduced  to  make  it.  understood  by  a  foreign  audience.  Its 
style  is  plain  and  its  reasoning  easily  followed. 

In  view  of  the  present  position  of  our  country  the  following 
Quotation  wiU  furnish  food  for  thought  The  extract  is  made 
from  the  last  chapter  entitled  ''(Siuses  which  might  modify 
the  Constitution  of  the  United  States/'  and  is  as  follows:  ''  We 
have  seen  elsewhere  in  what  way  President  Washington  was 
made  the  faithful  interpreter  of  the  thought  of  the  members  of 
the  Constitutional  assembly  at  Philaddphia.  The  administra- 
tion which  he  organized  proposed  to  avoid,  as  much  as  possible, 
foreign  complications.  We  have  read  in  another  chapter  of  this 
book  how,  upon  retiring  fh>m  power,  Washington  in^ted  upon 
the  continuance  of  his  policy  of  neutrality.  It  is  because  his 
successors  have  not  deviated  from  it  tiiat  the  republic  has  been 
maintained.  An  active  and  energetic  foreign  policy  presumes 
in  effect  in  the  executive  power  which  directs  it,  both  perma- 
nence and  a  force  proportional  to  the  vigor  of  the  action.  At 
the  same  time  the  dances  formed  with  other  powers  have  only 
value,  as  far  as  they  are  supported  by  a  display  of  strenp^;  in 
other  words,  they  cannot  be  brought  about  without  armies  and 
navies  strongly  organized.  If  then  the  spirit  of  conquest  and 
the  lust  for  new  territorial  acquisitions  should  develop  itself  in 
the  United  States,  they  would  soon  bring  about  an  inevitable 
augmentation  in  the  powers  of  the  President  At  this  point 
let  us  glance  at  the  map  of  North  America;  we  see  that  the 
United  States  could  expand  themselves  eiUier  by  annexing 
Canada  or  by  making  a  conquest  of  Mexico,  or  finally  by  attach- 
ing to  the  Union  the  Greater  and  the  Lesser  Antilles.  The 
populations  of  Canada  are  almost  like  those  which  make  part 
of  the  republic;  almost  all  speak  the  English  language,  and  are 
accustomed  to  the  practice  of  a  free  government  Should  they 
become  part  of  the  Union  that  they  could  mould  themselves 
easily  to  its  institutions  is  certain.  But  it  would  certainly  not 
be  the  same  in  the  case  of  the  Mexicans  or  of  the  men  of  the 
so  greatly-diverse  races  which  are  established  in  the  Antilles. 
The  day  on  which  the  United  States  annex  these  countries  they 
will  be  obliged  to  govern  them;  they  must  provide  for  the  needs 
of  these  populations:  in  a  word,  establish  among  them  a  great 
public  service.  Then  they  themselves  will  enter  upon  an  en- 
tirely new  way;  the  national  government  will  take  up  a  pre- 
ponderating importance,  and  the  Executive  Power  will  be  led 
to  interfere  constantly  and  in  a  most  vigorous  manner  in  the 
a£Burs  of  the  annexed  territories.  The  day  on  which  its  attri- 
butes will  be  thus  extended,  the  American  Constitution  will 
have  submitted  to  such  a  transformation  that  it  will  no  longer 
be  what  we  see  it  now  (1873).  There  will  have  been  developed 
in  the  United  States  a  vexy  strong  government,  much  more  like 
that  which  Hamilton  wished  to  create  than  that  which  was 
evolved  fiom  the  deliberations  at  Philadelphia.  If  then  the 
sovereignty  of  the  people  should  cease  to  be  exercised  as  it  has 
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been  for  more  than  eighty  years,  and  if  the  organization  of  the 
States  should  lose  its  existing  vigor,  the  central  government, 
and  especially  the  Executive  Power,  would  be  proportionately 
augmented.  It  is  entirely  true,  also,  to  say  that  a  change  in 
the  foreign  policy  of  the  United  States  and  great  territorial  ex- 
pansion would  lead,  by  different  reasons,  to  an  analogous  trans- 
formation. In  a  word,  the  political  machine  of  the  United 
States  was  constructed  in  such  a  way  that  should  one  of  its  prin- 
cipal springs  change  it  would  break  down." 

E.  B.  S.,  Jr. 


PowBLi^'s  Principles  and  Practicb  of  thb  Law  of  Evi- 
DBNCB.  Edited  by  John  Cutler  and  Charles  P.  Cagney, 
Barristers-at-Law.    London:  Butterworth  &  Co.,  1898. 

The  seventh  edition  of  this  excellent  English  treatise  on 
Evidence  presents  an  admirable  example  of  the  work  of  its 
famous  editors.  While  they  hesitate  to  extend  unduly  the 
length  of  the  volume,  they  still  retain  the  greater  part  of  the 
principles  discussed  by  the  author  and  refrain  from  turning  the 
work  mto  a  mere  digest.  The  plan  adopted  by  them  resembles 
very  much  the  general  plan  of  the  Hornbooks  published  by 
the  West  Company,  namely,  a  general  rule  in  large  type  at  the 
head  of  each  chapter  and  division,  which  rule  is  discussed  at 
length  in  the  text.  Their  method  of  confining  the  foot-notes 
to  &e  citation  of  cases  only  is  welcome  to  one  who  reads  the 
book  through  and  who  does  not  use  it  as  a  digest  in  searching 
for  a  single  point. 

Turning  to  the  text,  we  find  that  the  author  adopts  Taylor's 
definition  of  Evidence  in  preference  to  the  illo^cal  and  clumsy 
one  of  Stephen,  and  he  makes  the  rather  curious  divisions  of 
the  subject  as  follows :  (i)  primary  and  secondary,  (2)  sufficient 
and  satisfactory,  (3)  direct  and  inferential,  (4)  original  and 
second-hand,  or  hearsay,  (5)  oral»  documentary  and  real. 
These  divisions  are  not  carried  out  with  any  great  degree  of 
regularity;  in  fact,  one  of  the  few  faults  of  the  work  is  the  lack 
of  some  definite  plan  of  arrangement,  such  as  is  adopted  by 
Stephen  in  his  Digest  of  the  Law  of  Evidence,  although  per- 
haps carried  to  an  extreme  by  him. 

In  the  second  chapter,  "The  Functions  of  the  Judge  and 
Juiy,"  we  find  an  interesting  discussion  of  the  sciniiUa  rule, 
whidi  seems  to  have  been  repudiated  by  the  English  courts 
before  it  was  declared  exploded  in  Pennsylvania.  Under  **  The 
Competency  of  Witnesses, ' '  in  the  third  chapter,  we  are  reminded 
that  in  England  the  fact  that  the  defendant  in  a  criminal  case 
refuses  to  testify  may  be  made  the  legitimate  source  of  com- 
ment by  counsel  and  court  On  page  88,  under  **  Presumptive 
Evidence,"  the  case  of  Wing  v.  Angrave,  8  H.  L.  C.  183,  is 
cited  under  the  proposition  that  where  two  persons  have  per- 
ished in  the  same  disaster,  a  presumption  arises  that  they  have 
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died  at  the  same  moment.  It  would  seem  that  the  case  goes 
no  farther  than  to  apply  the  modem  rule  that  under  such  cir- 
cumstances the  buraen  of  proving  survivorship  is  upon  the 
party  alleging  it. 

Chap.  7,  §  2,  on  "Privilege  of  Counsel,"  pp.  107-124,  con- 
tains a  most  exhaustive  discussion  of  the  subject,  in  length 
almost  disproportionate  to  the  scope  of  the  work.  In  opposi- 
tion to  this,  me  important  subject  of  Res  GesUs  is  disposed  of 
in  the  utterly  inadeqtiate  space  of  two  and  one-half  pages  (pp. 
136-1 39) .  No  mention  whatever  is  made  of  the  fitmous  case  of 
R,  V.  Bedingfield,  14  C.  C.  C.  341,  although  it  has  alwajrs  be^i 
regarded  as  leading,  even  by  those  who  have  dissented  from 
the  decision.  The  discussion  of  the  Conspiracy  rule  is  also 
meagre  (pp.  141,  473),  and  no  distinction  is  made  between  evi- 
dence of  the  acts  of  the  conspirators  and  that  of  declarations  by 
them  after  the  execution  of  their  common  purpose.  See  R.  v. 
Bl4ik€,  6  Q.  B.  137,  a  case  not  cited. 

The  chapters  on  Admissions  and  Confessions  are  excellent, 
while  the  subject  of  Relevancy  is  contracted  into  a  single  chap- 
ter (Chap.  5),  which  is  devoted  to  a  discussion  of  the  effect  of 
the  pleadings  upon  the  evidence.  The  work  closes  with  a  re- 
print of  all  the  English  statutes  which  have  any  bearing,  how- 
ever remote,  upon  the  subject.  Upon  the  whole,  the  book 
being  devoted  to  discussion,  rather  than  to  bald  statements  of 
the  law,  furnishes  most  interesting  and  instructive  reading, 
and,  it  would  seem,  might  repay  the  trouble  and  expense  of  an 
American  edition. 

A.  E.  W. 
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DSPARTMBNT  OP  LAW 
Vol.  { Jj  ^'  |-  J        FEBRUARY,  1900.  No.  2. 

THE    EVOLUTION   OF    A    STRANGER'S    RIGHTS, 
WITH  SPECIAL  REFERENCE  TO  PENNSYL- 
VANIA STATUTE  LAW. 

The  rights  and  privileges  which  a  citizen  of  one  country 
may  enjoy  while  sojourning  in  another,  is  an  interesting  study, 
though  less  thought  about  and  of  much  less  importance  than 
formerly.  While  a  stranger  in  ancient  times  was,  ipso  facto, 
an  enemy,  and  was  treated  as  such,  this  truly  barbarous  rule 
has  so  &r  been  abrogated  in  modem  civilized  states  that  the 
entire  subject  has  become  unimportant  in  most  countries  for 
the  reason  that  the  property  rights  of  an  alien  differ  little  if 
any  from  the  rights  of  a  citizen. 

There  are  some  states  in  this  country,  however,  where  an 
alien's  right  to  acquire  and  hold  real  property  is  still  to  some 
extent  limited,  and  Pennsylvania  is  one  of  these. 

The  subject,  therefore,  is  yet  of  interest  to  a  Pennsylvania 
lawyer,  not  only  by  reason  of  its  historical  value,  but  from  a 
practical  standpoint  as  well.  A  brief  reference  to  the  historical 
side  of  this  question  in  leading  up  to  the  law  of  to-day  as  ex- 
isting in  this  Commonwealth,  will  be  not  only  interesting  in 
itself,  but  may  be  of  real  value  in  interpreting  more  modem 
law. 
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66  THE  EVOLUTION  OF  A  STRANGEk's  RIGHTS,  WITH 

Our  first  inquiry  naturally  is : 

§  I.  What  is  an  alien  f — In  very  ancient  times  every  stran- 
ger was  an  alien ;  and  not  only  was  he  an  alien,  but  an  enemy, 
until  he  proved  himself  a  friend. 

The  modem  test  of  an  alien,  i.  €,y  place  of  birth,  had  little 
wdght  with  the  roving  tribes  who  peopled  Europe  before  die 
crystallization  of  its  population  into  nations.  The  inquiry 
rather  was  as  to  the  blood  of  the  newcomer.  If  he  was  of 
another  race  or  even  of  another  tribe,  he  was  an  alien. 

As  the  organization  of  states  became  more  complete,  the 
people  who  were  living  in  certain  territory  and  governed  by 
certain  laws,  began  to  think  that  their  exclusive  rights  among 
themselves  were  derived  more  from  those  &cts  than  from  kin- 
ship. The  old  idea  of  race,  however,  had  a  strong  influence 
upon  the  laws  governing  who  should  become  citizens,  vide  the 
treatment  of  the  Jews  in  England,  where  they  were  kept  out 
of  the  privileges  of  citizenship  for  a  great  many  years,  not- 
withstanding the  &ct  that  generations  of  them  had  been  born 
on  English  soil  and  many  Hebrew  names  were  among  those 
of  England's  most  brilliant  statesmen. 

As  far  as  is  known,  there  were  no  very  clear  rules  defin- 
ing aliens  until  the  thirteenth  century.  At  that  time  an  alien 
was  defined  to  be,  one  bom  "  beyond  the  ligeance  of  the  king." 
Conversely,  any  one  bom  in  any  territory,  which  at  the  time  of 
his  birth  was  subject  to  the  king's  authority,  was  a  ''  natural 
bora  citizen." 

The  interpretation  of  the  latter  part  of  this  law  was  settied 
in  1608  by  Calvin's  Case.^  A  child  of  Scottish  parents  had 
been  bom  north  of  the  line  shortly  after  the  accession  of 
James  VI.  of  Scotland  to  the  throne  of  England.  The  question 
at  issue  was  as  to  his  rights  of  citizenship  in  England.  It  was 
decided  that  he  was  no  alien,  for  the  ligeance  of  the  English 
king  extended  over  Scotland  at  the  moment  of  his  birth. 
The  circumstance  that  his  parents  are  aliens  will  not  affect  the 
claim  to  citizenship  of  a  child  bora  on  territory  subject  to  the 
English  king. 

It  was  doubted  at  one  time  whether  a  child  bom  abroad 
of  English   parents,  would  be  a  citizen  of  Great  Britain. 
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Indeed,  it  was  formerly  held  that  he  would  not  be,  notwith- 
standing a  curious  decision  which  seems  to  have  been  rendered 
as  early  as  1290,  allowing  a  son  bom  abroad  to  claim  the 
inheritance  of  his  mother.  It  appeared  that  the  wardship  and 
marriage  of  two  young  ladies,  sisters,  had  been  g^ranted  to  one 
Elyas  de  Rabasme.  This  man  married  one  of  the  heiresses 
and  sent  the  other  abroad  to  be  married,  in  order  that  her 
children  might  be  aliens,  thus  intending  to  obtain  the  whole 
of  the  inheritance  for  himself.  The  foreign-bom  son  was 
allowed  by  the  court  to  claim  his  inheritance,  although  they 
declared  the  decision  was  to  be  no  precedent  for  the  future. 
It  was  made  only  to  defeat  the  rascality  of  the  guardian. 

At  any  rate  it  was  thought  necessary  to  pass  an  act  of  Par- 
liament providing  that  the  children  of  English  parents  should 
be  dtizeos  of  great  Britain,  even  though  they  happened  to  be 
bora  beyond  seas.  An  exception  was  made  where  a  wife  had 
gone  beyond  seas  without  the  consent  of  her  husband.  In 
such  a  case  the  child  was  to  be  an  alien.^ 

In  America  the  English  common  law  rules  were  of  course 
in  force  until  changed  by  statute.  As  Chancellor  Kent  points 
out  in  his  Commentaries,'  the  act  of  Congress  passed  in  1802 
was  retrospective  only  in  its  provision  that  children  of  Ameri- 
can parents,  bom  beyond  seas,  should  be  deemed  citizens  of  the 
United  States.  For  a  time  it  seenis  tiiat  this  question  rested 
for  its  solution  solely  upon  the  principles  of  common  law,  but 
by  the  act  of  1855,  amending  the  act  of  1802,  it  is  now  defi- 
nitely provided  that  all  children  of  American  citizens,  although 
they  may  be  bom  abroad,  shall  be  citizens  of  the  United  States, 
except  in  cases  where  the  fathers  have  never  resided  in  this 
country.  Then  the  right  of  citizenship  is  not  conferred  upon 
the  children. 

Some  doubtful  questions  arose  after  the  war  of  the  Revolu- 
tion, with  regard  to  the  status  of  persons  who  were  in  this 
country  during  the  war,  but  who  had  removed  to  England 
during  that  time  or  shortly  after. 

By  the  English  law  any  person  resident  in  the  American 
colonies  prior  to  the  Revolution  and  subject  to  the  colonial 
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governments,  became  a  citizen  of  the  United  States  by  the 
treaty  of  peace  of  1783,  by  which  England  recognized  the 
independence  of  the  American  colonies. 

By  our  law  all  such  persons  became  citizens  by  the  Decla- 
ration of  Independence  in  1776.  In  IngUs  v.  Sonar's  Snug 
Harbour^  this  rule  was  laid  down  and  the  right  of  antenati  in 
general  defined.  If  a  man  was  bom  before  July  4,  1776,  left 
this  country  before  that  date,  took  up  his  residence  in  Great 
Britain  and  never  returned,  he  never  acquired  a  right  of  citi- 
zenship in  this  country.  If  he  remained  here  until  after  the 
Declaration  of  Independence,  he  thereby  became  a  citizen ; 
but  if  he  was  an  in&nt  at  that  time,  he  might  thereafter  exer- 
cise a  right  of  election,  thereby  deciding  his  allegiance. 
If  a  man  was  bom  after  the  Declaration  of  Independence, 
there  was  no  doubt  that  he  would  be  a  citizen.  The  English 
courts  would  decide  the  same,  except  that  where  our  courts 
reckon  antenati  as  those  bora  before  July  4,  1776,  the  British 
reckon  from  the  treaty  of  peace  in  1783. 

An  interesting  question  arose  in  Pennsylvania  in  18 10,  in 
the  case  of  Jackson  v.  Bums.^  William  Jackson  died  in- 
testate in  Pennsylvania  in  1784.  At  the  time  of  his  death 
he  was  the  owner  in  fee  of  certain  lands.  His  title  was  dis- 
puted, but  for  the  purposes  of  the  case  the  court  ignored  that 
question,  as  the  decision  went  on  another  ground. 

The  dispute  arose  between  those  claiming  under  John  Jack- 
son, the  elder  brother  and  heir-at-law  of  William  Jackson, 
and  the  defendants,  who  claimed  adversely  to  William  Jack- 
son. 

The  single  point  decided  by  the  court  was  as  to  the  capa- 
bility of  John  Jackson  to  inherit  from  his  brother. 

John  Jackson  was  bora  in  Ireland  before  the  Revolution,, 
and  had  never  been  in  this  country.    It  was  contended, 

(i)  That  he  had  a  legal  claim  to  the  land  of  his  brother,  by 
virtue  of  the  treaty  of  peace  between  Great  Britain  and  the 
United  States. 

(2)  That  he  had  a  right  by  the  common  law. 

The  first  point  the  court  did  not  discuss,  because  it  had 

*3Pet.99. 
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already  been  decided  in  the  negative  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Dawsoti s Lessee  v.  Godfrey.^ 

That  decision  being  a  construction  of  a  treaty  by  the  court 
having  the  highest  authority  on  such  questions,  was  deemed 
binding  upon  the  Pennsylvania  Court  But  the  second  point 
the  court  claimed  the  liberty  to  interpret  for  itselC  Mr.  Chief 
Justice  Tilghman  /says ; 

"  It  remains  then  to  be  considered  whether  by  the  common 
law,  as  adopted  in  this  State,  John  Jackson  is  an  alien,  incap- 
able of  taking  land  by  descent. 

"By  the  Declaration  of  Independence  (fourth  July,  1776), 
all  political  connection  between  Great  Britain  and  the  United 
States  was  dissolved.  From  that  day  the  State  of  Pennsylva* 
nia  became  completely  sovereign  and  independent ;  and  the 
people  of  Great  Britain  and  Pennsylvania  had  no  other  rela- 
tions to  each  other  than  that  of  sdiens ;  in  war  enemies,  in 
peace  friends.  It  has  never  been  denied  that  this  was  the  case 
so  £sur  as  respected  sovereignty  and  allegiance.  But  it  has 
been  contended  that  by  the  principles  of  the  common  law  pre- 
vsdling  in  both  countries,  certain  rights  flowing  from  former 
connection  remained  in  the  people  of  each ;  that  the  right  of 
inheritance  was  unimpaired,  in  all  those  who  were  born 
before  the  dismemberment  of  the  British  empire,  because  the 
people  of  both  countries  were  once  bound  in  allegiance  to  the 
same  sovereign.  Considering  this  subject  on  the  principle  of 
reason,  abstracted  from  authority,  it  would  seem  that  the  right 
of  taking  by  descent,  should  be  governed  by  the  condition  of 
the  party  at  the  time  of  the  descent  cast ;  because  it  is  then 
that  he  is  to  enjoy  the  inheritance.  The  denial  to  aliens  of 
the  right  of  taking  land  by  descent,  must  have  been  founded 
on  political  motives ;  on  the  danger  of  giving  too  much  influ- 
ence to  persons,  who  so  bx  from  having  a  common  interest 
with  the  people  of  the  country,  may  have  an  interest  directly 
opposed  to  them.  Now  this  danger  is  not  lessened,  by  the 
circumstance  of  the  people  of  two  countries  having  been  once 
bound  in  bonds  of  common  allegiance.  I  suspect,  if  the  prin- 
ciple contended  for  could  be  traced  to  its  source,  it  would  be 
found  to  have  originated  in  another  principle,  not  compatible 
*4Cr.  321. 
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with  the  Constitution  of  Pennsylvania,  or  her  sister  states  ; 
that  is  to  say,  that  no  man  can,  even  for  the  most  pressing 
reasons,  divest  himself  of  the  allegiance  under  which  he  was 

bom I  am  informed,  however,  and  believe  it  to 

be  a  fact,  that  by  the  law  as  now  held  in  England,  citizens  of 
the  United  States,  born  before  the  Revolution,  are  capable  of 
taking  lands  in  England  by  descent.  It  is  supposed  by  some 
that  merely  for  that  reason  the  courts  of  the  United  States 
should  extend  the  same  principle  to  the  subjects  of  Great 
Britain.  To  this  I  cannot  assent.  I  confess  I  should  be  mor- 
tified if  my  own  country  was  surpassed  by  any  on  the  globe 
in  acts  of  humanity  and  benevolence.  But  it  is  evident  that 
courts  of  justice  have  no  right  to  regulate  these  matters. 
They  are  for  the  sovereign  power  of  the  nation.  The  judges 
must  decide  according  to  the  law.  The  English  adhere  to 
their  principle,  that  those  who  were  bom  under  the  king's 
allegiance  can  never  be  considered  so  completely  aliens  as  to 
be  incapacitated  from  taking  land  by  descent  But  I  appre- 
hend that  they  restrict  the  right  of  inheritance  to  the  case  of 
persons  either  bom  under  the  king's  alleg^iance,  or  being  under 
it  at  the  time  of  the  descent  cast.  I  presume  they  do  not 
extend  it  to  all  those  who  have  owed  a  temporary  allegiance ; 
for  instance,  to  the  inhabitants  of  a  country  conquered  in  war, 
and  ceded  by  the  treaty  of  peace  to  its  former  sovereign.  This 
principle  then,  even  if  isound,  cannot  be  applied  to  the  circum- 
stances of  the  United  States ;  because,  although  there  was  a 
time  when  the  people  of  England  and  the  United  States  owed 
allegiance  to  the  same  sovereign,  yet  there  never  was  a  time 
when  the  people  of  England  owed  allegiance  to  the  United 
States." 

This  extract,  from  Mr.  Chief  Justice  Tilghman's  opinion, 
amply  explains  the  decision  as  to  this  point.  It  also  refers  to 
the  law  of  Great  Britain,  which,  rather  strangely,  holds  that  all 
persons  bom  in  America  before  the  treaty  of  peace  in  1783, 
never|became  aliens  so  as  to  lose  their  right  to  inherit 

Of  course  all  of  these  questions  are  now  at  rest,  but  it  is 
curious  to  see  into  what  a  tangle  the  courts  were  sometimes 
led  when  deciding  as  to  the  devolution  of  real  property. 

It  is  highly  probable  that  cases  of  a  similar  nature  will  arise 
in  the  near  future,  apropos  of  our  new  acquisitions  of  territory. 
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§  2.  Right  of  Expatriation. — la  close  connection  with  the 
preceding  discussion  is  the  question  of  the  right  of  a  man  to 
diange  his  allegiance  at  will  from  one  state  to  another. 

This  topic  is  important  here  because,  if  the  right  of  e3q>aT 
triation  be  denied,  we  have  the  strange  spectacle  of  one  man 
being  claimed  as  a  subject  by  two  different  nations.  It  was 
the  denial  of  this  right  by  Great  Britain,  and  her  acts  in  accord- 
ance with  her  denial,  that  brought  on  the  war  of  1 8 1 2.  "  Once 
an  Englishman,  always  an  Englishman,"  is  the  familiar  expres- 
sioD  tiaat  embodies  this  idea. 

This  principle  that  a  natural  bom  British  citizen  was  incap- 
able of  divesting  himself  of  his  allegiance  to  the  Crown,  was 
never  definitely  abandoned  by  Great  Britain  until  1870,  when 
Parliament  passed  an  act  regulating  the  naturalization  of  aliens, 
etc,  and  among  other  provisions,  the  following :  ''  Any  British 
subject  who  has  at  any  time  before,  or  may  at  any  time  after 
the  passage  of  this  act,  when  in  any  foreign  state  and  not 
under  any.  disability,  voluntarily  become  naturalized  in  such 
state,  shall,  from  and  after  the  time  of  his  so  having  become 
naturalized  in  such  foreign  state,  t>e  deemed  to  have  ceased  to 
be  a  British  subject,  and  be  regarded  as  an  alien."  The  act 
also  makes  certain  provisions  by  which  he  may  resume  his 
allegiance  within  a  limited  time,  should  he  so  desire. 

It  was  for  a  long  time  doubtful  whether  an  American  citizen 
could  expatriate  himself.  It  was  thought  by  many  that  the 
rig^t  is  an  inalienable  one,  naturally  belonging  to  every  man ; 
that  it  was  so  recog^nized  in  ancient  times ;  and  indeed  this 
seems  to  be  correct  Chancellor  Kent  points  out  in  his  Com- 
mentaries that  Cicero  considered  it  as  "  one  of  the  firmest 
foundations  of  Roman  liberty,"  that  the  Roman  citizen  could 
renounce  his  allegiance  at  pleasure.  The  argument  continues 
that  since  the  right  of  expatriation  was  anciently  recognized 
to  be  an  inalienable  one,  it  was  only  denied  to  Englishmen  by 
reason  of  the  slavish  practices  introduced  by  the  Feudal  Sys- 
tem, by  which  men  became  chained  to  the  soil.  That  when 
the  people  emigrated  to  this  country  they  left  behind  them  all 
such  practices,  and  the  laws  that  grew  out  of  them.  Finally, 
that  the  right  of  expatriation  denied  to  Englishmen,  revived 
to  free  Americans. 
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While  this  reasoning  is  theoretically  satisfactory,  and  no 
doubt  would  have  been  recognized  to  be  sound  had  we  not 
been  under  the  domination  of  the  common  law,  yet  the  courts 
in  this  country  expressed  themselves  as  very  doubtful  whether 
the  English  law  did  not  control  us  on  that  point 

The  case  of  Talbot  v.  Jansen^  decided  in  1795  contains 
one  of  the  most  interesting  discussions  of  this  question  that  it 
has  been  my  privilege  to  see.  William  Talbot  had  obtained 
and  fitted  out  an  American  vessel  as  a  sloop  of  war.  He  went 
to  France  and  sold  his  vessel  to  Samuel  Redick,  a  naturalized 
French  citizen,  but  a  bom  American.  In  pursuance  of  his 
original  plan,  he  then  took  out  naturalization  papers  for  him- 
self^ took  command  of  the  vessel,  having  changed  her  name 
from  "  The  Fairplay  "  to  "  LAmi  de  la  Point-a-Petre;*  and,  in 
conjunction  with  another  privateer  of  a  similar  character,  cap- 
tured a  Dutch  trading  vessel,  the  Brigantine  Magdalina,  and 
took  her  into  Charleston  harbour  as  a  prize. 

The  master  of  the  vessel,  Joost  Jansen,  filed  a  libel,  alleging 
that  his  captors  were  citizens  of  the  United  States,  with  whom 
the  United  Netherlands  were  at  peace,  and  asking  for  restitu- 
tion. 

One  of  the  principal  points  at  issue  was  the  effect  of  Wil- 
liam Talbot's  emigration  to  France  and  his  naturalization  as  a 
citizen  of  the  French  Republic. 

Counsel  for  libellee  very  strongly  argued  that  William 
Talbot  became  a  French  citizen  by  his  act,  and  that  conse- 
quently the  United  States  courts  had  no  jurisdiction  over  him 
or  his  prize.  His  words  show  the  view  which  a  large  number 
of  people  in  this  country  held  concerning  this  matter. 

He  said  ''The  right  of  expatriation  is  antecedent  and 
superior  to  the  law  of  society.  It  is  implied,  likewise,  in  the 
nature  and  object  of  the  social  compact,  which  was  formed  to 
shield  the  weakness  and  to  supply  the  wants  of  individuals — to 
protect  the  acquisitions  of  human  industry,  and  to  promote 
the  means  of  human  happiness.  Whenever  these  purposes 
&il,  either  the  whole  society  is  dissolved,  or  the  suffering  indi- 
viduals are  permitted  to  withdraw  from  it  ...  It  is  the 
law  of  nature  and  of  nature's  god,  pointing  to  'the  wide  world 
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before  us,  where  to  chuse  our  place  of  rest  and  Providence 
our  guide.' " 

He  drew  a  distinction  between  allegiance  and  citizenship- 
contending  that  in  this  country  we  have  no  such  thing  as 
allegiance  but  only  citizenship,  which  is  in  the  control  of  the 
individual  so  that  he  may  discard  it  at  will.  ''  Allegiance/' 
he  said,  was  the  product  of  the  Feudal  System  and  has  no 
place  in  a  free  country. 

He  went  on  to  discuss  the  manner  in  which  one  could  exercise 
his  right  of  expatriation  and  what  acts  would  suffice  to  change 
his  citizenship.  He  conceded  that  one  could  not  expatriate 
himself  in  time  of  war,  for  this  would  be  treason.  And  it  would 
be  ^  reprehensible  "  to  do  so  at  a  time  when  his  country  is 
sufiering  from  a  g^eat  calamity.  He  concluded  his  argument 
by  declaring  that  a  man  can  not  serve  two  masters,  i.  ^.,  cannot 
be  a  citizen  of  two  states  simultaneously,  and  since  the  United 
States  had  recognized  the  right  of  emigrants  from  other 
countries  to  become  citizens  of  this,  she  had  impliedly  recog- 
nized the  right  of  her  own  citizens  to  forswear  their  allegiance 
to  her  and  to  join  themselves  to  other  sovereignties. 

On  the  other  hand  it  was  admitted  that  a  citizen  of  the 
United  States  has  a  right  to  emigrate  to  other  countries  when 
he  pleases,  provided  it  is  done  bona  fide^  with  good  cause,  and 
under  the  regulation  of  the  laws ;  but  it  was  insisted  that  in 
the  present  case  the  act  was  not  done  bona  fide^  but  was  con- 
trary to  law  from  the  iirst,  and,  consequently,  William  Talbot 
never  lost  his  character  as  an  American  citizen,  even  if  he 
had  acquired  a  citizenship  in  France. 

The  majority  of  the  court  delivered  no  opinion  upon  this 
particular  point,  but  Mr.  Justice  Iredell  in  delivering  his  con- 
curring opinion  deals  carefully  with  it 

He  says :  *'The  first  point  to  be  considered  is, — 

''  Whether  Talbot,  at  the  time  of  his  receiving  the  com- 
mission, and  at  the  time  of  the  capture,  was  a  French  citizen. 

"This  involves  the  g^eat  question  as  to  the  right  of  expa- 
triation, upon  which  so  much  has  been  said  in  this  cause. 
Perhaps,  it  is  not  necessary  it  should  be  explicitly  decided  on 
this  occasion ;  but  I  shall  freely  express  my  sentiments  on  the 
subject 
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"  That  a  man  ought  not  to  be  a  slave ;  that  he  should  not 
be  confined  against  his  will  to  a  particidar  spot,  because  he 
happened  to  draw  his  first  breath  upon  it;  that  he  should  not 
be  compelled  to  continue  in  a  society  to  which  he  is  accU 
dentally  attached,  when  he  can  better  his  situation  dsewhere^ 
much  less  when  he  must  starve  in  one  country,  and  may  live 
comfortably  in  another ;  are  positions  which  I  hold  as  strongly 
as  any  man,  and  they  are  such  as  most  nations  in  the  world 
appear  clearly  to  recognize. 

"  The  only  difference  of  opinion  is,  as  to  the  proper  manner 
of  executing  this  right.  Some  hold,  that  it  is  a  natural, 
unalienable  right  in  each  individual ;  that  it  is  a  right  upon 
which  no  act  of  l^slation  can  lawfully  be  exercised,  inas* 
much  as  a  legislature  might  impose  dangerous  restraints  upon 
it;  and  of  course,  it  must  be  left  to  every  man's  will  and 
pleasure,  to  go  off,  when  and  in  what  manner  he  pleases. 

''This  opinion  is  deserving  of  more  deference,  because  it 
appears  to  have  the  sanction  of  the  Constitution  of  this  State^ 
if  not  of  some  other  states  in  the  Union.  I  must,  however, 
presume  to  differ  from  it,  for  the  following  reasons :  *' 

The  reasons  which  the  learned  Justice  gave  are  substan- 
tially two. 

(i)  Because  the  citizen  owes  certain  duties  to  society; 
which  has  a  right  to  claim  him  until  these  duties  be  fulfilled — 
therefore,  the  right  ot  expatriation  cannot  be  a  natural  right, 
for  if  it  were  so,  society  would  have  no  daim  at  all  upon  the 
individual. 

(2)  If  it  be  a  natural,  inalienable  right,  it  should  be  exer-^ 
cised  in  time  of  war  as  well  as  in  time  of  peace — ^yet  all  writers 
agree  it  cannot  be  exercised  in  time  of  war. 

In  this  case  the  conduct  of  William  Talbot  plainly  showed 
that  his  act  was  not  dona  fide^  with  intent  to  forever  become 
a  French  citizen,  consequently,  on  any  ground,  he  had  not 
in  this  case  exempted  himself  from  his  responsibility  as  an 
American  citizen. 

It  will  be  observed  that  this  point  was  not  considered 
necessary  to  the  decision  and  the  court  as  a  whole  shrank 
from  deciding  it. 

The  same  question  was  treated  in  much  the  same  manner 
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in  the  case  of  the  Trinidad  and  the  St.  Ander}  decided  in 
1822.  Mr.  Chief  Justice  Marshall  said :  ''  Assuming,  for  the 
purpose  of  argument,  that  an  American  citizen  ma7,  independ- 
ently of  any  legislative  act  to  this  effect,  throw  off  his  own 
all^^iance  to  his  native  country,  as  to  which  we  give  no 
opinion,  it  is  perfectly  clear,  that  this  cannot  be  done  without 
a  bona  fide  change  of  domicile  under  circumstances  of  good 
£uth.  It  can  never  be  asserted  as  a  cover  for  fraud,  or  as  a 
justification  for  the  commission  of  a  crime  against  the  country, 
or  for  violation  of  its  laws,  when  this  appears  to  be  the 
intention  of  the  act  It  is  unnecessary  to  go  into  a  further 
examination  of  this  doctrine;  and  it  will  be  sufficient  to  ascer- 
tain its  precise  nature  and  limits,  when  it  shall  become  the 
leading  point  of  a  judgment  of  the  court" 

While  no  definite  legislative  act  has  ever  been  passed  upon 
this  question,  the  doubt  indicated  by  the  language  of  these 
decisions,  to  be  in  the  minds  of  the  court,  was  obviated  by  a 
declaratory  act  passed  by  Congress  in  1868,  declaring  that 
^'  Whereas  the  right  of  expatriation  is  a  natural  and  inherent 
right  of  all  people,  indispensable  to  the  enjo}nnent  of  the 
rights  of  life,  liberty,  and  the  pursuit  of  happiness ;  and 
whereas,  in  the  recog^don  of  this  principle,  this  government 
has  freely  received  emigrants  from  all  nations,  and  invested 
them  with  the  rights  of  citizenship ;  and  whereas  it  is  claimed 
that  such  American  citizens,  with  their  descendants,  are  sub- 
jects of  foreign  states,  owing  allegiance  to  the  government 
thereof;  and  whereas  it  is  necessary  to  public  peace  that  this 
claim  of  perpetual  allegiance  should  be  promptly  and  finally 
disavowed,  therefore,  be  it  enacted,  that  any  declaration, 
instruction,  opinion,  order,  or  decision  of  any  officers  of  this 
government,  which  denies,  restricts,  impairs,  or  questions  the 
right  of  expatriation,  is  hereby  declared  inconsistent  with  the 
fundamental  principles  of  this  government" 

This  act  seems  to  have  been  accepted  as  an  interpretation  of 
the  common  law,  and  the  right  is  now  recognized  to  be  a 
natural  cme. 

Many  puzzling  questions  often  arise  in  connection  with  the 
change  of  citizenslup  from  one  country  to  another. 

^7  Wheat  383. 
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When  does  the  protection  of  the  old  government  cease  ? 
When  does  the  new  attach  ?  Is  naturalization  necessary,  etc., 
etc.  ?  Sometimes,  also,  a  citizen  of  one  country  may  leave 
under  such  circumstances  that  he  owes  a  duty  to  his  govern- 
ment. If  he  subsequently  comes  within  the  jurisdiction  of 
that  country,  can  he  claim  the  protection  of  his  new  sovereign 
against  the  old?  All  these  are  questions  that  are  arising 
occasionally  at  this  day.  Some  of  them  have  been  decided, 
while  others  are  still  in  doubt 

It  is  generally  conceded  that  two  things  are  necessary  to 
release  an  individual  absolutely  from  his  allegiance  to  his  native 
State. 

(i)  A  dona ^echainge  of  domicile. 

We  have  seen  what  is  meant  by  this  in  the  case  of  Talbot  v« 
Jansen\  and, 

(2)  Naturalization  according  to  the  laws  of  the  country  of 
his  adoption. 

When  these  two  elements  concur,  then,  by  both  English  and 
American  law,  the  citizen  has  become  an  alien. 

While  the  subsidiary  questions  that  arise  in  this  connection 
are  not,  perhaps,  directly  in  line  with  the  subject  of  this  paper, 
which  is  intended  to  deal  more  with  the  rights  of  aliens,  yet  it 
may  not  be  uninteresting  to  notice  one  or  two  of  the  leading 
cases  that  have  arisen. 

Two  of  these  questions  will  be  briefly  referred  to  here, 
(i)  Supposing  a  man  has  become  expatriated,  by  change  of 
domicile  and  by  naturalization,  has  he  so  completely  severed 
his  connection  with  the  mother  country  that  it  no  longer  has 
any  claim  on  him  at  all  ? 

(2)  May  a  citizen,  under  any  circumstances,  become  ex- 
patriated without  naturalization  under  a  foreign  State? 

The  first  of  these  questions  has  given  rise  to  the  exchange 
of  many  diplomatic  notes  between  this  country  and  European 
countries,  particularly  Germany.  Suppose  a  German  emigrates 
to  this  country  while  under  age,  and  becomes  naturalized. 
He  then  returns  to  the  Fatherland.  Can  he  be  held  for  mili- 
tary duty  ? 

This  precise  state  of  facts  arose  in  the  case  of  Johann 
Knocke,  a  native  of  Prussia,  who,  after  naturalization  in  this 
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country,  retunied  to  his  native  land.  He  was  held  by  the 
Prussian  Government  for  military  service,  and  in  his  extremity 
went  to  Mr.  Wheaton,  then  American  Minister  at  Berlin,  for 
advice.  Mr.  Wheaton  advised  him  that  he  would  be  protected 
as  long  as  he  was  in  any  other  country  but  Prussia ;  '*  but 
having  returned  to  the  country  of  your  birth,  your  native  domi- 
cile and  national  character  revert  (so  long  as  you  remain  in 
Prussian  domim'ons),  and  you  are  bound  to  obey  the  laws  as 
if  you  had  never  emigrated." 

This  unqualified  statement  strikes  us  as  being  a  little  start- 
ling and  quite  similar  to  the  old  English  view.  Very  shortly 
after  this  incident  the  opposite  view  was  expressed  by  the 
American  diplomats;  i.  e.^  that  "the  moment  a  foreigner 
becomes  naturalized  his  allegiance  to  his  native  country  is 
severed  forever." 

A  middle  ground  has  finally  been  settled  upon,  which  is 
substantially  that  when  a  foreigner  leaves  some  duty  owing  to 
his  native  country  on  his  departure,  he  may,  on  his  return,  be 
held  for  that  duty,  but  not  for  any  other  accruing  after  he  had 
changed  his  domicile. 

The  case  of  Simon  Toussig  illustrates  this  point.  He  vio- 
lated the  laws  of  Austria  while  a  native  resident,  and  then  to 
escape  punishment  went  to  the  United  States.  After  having 
declared  his  intention  of  becoming  naturalized,  he  returned  to 
Austria.  He  was  arrested  for  his  previous  offences.  The 
American  consul  refused  to  interfere,  as  the  offences  had  been 
committed  before  Toussig  had  ever  gone  to  America.    . 

In  such  cases  the  jurisdiction  of  the  home  government  does 
not  attach  until  the  emigrant  has  actually  returned  to  its  ter- 
ritory. Martin  Kozta,  a  Hungarian  refugee,  after  having  in 
America  declared  his  intention  of  becoming  naturalized,  went 
to  Smyrna  under  the  protection  of  a  United  States  traveling 
pass.  While  there  he  was  seized  by  some  agents  of  the 
Austrian  government,  taken  out  in  a  boat  and  thrown  into 
the  sea.  He  was  eventually  picked  up  by  an  Austrian  ship- 
of-war,  "The  Hussar."  Austria  refused  to  give  Kozta  up 
until  the  American  ship-of-war,  "  The  St  Louis,"  was  sent 
to  enforce  the  demand  for  his  release.  The  American 
consul  held  that  even  allowing  Austria's  right  to  proceed 
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against  the  refugee  upon  his  return  to  Austria,  yet  he  was  under 
the  protection  of  the  American  flag,  as  long  as  he  was  on 
American  or  neutral  soil,  or  on  the  high  seas. 

(2)  As  to  the  second  subsidiary  question  in  regard  to 
whether  a  man  may  ever  become  expatriated  without  natural- 
ization, only  a  word  need  be  said. 

It  is  generally  recognized  that  there  may  be  circumstances 
such  that  a  man  loses  all  claim  to  the  protection  of  the  United 
States  even  though  he  may  be  a  natural  born  citizen  and  has 
never  been  naturalized  in  a  foreign  state. 

To  illustrate  the  point  it  wiir  be  sufficient  to  refer  to  the 
case  of  Francois  A.  Heinrich,  who  was  bom  in  New  York. 
His  parents  were  unnaturalized  Austrians.  When  Francois 
was  only  three  years  old  they  returned  to  Austria,  taking  him 
with  them,  and  neither  child  nor  parents  ever  returned  to  this 
country.  When  he  became  of  age  Francob  was  conscripted 
into  the  Austrian  army.  He  claimed  exemption  as  an  Ameri- 
can citizen.  The  American  consul  refused  to  interfere  for 
him,  on  the  ground  that  he  had  completely  expatriated  him- 
self. I  venture  to  suggest  that  under  the  same  circumstances 
a  British  citizen  would  have  been  protected  by  the  Crown,  but 
that,  of  course,  is  mere  conjecture.  This  precedent  seems  to 
be  an  established  one  in  the  United  States. 

§  3.  Rights  of  citizens  dotmciled  abroad. — ^A  citizen  of  any 
country,  who  is  temporarily  residing  abroad,  is  entitled  to  the 
protection  of  his  home  government  in  case  his  rights  are  inter- 
fered with. 

If,  however,  he  is  residing  permanently  in  a  foreign  country, 
the  question  arises,  how  far  is  he  still  to  be  deemed  under  the 
protection  of  his  native  flag  and  to  what  extent  will  his  gov- 
ernment interfere  for  him  ? 

The  British  Foreign  Office  seems  to  hold  that  a  permanent 
residence  abroad  in  no  wise  detracts  from  the  right  of  the 
citizen  to  the  protection  of  the  British  Crown,  and  that  that 
^  protection ''  will  be  carried  to  the  extent  of  interfering  with 
the  internal  afOurs  of  the  country  wherein  her  citizens  are 
residents. 

In  America  we  have  not  yet  carried  our  ideas  of '*  protec- 
tion "  so  &r.    The  case  of  Murray  v.  The  Schooner  Charming 
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Betsey^  arose  out  of  an  alleged  violation  of  the  Non-Intercourse 
Act  of  1800,  prohibiting  American  vessels  from  trading  with 
France.  It  appeared  that  this  schooner  sailed  from  Baltimore, 
Mdy  to  the  island  of  St.  Bartholomew's,  where  her  cargo  was 
disposed  of,  and  thence  to  St  Thomas',  where  the  vessel  was 
sold  to  one  Jared  Shattuck,  a  native  of  Connecticut,  but  who 
had  resided  since  his  early  youth  in  St  Thomas  (a  Danish 
dependency).  He  had  married  a  wife,  acquired  property 
(some  of  which  was  only  proper  to  l>e  acquired  by  a  Danish 
burgher),  and  had  in  every  way  manifested  his  desire  to  become 
a  bona  fide  Danish  subject,  except  that  he  had  not  become 
naturalized. 

The  schooner  having  been  reladen,  was  bound  for  Guada« 
loupe  when  she  was  captured  by  a  French  privateer.  A  few 
dajrs  later  she  was  captured  by  the  United  States  ship  ^  G>n« 
stellation"  and  taken  to  the  island  of  Martinique.  From 
there  the  "  Charming  Betsey  "  was  sent  to  the  United  States 
for  adjudication. 

One  of  the  main  points  at  issue  was  as  to  the  status  of  Jared 
Shattuck — and  particularly  whether  he  was  comprehended  in 
the  terms  of  the  Non-Intercourse  Act 

On  this  point,  Mr.  Chief  Justice  Marshall  said :  ''  Whether 
a  person  bom  within  the  United  States,  or  becoming  a  citizen 
according  to  the  established  laws  of  the  country,  can  divest 
himself  abs<dutely  of  that  character  otherwise  than  in  such 
manner  as  may  be  prescribed  by  law,  is  a  question  which  it  is 
not  necessary  at  present  to  decide.  The  cases  cited  at  bar, 
and  the  arguments  drawn  from  the  general  conduct  of  the 
United  States  on  this  interesting  subject,  seem  completely  to 
establish  the  principle  that  an  American  citizen  may  acquire, 
in  a  foreign  country,  the  commercial  privileges  attached  to  his 
domicile,  and  be  exempted  from  the  operation  of  an  act  ex- 
pressed in  such  general  terms  as  that  now  under  considera- 
tion. 

''  Indeed,  the  very  expressions  of  the  Act  would  seem  to 
exclude  a  person  under  the  circumstances  of  Jared  Shattuck. 
He  is  not  a  person  under  the  protection  of  the  United  States. 
The  American  citizen  who  goes   into  a  foreign    country, 

»2Cr.6i. 
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although  he  owes  local  and  temporary  allegiance  to  that 
country,  is  yet,  if  he  performs  no  other  act  changing  his  con- 
dition, entitled  to  the  protection  of  his  own  government ;  and 
if,  without  the  violation  of  any  municipal  law,  he  should  be 
oppressed  unjustly,  he  would  have  a  right  to  claim  that  pro- 
tection; and  the  interposition  of  the  American  Government  in 
his  favor  would  be  considered  as  a  justifiable  interposition. 
But  his  situation  is  completely  changed  where  by  his  own  act 
he  has  made  himself  the  subject  of  a  foreign  power.  Although 
this  act  may  not  be  sufficient  to  rescue  him  from  punishment 
for  any  crime  committed  against  the  United  States,  a  point  not 
intended  to  be  decided,  yet  it  certainly  places  him  out  of  the 
protection  of  the  United  States,  while  within  the  territory  of 
the  sovereign  to  whom  he  has  sworn  all^^iance  and,  conse- 
quently, takes  him  out  of  the  description  of  the  Act 

"  It  is,  therefore,  the  opinion  of  the  court  that  the  *  Charm- 
ing Betsey,'  with  her  cargo,  being  at  the  time  of  |her  recapture 
the  bona  fide  property  of  a  Danish  burgher,  is  not  forfeitable, 
in  consequence  of  her  being  employed  in  carrying  on  trade 
and  commerce  with  a  French  island." 

This  language  would  indicate  that  the  United  States  is  not 
prone  to  follow  and  protect  a  citizen  who  has  voluntarily 
acquired  a  permanent  domicile  elsewhere. 

A  paragraph  from  an  editor's  note  in  Wheaton's  Inter- 
national Law  well  sums  up  this  subject:^  "In  1S73,  Mr.  Fish 
issued  instructions  to  the  American  Minister  in  France,  in 
which,  after  quoting  the  above  dictum  of  Chief  Justice  Mar- 
shall, he  thus  explains  the  principles  upon  which  the  American 
Grovemment  now  acts  in  protecting  its  subjects  abroad  '  If 
on  the  one  hand  the  Government  assumes  the  duty  of  pro- 
tecting his  rights  and  privileges,  on  the  other  hand  the  citizen 
is  supposed  to  be  ever  ready  to  place  his  fortune  and  even  his 
life  at  its  service,  should  the  public  necessities  demand  such  a 
sacrifice.  If,  instead  of  doing  this,  he  permanently  withdraws 
his  person  from  the  national  jurisdiction ;  if  he  places  his 
property  where  it  cannot  be  made  to  contribute  to  the  national 
necessities ;  if  his  children  are  born  and  reared  upon  a  foreign 
soil,  with  no  purpose  of  returning  to  submit  to  the  jurisdiction 

^  Boyd's  Edition,  {  151  n. 
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of  the  United  States,  then,  in  accordance  with  the  principles 
laid  down  by  Chief  Justice  Marshall,  and  recognized  in  the 
Fourteenth  Amendment,  and  in  the  Act  of  1868,  he  has  so 
&r  expatriated  himself  as  to  relieve  this  Government  from  the 
obligation  of  interference  for  his  protection. 

^'^  Each  case  as  it  arises  must  be  decided  on  its  own  merits. 
In  each  the  main  fact  to  be  determined  will  be  this, — ^has 
there  been  such  a  practical  expatriation  as  removes  the  indi- 
vidual from  the  jurisdiction  of  the  United  States  ? 

** '  If  there  has  not  been,  the  applicant  will  be  entitled  to 
protection.' " 

If  the  citizen  is  only  temporarily  abroad,  it  is  understood 
diat  he  must  ob^r  the  laws  of  the  country  he  is  in,  or  else  he 
is  liable  to  the  punishment  usually  inflicted  by  the  law  of  that 
country. 

§  4.  Eights  of  Aliens  in  England  and  the  United  States. 

(a)  In  General. — It  might  seem  more  appropriate  to  discuss 
this  subject  under  the  head  of  "  The  Disability  of  Aliens,"  but  I 
q>eak  of  the  rights  of  aliens  advisedly,  because,  strictly  speak- 
ing, at  common  law  an  alien  had  no  rights  at  all,  hence  a  dis- 
cussion of  this  subject  more  properly  is  an  epitome  of  the 
privileges  which  have,  from  time  to  time,  been  conferred 
upon  him. 

As  I  have  just  indicated,  originally,  at  common  law,  an 
alien  had  no  civil  rights  whatever.  This  idea  was  the  lineal 
descendant  of  the  theory  that  all  strangers  are  enemies. 

Though  this  stranger  was  without  rights,  he  was  not  free 
firom  liabilities,  as  he  was  obliged  to  conform  to  the  English 
law.  He  was  considered  to  have  enough  privilege  if  he  were 
graciously  permitted  to  exist  within  the  boundaries  of  his 
Majesty's  dominions.  His  taxes  were  even  higher  than  the 
taxes  of  citizens. 

Even  foreign  merchants  had  no  legal  rights  until  the  pass- 
age of  Magna  Charta  in  1215.  By  that  great  Act  some  few 
privileges  were  granted  to  them.  Then  came  16  Henry  III., 
followed  by  the  Carta  Mercatoria,  31  Edw.  I.,  which  granted 
the  first  real  concessions  to  this  class  of  men  who  had  done 
so  much  to  make  England  great  Even  merchants,  however, 
were  not  allowed  to  own  real  property. 
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Probably  by  reason  of  the  exceptions  in  iavor  of  merchants, 
the  rule  was  established  that  an  alien  could  recover  personal 
property  in  the  courts.  In  the  reign  of  Henry  VI.,  a  case 
seems  to  have  carried  this  exception  to  the  point  of  allowing 
an  alien  merchant  to  lease  a  house  for  the  purposes  of  trade. 
But  by  Act  of  Parliament,  32  Hen.  VIII.,  it  was  forbidden  to 
any  alien  to  hire  or  lease  a  house. 

The  law  remained  substantially  in  this  condition  until  very 
recentiy  in  England — i.  e.,  that  aliens  could  acquire  and  hold 
personal  property — but  not  real.  That  is,  they  could  not 
acquire  real  property  at  all  by  operation  of  law,  and  if  they 
did  by  purchase,  they  held  only  d€  facto^  liable  to  be  dis- 
possessed by  the  Crown  by  "  office  found  "  at  any  time,  the 
Crown  being  Considered  to  have  an  inherent  right  to  eiq>el  all 
aliens  and  confiscate  their  property. 

Why  the  distinction  was  made  between  personal  and  real 
property,  has  been  the  subject  of  some  controversy.  Black- 
stone  assigns  two  reasons  why  no  alien  can  acquire  land  by 
operation  of  law. 

(i)  That  if  this  were  allowed,  since  the  owner  of  land  owed 
allegiance  to  the  king,  this  allegiance  would  be  inconsistent 
with  that  which  he  owed,  to  his  own  sovereign,  and 

(2)  That  such  practices  would  subject  the  government  to 
pernicious  foreign  influence. 

As  to  the  right  of  the  Crown  to  confiscate  land  purchased 
by  aliens,  he  says  that  this  probably  was  to  punish  their  pre- 
sumption for  attempting  to  acquire  landed  property — not  a 
very  valid  reason  it  would  seem  to  us. 

It  is  suggested  in  Pollock  and  Maitland's  ''  History  of 
English  Law  ''^  that  the  true  explanation  is  that  the  king's 
claim  to  seize  all  the  land  of  aliens  was  a  generalization  from 
his  right  to  seize  the  land  of  his  French  enemies.  However 
that  may  have  been  there  is  no  doubt  that  this  right  was  often 
made  use  oi  as  well  as  the  right  to  expel,  which  latter  was 
exercised  for  the  last  time  in  15751  when  all  aliens  were  driven 
out  These  rights  of  confiscation  and  expulsion  have  for 
many  years  been  practically  obsolete. 

At  the  present  time  an  alien  m  England  may  acquire,  either 

'P.  445. 


Digitized  by 


Google 


SPECIAL  REFERENCE  TO   PENNSYLVANIA  STATUTE  LAW.   83 

by  purchase  or  inheritance,  and  hold  real  and  personal  prop- 
erty in  all  respects  the  same  as  a  native  bom  citizen.  These 
rights  were  conferred  by  the  Act  of  Parliament  of  1870, 
usually  referred  to  as  the  '*  Naturalization  Act''  This  act  in 
the  most  complete  manner,  as  far  as  regards  property  rights, 
obliterates  the  disability  of  alienage. 

The  laws  of  the  United  States  are  not  yet  so  liberal  towards 
aliens  as  the  laws  of  England.  The  law  relating  to  the  hold- 
ing of  real  property  in  the  territories  is  fixed  by  act  of  Con- 
gress. By  the  act  of  1887  it  is  made  ''  unlawful  for  any 
person  or  persons  not  citizens  of  the  United  States,  or  who 
have  not  lawfully  declared  their  intention  to  become  such 
citizens,  or  for  any  corporation  not  created  by  or  under  the 
laws  of  the  United  States,  or  of  some  state  or  territory  of 
the  United  States,  to  hereafter  acquire,  hold,  or  own  real 
estate  so  hereafter  acquired,  or  any  interest  therein,  in  any 
of  the  territories  of  the  United  States  or  in  the  District  <A 
Columbia,  except  such  as  may  be  acquired  by  inheritance  or 
in  good  fauth  in  the  ordinary  course  of  justice  in  the  collection 
of  debts  heretofore  created :  Provided,  that  the  prohibition  of 
this  section  shall  not  apply  to  cases  in  which  the  right  to  hold 
or  dispose  of  lands  in  the  United  States  is  secured  by  existing 
treaties  to  the  citizens  or  subjects  of  foreign  countries,  which 
rights,  so  fitr  as  they  may  exist  by  force  of  any  such  treaty 
shall  continue  to  exist  so  long  as  such  treaties  are  in  force, 
and  no  longer." 

With  respect  to  the  right  of  aliens  to  hold  property  in  the 
states  the  law  is  very  much  diversified,  by  reason  of  the  £ict 
that  the  regulation  of  the  matter  has  been  left  to  the  states 
themselves.  Presumptively,  as  the  common  law  is  applicable 
to  all  the  states  until  altered  by  legislation,  an  alien  cannot  in 
any  state  take  real  property  by  operation  of  law,  nor  purchase 
an  indefeasible  title,  unless  this  right  has  been  given  by 
legislation. 

As  to  personal  property,  a^  general  statement  may  be  made 
that  aliens  may  acquire  and  hold  personal  property,  as  if  they 
were  citizens,  an)rwhere  in  the  United  States.  Even  in  the 
absence  of  statutory  provisions,  it  seems  that  they  would  be 
entitled  to  do  so  by  the  common  law. 
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The  law  as  to  real  property  must  be  ascertained  by  a  refer- 
ence to  the  statute  law  of  die  various  states.  In  the  great 
majority-  of  them  the  English  rule  has  been  adopted,  often  in 
language  very  similar  to  the  English  act,  thus  absolutely 
removing  the  disability  of  alienage.  It  is  not  the  intention  to 
examine  the  various  state  laws  in  this  article,  but  to  the  gen- 
eral observation  above,  it  may  be  added  that  in  Oregon  and 
California  the  Chinese  are  discriminated  against ;  in  others 
alien  residents  only  can  hold  land,  while  in  a  few  a  declaration 
of  an  intention  to  become  a  citizen  is  a  necessity.^ 

(b)  Pennsylvania  Statute  Law, — At  the  time  of  the  separa- 
tion of  the  colonies  from  Great  Britain,  the  Commonwealth  of 
Pennsylvania  owned  a  large  tract  of  unimproved  land.  It  was 
obviously  to  her  interest  to  sell  as  much  of  this  land  as  pos- 
sible, to  serve  the  double  purpose  of  benefiting  her  financially 
and  of  improving  the  country.  For  this  reason  the  policy  of  the 
government  was,  for  several  years  immediately  following  1776, 
shaped  to  the  purpose  of  disposing  of  as  much  of  this  waste 
territory  as  possible,  and  not  only  to  citizens  but  to  foreigners. 
Hence  we  find  early  laws  passed  by  the  General  Assembly 
more  fevorable  to  aliens  than  later  ones. 

The  first  act  upon  the  subject  was  passed  in  1778.*  It  con- 
firmed the  titles  of  persons  who  had,  as  heirs,  devisees  or 
assignees,  derived  title  to  land  from  aliens  who  had  settled  in 
Pennsylvania,  although  they  had  never  been  naturalized.  It 
did  not  in  any  way  enlarge  the  rights  of  aliens  themselves  to 
acquire  or  hold  land. 

The  next  year  an  act  was  passed  which,  for  the  period 
extending  from  the  date  of  the  act,  February  11,  1789,  until 
the  first  of  January,  1792,  authorized  alien  friends  to  purchase 
and  hold  lands  the  same  as  though  they  were  citizens.  This 
act  was  kept  in  force  by  various  renewing  acts  until  1797, 
when  the  unimproved  lands  having  been  mostly  disposed  oi 
by  the  Commonwealth,  and  the  same  urgent  need  for  money 
not  existing,  it  was  suffered  to  expire.  No  act  has  since  been 
passed  in  this  state  granting  such  wide  privileges  of  purchase 
to  aliens. 


^  See  StimAon'8  American  Statute  I^w,  {  6013  et  seq, 
*i  Sm.  L.  461. 
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About  the  same  time,  1791/  an  act  was  passed  which  held 
out  still  further  inducements  to  foreigners  to  settle  and  acquire 
land  in  this  Commonwealth.  It  provided  that  no  person 
should  be  incapable  of  taking  land  by  inheritance  or  by  devise 
by  virtue  of  being  an  alien,  thus  guaranteeing  to  prospective 
purchasers  the  security  of  being  able  to  leave  their  property 
to  their  £sunilies,  even  though  the  latter  were  still  in  the  old 
country. 

To  briefly  summarize  the  rights  of  aliens  to  hold  real  prop- 
erty in  this  Commonwealth  I  will  divide  the  subject  into  three 
topics: 

I.  CAPAcrrv  OF  Auens  to  Acquire  and  Transmit  Real 
Property  by  Devise  or  Descent. 

As  we  have  just  seen,  an  alien  may  acquire  property  by 
devise  or  by  descent  as  if  he  were  a  citizen,  he  is  under  no 
disability  at  all.  This  right  must  be  distinguished  from 
the  capacity  of  an  alien  to  leave  property  to  his  heirs  or 
devisees.  The  act  removes  the  disability  to  take ;  it  does  not 
afiect  the  disability  of  an  alien  ancestor  to  transmit  his  prop- 
erty to  his  descendants  or  to  his  devisees.  The  fear  of  Black- 
stone's  time,  that  the  country  would  be  subjected  to  pernicious 
foreign  influence,  or  that  the  alien  heir  would  be  bound  in 
all^iance  to  two  sovereigns,  seems  to  have  lost  its  influence 
over  the  minds  of  legislators. 

In  Rubeck  v.  Gardnet^  it  appeared  that  John  Lawyer,  an 
alien,  had  purchased  lands  in  Pennsylvania  and  died. 

The  contest  arose  between  his  heirs  and  his  widow,  in 
whom  the  Legislature  had  vested  the  title,  presuming  it  to 
have  escheated  to  the  Commonwealth.  Mr.  Justice  Sergeant, 
in  delivering  the  opinion  of  the  court  says :  ''  The  main  ques- 
tion raised  by  the  plaintiff*  in  error  is,  on  the  due  construction 
of  the  act  of  twenty-third  February,  1791 ;  did  that  act,  as 
the  plaintiff'  in  error  contends,  authorize  a  citizen  or  subject  of 
a  foreign  state  to  take  lands  in  Pennsylvania  by  devise  or 
descent,  from  an  alien  who  had  purchased  them  without 
having  complied  with  the  conditions  imposed  by  the  law  ? 


'  3  Sm.  L.  4. 
•7  Watts,  455. 
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It  seems  to  me  that  this  construction  would  be  contrary  to 
the  letter  of  the  act  and  its  whole  object  and  design.  The  act 
was  passed,  as  the  preamble  recites,  for  the  encouragement  of 
persons  purchasing  lands  in  this  State ;  and  therefore  must 
naturally  refer  to  persons  purchasing  lawfully,  and  not 
to  persons  acquiring  lands  here  contrary  to  law.  It  enables 
every  person,  being  the  citizen  or  subject  of  any  foreign 
state,  to  acquire  and  take,  by  devise  or  descent,  lands 
and  other  real  property  in  this  Commonwealth.  A  title 
by  devise  or  descent  is  a  derivative  title;  it  can  rise  no 
higher  than  its  source.  The  devisee  or  heir  can  only  take 
what  the  ancestor  had.  But  if  the  ancestor  was  an  alien,  and 
as  such  incompetent  to  take,  and  on  his  death  his  property 
escheated,  there  was  nothing  to  descend  or  pass  by  will.  If 
this  act  were  to  receive  the  construction  contended  for  by  the 
plaintiff,  the  heir  or  devisee  of  an  alien  would  enjoy  a  greater 
and  more  entire  estate  than  the  alien  himself  had :  whereas,  it 
would  seem  to  be  the  object  of  the  act  to  enable  a  party  to 
transmit  an  estate  legally  purchased." 

The  right  to  devise  property  acquired  by  purchase,  or  to 
leave  it  to  their  heirs  under  the  intestate  laws,  has  since  been 
conferred  upon  aliens  to  a  limited  extent 

By  the  Act  of  February  lo,  1807,*  it  was  provided  in  addi- 
tion to  the  power  of  purchase,  that  aliens  who  had  declared 
their  intention  of  becoming  citizens,  could  hold  real  property 
in  fee  simple.  This  necessarily  carried  with  it  the  right  to 
leave  it  to  their  heirs. 

The  amount  to  be  so  held  was  limited  by  the  following 
clause :  "  No  alien  or  aliens  shall  be  competent  to  purchase 
and  hold  more  than  five  hundred  acres  until  after  he  or  they 
shall  have  actually  become  a  citizen  or  citizens  of  the  United 
States." 

It  might  be  suggested  that  no  oMen  could  hold  more  than  five 
hundred  acres  even  after  he  had  become  a  citizen,  inasmuch  as 
he  would  no  longer  be  an  alien,  but  the  meaning  of  the  clause 
is  clear  enough. 

In  1 81 8  we  have  an  act  which  again  enlarges  the  power  of 
aliens  to  transmit  real  property  acquired  by  purchase  to  their 

J  4  Sm.  L.  362. 
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heirs.  The  act  of  March  24^  gave  all  alien  friends,  whether 
they  had  declared  their  intention  to  become  dtizens  or  not, 
the  right  to  hold  a  limited  amount  of  real  property  ^'to  thdr 
heirs  and  assigns  forever,  as  fully,  to  all  intents  and  purposes, 
as  any  natural  bom  citizen  may  or  can  do.''  The  amount  of 
property  allowed  to  be  so  purchased  and  held  under  the  pro- 
visions of  this  act  was  limited  to  five  thousand  acres. 

By  the  Act  of  May  i,  1861,'  aliens  may  hold  real  estate  to 
the  amount  of  five  thousand  acres  and  of  a  value  not  exceed- 
ing twenty  thousand  dollars  in  net  annual  income.  This  act 
says  nothing  specifically  about  the  quantum  of  estate  to  be  so 
hdd,  but  as  it  does  not  repeal  the  act  of  18 18,  and  is  con- 
sistent with  it,  there  is  no  doubt  that  the  same  provisions  as 
to  that  point  would  apply. 

In  the  case  of  Cammomvealth  v.  Detwiler^  Mr.  Justice 
Williams  said :  *'  Even  as  to  real  estate,  the  distinction  be-; 
tween  a  resident  alien  friend  and  a  citizen  has  disappeared  in 
Pennsylvania  and  nearly  every  other  State  in  the  Union." 
Yet  we  must  remember  that  the  power  of  an  alien  to  hold 
land  acquired  by  purchase  is  limited  to  five  thousand  acres  in 
amount  and  twenty  thousand  dollars  in  annual  value. 

As  to  the  capacity  of  an  alien  devisee  or  heir  to  leave  the 
property  so  acquired  to  his  heirs  or  devisees,  there  is  no 
question.  As  he  can  thus  acquire  a  fee  simple,  he  can  of  course 
leave  the  same  to  his  heirs.  But  if  he  purchases  beyond  the 
Imiit  the  excess  would  escheat  to  the  commonwealth. 

2.  Capacity  of  Aliens  to  Acquire   Real  Property  by 

Purchase. 

This  topic  has  already  been  touched  upon.  The  act  of 
February  10,  1807*,  was  the  first  permanent  act  to  be  passed 
granting  powers  of  purchase  to  aliens.  As  indicated  above, 
tins  act  limited  the  power  it  conferred  to  aliens  who  had 
declared  their  intention  of  becoming  citizens,  and  the  amount 
of  land  to  five  hundred  acres. 

>7SnLL.  133- 
•P.  I- 433. 
*i3iP&.  614. 

*Supra. 
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Then  in  1 8 14  an  act^  was  passed  permitting  alien  enemies 
who  had  declared  an  intention  to  become  citizens,  to  **  receive 
and  hold  "  land,  not  exceeding  two  hundred  acres  in  amount 
nor  twenty  thousand  dollars  in  value. 

In  1 8 18' the  limitations  of  the  act  of  1807  ^^^  loosened. 
The  alien  need  not  have  declared  his  intention  to  become  a 
citizen,  and  might  purchase  to  the  amount  of  five  thousand 
acres. 

The  Act  of  1 861'  limited  the  value  to  a  net  annual  income 
of  twenty  thousand  dollars. 

The  word  ''purchase/'  as  appearing  in  our  acts,  is  strictly 
construed,  and  does  not  include  the  acquisition  of  title  by 
curtesy.^  It  is  construed  to  mean  purchase  in  the  popular 
and  not  in  the  legal  sense.  Consequently  there  are  still  sev- 
eral means  of  acquiring  title  yet  wholly  denied  to  the  alien. 

This  is  the  condition  of  the  law  in  this  State  to-day. 

For  all  practical  purposes  the  alien  friend  is  on  the  same 
footing  as  a  citizen,  but  nevertheless  there  are  limits  to  his 
purchasing  power. 

When  Bonaparte,  ex-King  of  Spain,  came  to  this  country 
to  settle,  he  desired  to  purchase  a  large  landed  property, 
and  was  compelled  to  go  over  the  river  into  New  Jersey, 
when  he  would  have  preferred  to  acquire  property  in  Pennsyl- 
vania. Our  laws  were  not  liberal  enough  for  him.  So  we  see 
that  our  restrictions  have  been  of  practical  service  in  the  past 
and  may  be  in  the  future. 

A  great  many  acts  confirmatory  of  previously  acquired 
titles  have  been  passed,  but  as  they  do  not  affect  the  capacity 
of  an  alien  I  shall  not  here  refer  to  them. 

3.  Right  of  an  Auen  to  Deal  in  Personal  Propertv. 

As  I  have  before  indicated  there  are  no  restrictions  upon 
the  right  of  an  alien  in  this  country  to  purchase,  hold  and 
dispose  of  personal  property  as  he  ates  fit 

^  March  22,  6  Sm.  L.  178. 
'Act  of  March  24,  supra. 
*May  I,  anpnu 
^Reesev.  Waters,  4  W.&S.  145. 
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In  ComnumweaUh  v.  DetwiUr^  Mr.  Justice  Williams  says : 
"  We  think  the  right  of  all  persons,  not  alien  enemies,  to 
buy  and  hold,  use  and  enjoy,  personal  property,  whether  cor* 
porate  stocks  or  articles  of  merchandise,  is  older  than  the 
G)nstitution,  and  that  citizenship  of  the  United  States  is  not 
necessary  to  its  exerdse.    ...    In  Pennsylvania,  therefore, 
a  resident  alien  friend  can  deal  as  freely  in  all  forms  of  prop- 
erty, whether  personal  or  real, '  to  all  intents  and  purposes  as 
any  natural  bom  citizen  or  citizens  may  or  can  do.'    He  may 
embark  in    business,  become  a  stockholder  in  a  joint-stock 
assodatioii   or  corporation,  become  a  manager  or  director, 
when  not    expressly  made  ineligible,  and  use,  enjoy,  control 
and  direct   his  property,  of  whatever  nature  or  kind,  in  the 
same  manner  as  any  natural-bom  citizen  may  do." 

Thomas  Raebum  White. 


'Supra. 
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Upon  re-assembling,  next  (Jay,  the  Convention  at  once 
resolved  itself  into  a  Committee  of  the  Whole  to  consider 
both  the  Virginia  and  the  New  Jersey  plans.  In  the  long 
and  exhaustive  debate  which  ensued,  it  can  be  said  with 
truth  that  it  would  be  difficult  to  imagine  a  phase  of  the 
question — ^the  broad,  general  question — or  a  single  point 
in  connection  with  it,  that  was  not  brought  out  A  vote  was 
not  reached  until  June  19th;  and  several  speeches  longer 
than  any  yet  delivered,  were  made  in  the  intervening  three 
days.  It  is  worthy  of  remark,  however,  that  but  few  mem- 
bers participated.  Two  new  debaters  appeared,  one  on  each 
side — and  both  from  New  York:  Hamilton  and  Lansing. 
Of  course,  the  former  favored  the  Virginia  plan,  the  latter 
the  New  Jersey  plan — and  only  one  other  member — the 
proposer  of  the  plan,  Mr.  Patterson,  raised  his  voice  in  sup- 
port of  it.  On  the  other  hand,  Messrs.  Madison,  Wilson 
and  Randolph — ^to  whom  we  may  fairly  add  Mr.  Pinckney 
and  Mr.  King — ^were  determinedly  against  it.  Mr.  Lan- 
sing opened  the  debate  in  much  the  same  way  as  did  Mr. 
Webster  many  years  later — ^he  "called  for  the  reading  of 
the  resolutions"  at  the  head  of  each  plan — for  the  purpose 
of  contrasting  them.  He  then  stated  truly  enough  that  they 
were  radically  different  in  principle :  "That  of  Mr.  Patter- 
son sustains  the  sovereignty  of  the  respective  States,  that 
of  Mr.  Randolph  destroys  it.  .  .  .  The  plan  of  Mr. 
Randolph,  in  short,  absorbs  all  power,  except  what  may  be 
exercised  in  the  little  local  matters  of  the  States  which  are 
not  objects  worthy  of  supreme  cognizance."  One  would 
suppose  that  this  strong  contrasting  of  the  two  plans  would 
be  followed  by  an  earnest  advocacy  of  the  one  or  the  other 
on  the  ground  of  its  intrinsic  merit — ^nothing  of  the  kind ! 
He  states  his  principal  objections  to  the  Virginia  plan  to  be, 
first,  the  want  of  power  in  the  Convention  to  propose  it; 
and  second,  the  improbability  of  its  adoption!  And  Mr. 
Patterson,  who  followed  him,  said  practically  the  same 
90 
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thing:  "Our  object  is  not  such  a  government  as  may  be 
best  in  itself,  but  such  a  one  as  our  constituents  have  au- 
thorized us  to  prq)are,  and  as  they  will  approve."  It  is 
true  that  he  urged  that  the  Virginia  plan  would  be  "enor- 
mously expensive" — ^and  also  that  he  based  his  contention 
to  lack  of  power  on  the  part  of  the  Convention  to  propose 
it  upon  the  lack  of  power  in  the  States  themselves,  except 
by  a  unanimous  vote,  to  do  away  with  the  Confederacy. 
The  argument  as  to  the  lack  of  power  in  the  Confederacy 
was  well  answered  by  Mr.  Wilson  in  a  few  words — ^he  "con- 
ceived himself  authorized  to  conclude  nothing,  but  to  be 
at  liberty  to  propose  anything."  He  contrasted  the  two 
plans  point  by  point — ^the  great  contrast  really  being  that 
representation  of  the  people  at  large  was  the  basis  of  the 
Virginia  plan — "the  State  l^slatures  the  pillars  of  the 
other." 

He  also  called  attention  to  the  danger  of  "legislative 
despotism"  from  a  single  body — ^a  legislature  should  be  bi- 
cameral. 

Mr.  Randolph  followed  in  a  strong  speech,  setting  forth 
the  need  for  a  National  Government.  The  Confederate 
plan  had  been  tried  and  found  wanting;  a  resort  to  coercion, 
as  suggested  in  the  New  Jersey  plan,  would  be  an  imprac- 
ticable and  cruel  expedient,  and  national  legislation  over 
individuals  must  therefore  be  resorted  to— and  much  more 
to  the  same  effect.  Mr.  Dickinson  made  a  motion,  which 
was  carried,  to  postpone  consideration  of  the  first  resolu- 
tion in  the  New  Jersey  plan  to  take  up  a  resolution  to  the 
effect  that  the  alterations  in  the  Articles  of  Confederation 
should  be  such  as  would  "render  the  Government  of  the 
United  States  adequate  to  the  exigencies,  preservation  and 
the  prosperity  of  the  Union."  The  debate,  however — or 
rather  the  attacks  upon  the  New  Jersey  plan— continued 
on  general  lines,  and  Mr.  Hamilton  took  the  floor  for  the 
first  time,  delivering  what  has  been  termed  a  "highly  na- 
tionalistic speech" — ^and  so  it  was;  but  while,  perhaps,  he 
goes  somewhat  further  than  any  of  his  fellow-members, 
many  of  his  arguments  are  most  cogent.  He  strongly  con- 
tended that  any  arrangement  which  made  the  'State  govern- 
ments instead  of  the  General  Government  the  most  impor- 
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tant  in  the  eyes  of  the  people,  would,  to  use  the  words  of 
President  Buchanan,  "contain  the  seeds  of  its  own  dissolu- 
tion/' I  commend  all  the  speeches  in  this  debate  to  the  care- 
ful attention  of  all  students  of  the  subject.  Mr.  Hamilton 
concluded  by  reading  a  sketch  of  a  plan,  expressly  disclaim- 
ing any  intention  to  lay  it  before  the  Committee  as  such,  but 
submitting  it  as  a  general  statement  of  his  ideas.  I  propose 
to  give  this  sketch  in  full,  for  several  reasons :  First,  be- 
cause it  shows  how  strongly  the  need  of  a  General  Govern- 
ment was  felt  by  one  of  the  ablest  men  of  the  day;  second, 
because  it  represents  the  high-water  mark  of  nationalistic 
utterance  in  the  Convention,  and  lastly,  because  it  is  more 
like — or  rather,  less  tmlike — ^the  Constitution  as  finally 
adopted,  than  is  the  New  Jersey  plan : 

I.  The  Supreme  Legislative  power  of  the  United  States 
to  be  vested  in  two  different  bodies  of  men :  the  one  to  be 
called  the  Assembly,  the  other  the  Senate;  who  together 
shall  form  the  Legislature  of  the  United  States,  with  power 
to  pass  all  laws  whatsoever,  subject  to  the  negative  here- 
after mentioned. 

II.  The  Assembly  to  consist  of  persons  elected  by  the 
people  to  serve  for  three  years. 

III.  The  Senate  to  consist  of  persons  elected  to  serve 
during  good  behavior ;  their  election  to  be  made  by  electors 
chosen  for  that  purpose  by  the  people.  In  order  to  do  this, 
the  States  to  be  divided  into  Election  Districts.  On  the 
death,  removal  or  resignation  of  a  Senator,  his  place  to  be 
filled  out  of  the  district  from  which  he  came. 

IV.  The  Supreme  Executive  authority  of  the  United 
States  to  be  vested  in  a  Governor,  to  be  elected  to  serve  dur- 
ing good  behavior;  the  election  to  be  made  by  electors 
chosen  by  the  people  in  the  Election  Districts  aforesaid.  The 
authorities  and  functions  of  the  Executive  to  be  as  follows : 
To  have  a  negative  on  all  laws  about  to  be  passed ;  to  have 
the  direction  of  war  when  authorized  or  b^^;  to  have, 
with  the  advice  and  approbation  of  the  Senate,  the  power  of 
making  all  treaties;  to  have  the  sole  appointment  of  the 
heads  or  chief  officers  of  the  Departments  of  Finance,  War 
and  Foreign  Affairs;  to  have  the  nomination  of  all  other 
officers  (ambassadors  to  foreign  nations  included),  subject 
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to  approbation  or  rejection  of  the  Senate;  to  have  the 
power  of  pardoning  all  offences  excq)t  treason,  which  he 
shall  not  pardon  without  the  approbation  of  the  Senate. 

V.  On  the  death,  resignation  or  removal  of  the  Governor, 
his  authorities  to  be  exercised  by  the  President  of  the  Sen- 
ate till  a  successor  be  appointed* 

VI.  The  Senate  to  have  the  sole  power  of  declaring  war ; 
the  power  of  advising  and  approving  all  treaties ;  the  power 
of  approving  or  rejecting  all  appointments  of  officers,  ex- 
cept the  heads  or  chiefs  of  the  Departments  of  Finance, 
War  and  Foreign  Affairs. 

VII.  The  supreme  judicial  authority  to  be  vested  in 
judges,  to  hold  their  offices  during  good  behavior,  with 
adequate  and  permanent  salaries.  This  court  to  have 
original  jurisdiction  in  all  causes  of  capture,  and  appellative 
jurisdiction  in  all  causes  in  which  the  revenues  of  the  Gen- 
eral Government,  or  the  citizens  of  foreign  nations,  are 
concerned. 

VIII.  The  Legislature  of  the  United  States  to  have 
power  to  institute  courts  in  each  State  for  the  determina- 
tion of  all  matters  of  general  concern* 

IX.  The  Governor,  Senators,  and  all  officers  of  the 
United  States,  to  be  liable  to  impeachment  for  mal-  and  cor- 
rupt conduct;  and  upon  conviction,  to  be  removed  from  of- 
fice, and  disqualified  from  holding  any  place  of  trust  or 
profit;  all  impeachments  to  be  tried  by  a  court  to  consist 

of  the  Chief ,  or  Judge  of  the  Superior  Court  of 

Law  of  each  State,  provided  such  judge  shall  hold  his 
place  during  good  behavior  and  have  a  permanent  salary. 

X.  All  laws  of  the  particular  States  contrary  to  the  Con- 
stitution or  laws  of  the  United  States  to  be  utterly  void; 
and  the  better  to  prevent  such  laws  being  passed,  the  Gov- 
ernor or  President  of  each  State  shall  be  appointed  by  the 
General  Government,  and  shall  have  a  negative  upon  the 
laws  about  to  be  passed  in  the  State  of  which  he  is  Gov- 
ernor or  President. 

XI.  No  State  to  have  any  forces,  land  or  naval;  and 
the  militia  of  all  the  States  to  be  under  the  sole  and  ex- 
clusive direction  of  the  United  States,  the  officers  of  which 
to  be  appointed  and  commissioned  by  them* 
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It  is  amusing  to  picture  to  one's  self  the  feelings  which 
the  reading  of  this  "sketch"  must  have  aroused  in  Yates, 
Lansing,  Luther  Martin,  and  others  like  them;  horror, 
amazement  and  disgust  must  have  filled  their  minds ;  it  was 
an  "abomination  unto  them."  There  is  little  resemblance 
between  either  the  sketch  or  the  New  Jersey  plan  and  the 
G>nstitution ;  but  I  have  said  that  the  sketch  was  less  un- 
like it  than  the  plan.    Let  us  compare  both  with  it,  and  see. 

First  The  sketch  and  the  Constitution  provide  for  a 
single  Executive — ^the  plan  for  a  plural  Executive — ^at  least 
by  strong  implication. 

Second.  The  sketch  and  the  Constitution  provide  for  a 
bi-cameral  Legislature — ^the  plan  for  a  single  house. 

Third.  The  sketch  and  the  Constitution  provide  for  the 
election  of  the  Executive  by  electors  chosen  by  the  people — 
the  plan  for  an  Executive  chosen  by  "the  United  States  in 
Congress." 

Fourth.  The  sketch  and  the  Constitution  provide  for  the 
election  of  one  branch  of  the  General  Legislature  by  the 
people — ^the  plan  does  not  provide  for  the  direct  participa- 
tion of  the  people  in  the  General  Government  at  all. 

Fifth.  The  sketch  and  the  Constitution  provide  for  the 
creation  of  inferior  courts  by  Congress — ^the  plan  does  not. 

Sixth.  The  sketch  and  the  Constitution  provide  for  a 
successor — ^practically  the  same  successor — ^to  the  Execu- 
tive Officer  upon  his  death,  etc. — ^the  plan  does  not. 

Seventh.  The  sketch  and  the  plan  provide  for  the 
nomination  of  various  officers  to  the  Senate  by  the  Execu- 
tive— ^the  plan  has  no  such  provision. 

Eighth— snd  most  important — Neither  the  sketch  nor  the 
Constitution  profess  to  be  amendments  to  or  revisions  of 
the  Articles  of  Confederation ;  the  plan  is  avowedly  noth- 
ing else.  I  think  I  may  say  with  entire  confidence,  that 
excepting  the  provision  for  a  Supreme  Court  to  be  ap- 
pointed by  the  Executive,  and  its  jurisdiction,  there  is  not 
a  line  in  the  plan  in  which  a  resemblance  to  the  Constitution 
can  be  found. 

Mr.  Hamilton's  sketch  provoked  no  comment.  His 
ideas  were  far  in  advance  of  what  the  Convention  was 
prepared  to  do— for  they  meant  the  practical  annihilation  of 
the  States  even  as  local  autonomies. 
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Next  day  the  resolution  of  Mr.  Dickinson  was  voted 
down,  and  the  debate  was  closed  by  Mr.  Madison  in  a 
long  and  able  speech,  in  which  he  showed  the  inadequacy 
of  a  Confederacy  to  the  needs  of  the  country.  He  cited 
numerous  examples  of  confederacies  in  past  times — "the 
Amphictyonic  and  Achaean  Confederacies  among  the  an- 
cients, and  the  Helvetic,  Germanic  and  Belgic  among  the 
modems" — in  support  of  his  argument.  In  all  of  them 
there  had  been  a  tendency  by  the  members  to  encroach  upon 
joint  body.  At  the  conclusion  of  his  speech,  a  motion  to 
postpone  the  first  resolution  of  the  New  Jersey  plan  was 
carried  by  a  vote  of  all  the  States  except  New  York  and 
New  Jersey.  And  a  motion  by  Mr.  King,  to  the  effect  that 
the  Committee  rise  and  report  the  Virginia  plan  as  before, 
was  carried,  New  York,  New  Jersey  and  Delaware  voting 
"no,"  and  Maryland  being  divided. 

But  the  matter  was  far  from  settled.  The  whole  question 
was  discussed  again  in  Convention,  and  a  few  new  ideas  were 
brought  out,  although  much  that  had  been  said  before  was 
said  over  again,  as  is  usual  in  such  cases.  The  immediate 
question  before  the  house  was  the  first  resolution  of  the 
Committee's  report,  to  the  effect  that  a  National  Govern- 
ment ought  to  be  established.  Mr.  Wilson  took  occasion  to 
say  that  he  did  not  favor  the  abolition  or  practical  annihila- 
tion of  the  State  Governments— quite  the  contrary;  and 
the  same  thing  was  said  by  Mr.  Mason  a  little  later. 
It  is  quite  instructive  to  note  the  varied  opinions  with 
r^;ard  to  the  actual  status  of  the  States.  Mr.  King,  for 
example,  asserted  that  the  States  were  not  really  "sovereign" 
— that  if  they  retained  some  portion  of  their  sovereignty, 
they  had  certainly  divested  themselves  of  essential  portions 
of  it;  while  Mr.  Martin  declared  that  the  separation  from 
Great  Britain  placed  the  thirteen  States  in  a  "state  of  na- 
ture toward  each  other"— and  that  but  for  the  Confedera- 
tion they  would  be  so  still.  This  was  utterly  denied  by  Mr. 
Wilson  and  Mr.  Hamilton,  Mr.  Wilson  saying  that  they 
had  been  declared  free  and  independent  as  ''United  Colo- 
nies'' 

I  do  not  propose  to  discuss  this  question  over  again.  In  a 
k>nner  article  I  have  tried  to  show  briefly  that  Mr.  Martin 
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was  right:  I  merely  notice  these  utterances,  as  evidence 
that  the  ideas  of  "divided  sovereignty'*  and  of  our  being 
"one  people"  from  the  beginning  had  very  respectable  sup- 
porters at  the  time..  Mr.  Ellsworth  now  moved  to  strike 
out  the  word  "National"  in  the  resolution,  so  that  it  would 
run,  "The  Government  of  the  United  States  ought  to  con- 
sist," etc  The  advocates  of  a  General  Government  cared 
little  what  it  was  called ;  and  as  this  change  would  probably 
soothe  the  feelings  of  many  whose  feelings  would  have  to 
be  soothed,  no  objection  was  made  to  it;  and  of  course  the 
corresponding  change  was  made  in  all  subsequent  resolu- 
tions. Considerable  importance  is  attached  to  this  by  later 
writers,  as  tending  to  prove  that  the  idea  of  a  truly  *'na- 
tional"  Government  was  explicitly  abandoned.  Nothing 
could  be  more  misleading.  The  term  "National"  was  sup- 
posed by  some  to  savor  of  undue  centralism,  of  the  total 
demolition  of  Statehood,  which  was  never  seriously  thought 
of  by  any  appreciable  number  of  delegates.  The  real  op- 
ponents of  the  Virginia  plan  were  just  as  determinedly  so 
as  ever,  for  when  the  second  resolution  providing  for  a 
bi-cameral  Legislature  came  before  the  House,  Mr.  Lansing 
once  more  stated  that  the  real  question  was  whether  the 
Convention  proposed  to  adhere  to  the  "foundation  of  the 
present  Confederacy,"  again  urging  the  lack  of  power  on 
the  part  of  the  Convention  to  do  an3rthing  else  than  ad- 
here to  that  foundation,  and  the  impossibility  of  inducing 
the  people  to  approve  of  an3rthing  different  He  attacked 
with  some  force  the  provision  giving  the  General  Legisla- 
ture a  negative  upon  State  enactments.  He  moved,  as  a 
substitute  for  the  second  resolution,  "That  the  powers  of 
legislation  be  vested  in  the  United  States  in  Congress." 
This  motion  was  lost  by  the  usual  vote.  Dr.  Johnson,  of 
Connecticut,  said  that  if  the  advocates  of  the  Virginia  plan 
could  show  that  the  individuality  of  the  States  would  not  be 
endangered  by  the  plan,  many  of  their  objections  would  be 
removed.  He  was  ably  answered  by  Mr.  Wilson  and  Mr. 
Madison.  The  remarks  of  the  latter  were  so  very  clear  and 
comprehensive  that  I  will  try  to  give  the  substance  of  them. 
He  contended  that  there  was  less  of  danger  of  encroach- 
ments by  than  upon  the  General  Government,  and  that  en- 
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croachments  by  it  were  lesser  evils  than  encroachments  upon 
it;  that  the  history  of  confederacies  the  world  over  had 
shown  that  the  tendency  was  rather  toward  anarchy  than  to- 
ward despotism — of  which  the  existing  Confederacy  was  a 
shining  example.  In  answer  to  the  objection  that  under  the 
proposed  General  Government  the  tendency  would  be  the 
other  way,  he  said  that  even  supposing  that  indefinite 
power  were  to  be  given  to  the  General  Legislature,  there 
was  no  reason  to  fear  that  it  would  take  from  the  States 
any  branch  of  their  power  whose  operation  was  beneficial, 
instancing  the  existence  undisturbed  of  townships,  etc., 
within  the  States,  whose  local  authority  no  legislature  had 
interfered  with.  The  great  objection  to  a  General  Govern- 
ment was  the  impracticability  of  its  extending  "its  care  to 
all  minute  objects  which  fall  under  the  cognizance  of  local 
jurisdictions."  If  such  care  were  practicable,  "the  people 
would  not  be  less  free  as  the  members  of  one  great  Re- 
public than  as  members  of  thirteen  small  ones." 

"Taking  the  reverse  as  the  supposition,  that  a  tendency 
should  be  left  in  the  State  Governments  toward  an  indepen- 
dence on  the  General  Government,  and  the  gloomy  con- 
sequences need  not  be  pointed  out"  Were  ever  words 
more  prophetic?  And  mark  what  follows  immediately: 
"The  imagination  of  them  must  have  suggested  to  the 
States  the  experiment  we  are  now  making,  to  prevent  the 
calamity,  and  must  have  formed  the  chief  motive  with  those 
present  to  undertake  the  arduous  task."  The  second  resolu- 
tion was  passed,  Connecticut  this  time  voting  with  the  ma- 
jority. Mn  Madison's  arguments  must  have  satisfied  Dr. 
Johnson  1 

The  next  question  was  on  the  third  resolution — ^and  the 
first  discussion  was  as  to  the  way  in  which  the  members 
of  the  first  branch  of  the  General  Legislature  should  be 
elected.  The  resolution  said  "by  the  people  of  the  several 
States.*'  General  Pinckney  moved  to  substitute  that  they 
should  be  elected  "in  such  manner  as  the  Legislature  of 
each  State  should  direct"  This  was  not  avowedly  intended 
to  give  the  election  to  the  States  as  such,  but  it  was  so  in- 
terpreted by  Mr.  Martin  and  Mr.  Hamilton,  the  former  in- 
stantly seconding  the  motion,  the  latter  opposing  it  because 
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it  "would  essentially  vitiate  the  plan.  It  would  increase 
that  State  influence  which  could  not  be  too  watchfully 
guarded  against.^'  Election  by  the  people  was  strenuously 
advocated  by  Mr.  Mason,  Mr.  Wilson  and  Mr.  King.  Mr. 
Rutledge  denied  that  there  was  any  solid  distinction  between 
a  "mediate  and  immediate  election  by  the  people,"  and 
thought  a  better  class  of  men  would  be  sent  to  the  General 
Legislature  by  the  State  Legislatures  than  by  the  people. 
The  three  gentlemen  just  mentioned  thought  the  distinction 
most  vital ;  they  urged  that  the  direct  participation  by  the 
people  in  the  new  government  was  "the  foundation  of 
the  fabric''— elections  by  Legislatures  would  not  be 
actuated  by  the  sentiments  of  the  people;  indeed,  there  was 
ah  official  legislative  sentiment  opposed  to  the  General 
Government,  and,  moreover,  the  Legislatures  would  choose 
men  subservient  to  their  owii  views.  We  seem  to  have  had 
examples  of  the  converse  of  this  proposition  in  these  latter 
days!  General  Pinckney's  motion  was  lost,  Connecticut 
again  in  the  minority  this  time.  The  resolution  was  then 
passed  as  reported,  New  Jersey  alone  dissenting^  Mary- 
land, as  usual,  divided.  One  cannot  fail  to  observe  the  con- 
stant but  abortive  attempts  of  the  "State  rights"  men  to 
engraft  upon  the  plan  something  clearly  recognizing  those 
"rights,"  or  more  properly,  those  powers,  which  would 
stamp  the  States  as  distinct  and  complete  sovereignties. 
And  it  is  also  not  to  be  forgotten,  that  it  was  not  only  the 
large  States — repeatedly  stated  to  be  only  three — ^which 
were  opposed  to  these  attempts. 

The  debates  continued  on  various  points  and  questions, 
without  an3rthing  of  importance  with  regard  to  the  inquiry 
in  which  we  are  now  engaged,  until  June  27,  when  the  reso- 
lutions as  to  suffrage  in  the  two  branches  of  the  General 
Legislature  came  before  the  House.  The  seventh  resolution 
provided  that  representation  in  the  first  branch  ought  to 
be  in  proportion  to  the  number  of  white  and  other  free  in- 
habitants, etc. 

Mr.  Luther  Martin  immediately  took  the  floor,  and  in  a 
speech  of  some  length,  and  "which  was  delivered  with  much 
diffu^eness,  and  considerable  vehemence,"  proceeded  to  lay 
down  the  whole  anti-national  position,  contending  that  the 
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new  Government  should  be  organized  for  States,  not  for 
people,  and  that  the  proposed  plan  would  leave  the  small 
States  wholly  at  the  mercy  of  the  large  ones — ^taking  for 
granted  that  it  was  at  least  probable,  if  not  certain,  that  the 
representatives  from  the  large  States  would  always  be 
found  voting  on  the  same  side.  At  the  conclusion  of  Mr. 
Martin's  speech,  Mr.  Lansing,  seconded  by  Mr.  Dayton, 
moved  in  substance  that  the  right  of  suffrage  be  the  same 
as  under  the  Confederation.  Mr.  Williamson  observed  that 
if  the  States  were  equally  sovereign  now,  they  would  re- 
tain that  equality  when  each  one  had  parted  with  equal 
portions  of  it.  Mr.  Madison  said  that  the  fallacy  in  the 
reasoning  of  the  other  side  was  in  confounding  a  mere 
treaty  between  sovereign  States  with  a  compact  by  which 
an  authority  was  created  paramount  to  the  parties,  and 
making  laws  for  the  government  of  them.  He  likened  the 
States  in  the  proposed  plan  to  coimties — ^and  contended  that 
the  true  interest  of  the  small  States  was  to  make  that  re- 
semblance as  strong  as  possible:  "In  a  word,  the  two  ex- 
tremes before  us  are,  a  perfect  separation,  and  a  perfect  in- 
corporation of  the  thirteen  States.  In  the  first  case,  they 
would  be  independent  nations,  subject  to  no  law  but  the 
law  of  nations.  In  the  last,  they  would  be  mere  counties 
of  one  entire  republic,  subject  to  one  common  law.  In  the 
first  case,  the  smaller  States  would  have  ever)rthing  to  fear 
from  the  larger.  In  the  last,  they  would  have  nothing  to 
fear,"  etc.,  etc.  Dr.  Johnson  said,  truly  enough,  that  the 
controversy  was  likely  to  be  endless  where  the  starting 
point  of  the  contestants  was  not  the  same — same  regarding 
th^  States  as  States  and  others  as  merly  parts  of  a  State. 
(I  do  not  quote  him  verbatim.)  His  conclusion  was  that 
these  two  ideas  might  be  and  should  be  combined — ^by  giv- 
ing the  people  as  such  representation  in  one  branch  and 
the  States  representation  as  such  in  the  other — a  view 
which,  as  we  know,  finally  prevailed,  though  with  an  im- 
portant qualification,  as  will  be  noticed  later  on.  The 
great  advantage  in  point  of  security  to  the  smaller  States 
by  uniting  with  the  large  ones  under  one  government  was 
well  pointed  out  by  Mr.  Gorham.  The  plan  was  not  suffi- 
ciently "National'* — ^that  is,  centralized — ^to  suit  Mr.  Read. 
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But  Mr.  Madison  and  Mr.  Gerry  (who,  by  the  way,  asserted 
that  the  States  never  were  independent),  and  others,  while 
urging  consolidation,  and  picturing  the  dissolution  of  the 
Union  as  a  dire  calamity,  were  sensible  of  the  unwisdom 
of  entirely  abolishing  or  ignoring  the  States.  By  a  vote 
of  six  to  four,  and  one  divided — ^as  usual — ^the  clause  in 
the  seventh  resolution,  that  the  representation  ought  not  to 
be  according  to  that  established  by  the  Articles  of  Con- 
federation, was  passed.  Every  argument  that  could  be 
imagined  was  brought  forward — and  most  of  them  were 
unanswered  and  unanswerable — to  show  the  advan- 
tage of  all  concerned,  and  the  abstract  justice  of  the 
rule  of  proportionate  representation;  but  apparently  with- 
out avail.  The  vote  was  just  as  it  would  probably  have 
been  if  not  a  word  had  been  uttered  on  either  side.  Once 
more,  however,  let  it  not  be  forgotten  that  only  four  States 
were  against  proportionate  representation,  three  of  the 
smaller  ones  joining  with  the  larger  ones  on  this  and  other 
kindred  questions.  The  present  vote,  however,  only  de- 
cided that  the  old  rule  of  representation  should  not  obtain 
as  to  the  first  branch.  It  was  now  moved  to  postpone  the 
rest  of  the  seventh  resolution,  to  take  up  the  eighth,  which 
provided  for  the  same  rule  of  representation  in  the  second 
branch  as  in  the  first.  This,  of  course,  occasioned  a  long 
and  warm  debate;  it  was  the  rock  upon  which  the  Con- 
vention was  nearly  wrecked.  It  would  not  be  profitable 
to  follow  it  in  detail.  It  was  in  the  main,  of  course,  the 
old  fight  between  the  nationalists  and  anti-nationaUsts.  But 
here  and  there  some  things  of  interest  and  importance  are 
to  be  found.  Mr.  Wilson  called  attention  to  the  fact  that 
the  vote  last  taken  if  the  delegates  were  to  be  considered  as 
representing  the  people  of  the  States,  had  shown  that  the 
people  favored  a  change  in  the  rule  of  representation  in  the 
proportion  of  ninety  to  twenty-two,  and  asked  whether 
the  government  about  to  be  formed  was  "for  men,  or  for 
the  imaginary  beings  called  States?''  He  was,  of  course, 
for  proportionate  representation  in  both  branches,  be- 
lieving that  any  other  rule  placed  the  majority  in  the 
hands  of  the  minority.  Mr.  Ellsworth  denied  this,  and  said 
that  it  simply  gave  the  minority  a  salutary  check  upon  the 
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majority.  As  a  possible  instance  of  combination  among  the 
larger  States,  he  said  that  if  in  pursuance  of  some  com- 
mercial arrangement,  "two  or  three  free  ports  and  no  more 
were  to  be  established,"  Boston,  Philadelphia,  and  some 
port  on  the  Chesapeake  (in  Virginia)  might  be  chosen.  The 
important  point  was  brought  out  by  Mr.  Madison  that  it  was 
not  the  size  of  the  States,  but  their  circumstances,  which 
gave  them  different  interests,  and  that  the  real  difference 
was  between  the  free  North  and  the  slave-holding  South. 
Another  difficulty  suggested — ^and  one  which  undoubtedly 
existed — ^was  the  inconveniently  large  number  of  Senators 
resulting  from  proportionate  representation.  Dr.  Franklin 
suggested  that  on  certain  questions  the  States  should  have 
an  equal  vote  in  the  Senate,  and  Mr.  King  expressed  sur- 
prise that  "if  we  were  convinced  that  every  tnan  in  America 
was  secured  in  all  his  rights,  we  should  be  ready  to  sacrifice 
this  substantial  good  to  the  phantom  of  State  sovereignty," 
etc.  Mr.  Ellsworth  said  that  while  under  a  National  Gov- 
ernment, he  should  participate  in  national  security,  he 
wanted  domestic  happiness,  dependent  on  local  matters  to 
which  a  National  Government  could  not  attend,  and  for 
which  he  looked  to  the  State  Government.  Mr.  King  was 
for  preserving  the  State  governments  to  the  extent  neces- 
sary for  those  piUT)oses.  The  vote  resulted  in  a  tie — under 
ordinary  circumstances  it  would  have  resulted  in  the  adop- 
tion of  the  resolution  by  a  majority  of  one,  Georgia  and 
Maryland  being  divided.  But  Mr.  Martin's  colleague,  Mr. 
Jennifer,  was  absent,  and  he  alone  cast  the  vote  of  the  State. 
Strictly  speaking,  the  vote  was  upon  a  motion  of  Mr.  Ells- 
worth's, providing  for  one  vote  by  each  State  in  the  Sen- 
ate. In  spite  of  the  fact — for  unfortunately  it  was  a  fact — 
brought  out  by  Mr.  Madison  as  to  the  real  difference  be- 
tween the  North  and  South,  there  had  been  no  such  group- 
ing of  States  thus  far.  Another  apparently  remarkable 
feature  of  the  debates  is,  that  it  seems  to  have  been  assumed 
that  the  votes  of  the  representatives  from  any  State,  even 
under  proportionate  representation,  would  be  unanimous 
upon  ah  questions;  that  they  would  be  like  so  many  dele- 
gates to  political  conventions  as  we  know  them  to-day. 
We  must  remember,  however,  that  this  was  before  the  day 
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of  political  parties.  Still,  one  would  suppose  that  as  this 
form  of  representation  was  designedly  proposed  to  give  the 
people,  as  such,  a  voice,  it  might  readily  have  been  seen 
that  the  views  and  interests  of  people  in  different  parts  of 
the  same  State  are  not  always  identical. 

Expressions  of  some  heat  had  been  indulged  in,  and  a 
deadlock  was  imminent,  when  General  Pinckney  suggested 
the  appointment  of  a  committee  to  "devise  and  re- 
port some  compromise,"  which  drew  forth  from  Mr.  Mar- 
tin the  remark  that  he  had  no  objection,  but  that  the 
smaller  States  would  never  consent  to  any  diminution 
of  their  equal  sovereignty.  However,  after  some  little 
discussion,  a  committee  was  appointed,  consisting  of 
one  member  from  each  State — Mr.  Gerry,  Mr.  Ells- 
worth, Mr.  Yates,  Mr.  Patterson,  Dr.  Franldin,  Mr.  Bed- 
ford, Mr.  Martin,  Mr.  Mason,  Mr.  Rutledge,  Mr.  Baldwin. 
This  committee  reported  two  propositions,  both,  or  neither, 
to  be  adopted.  The  first  to  the  effect  that  each  State  should 
be  allowed  in  the  first  branch  one  representative  for  every 
forty  thousand  inhabitants  "of  the  description  reported  in 
the  seventh  resolution."  States  not  containing  that  number 
(there  is  still  one  State  which  contains  but  little  more)  to 
be  allowed  one  vote.  "That  all  bills  for  raising  or  appro- 
priating money,  and  for  fixing  the  salaries  of  the  officers 
of  the  Government  of  the  United  States,  shall  originate  in 
the  first  branch  of  the  Legislature,  and  shall  not  be  altered 
or  amended  in  the  second  branch ;  and  that  no  money  shall  be 
drawn  from  the  public  treasury  but  in  pursuance  of  appro- 
priations to  be  originated  in  the  first  branch."  The  second, 
"that  in  the  second  branch  each  State  should  have  an  equal 
vote."  Like  most  efforts  at  compromise,  the  report  found 
but  little  favor  with  any  one.  It  was  most  unsatisfactory 
to  Nationalists,  who  could  not  see  that  there  had  been  any 
substantial  concession  on  the  part  of  the  small  States — 
the  provision  as  to  originating  money  bills  did  not  strike 
them  as  being  such  a  concession — ^and  they  felt  that  the 
abandonment  of  proportionate  representation  in  the  Senate 
was  a  grievous  error.  Mr.  Gouverneur  Morris  said  flatly 
that  State  attachments  and  State  importance  had  been  the 
bane  of  the  country.    But  others,  while  not  liking  the  propo- 
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sitions,  felt  that  even  a  comproaiise  was  better  than  nothing 
— ^and  so  they  began  to  discuss  the  propositions  somewhat 
in  detail,  and  committed  the  clause  fixing  the  representa- 
tion in  the  first  branch  to  a  new  committee.  The  clause  re- 
lating to  money  bills  was  then  postponed  in  order  to  take 
up  the  question  of  representation  in  the  second  branch. 

Lucius  S.  Landreth. 
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As  Marked  by  Decisions  Selected  prom  the  Advance 

Reports. 


ATTORNEY  AND  CLIENT. 

In  New  Jersey  it  would  seem  that  an  attorney  has  a  lien  on 

the  money  collected  for  his  client,  to  the  extent  of  his  com- 

Atto       '     pensation  for  services.    In  deciding  that  such  a 

ciuuim!      ^^^"  cannot  be  destroyed  by  the  employment  of  a 

new  attorney,  Vice-Chancellor  Pitney,  in  Trust 

Co.   V.  Paper  Mill  Co.,  44  Atl.  638,  gives  some  interesting 

information  as  regards  the  question  of  costs  between  the 

attorney  and  client  and  between  the  parties,  under  the  English 

and  American  rules. 


BANKS  AND  BANKING, 

De  Weese  v.  Sndth,  97  Fed.  309,  is  a  decision  by  Judge 
Phillips  of  the  Circuit  Court  (W.  D.  Mo.)  which,  if  affirmed 
i^^     .      by  the  Circuit  Court  of  Appeals,  may  impose  a 
Bank,  Actkm  senous  limitation  upon  the  power  of  the  comp- 
by  Reoaivcr,   troUcr  of  the  Currency  and  may  prove  a  blow  to 
Two  AMMf.   creditors  of  insolvent  national  banks.    The  comp- 
cofl^ptrauer    ^oUer  had  directed  the  receiver  of  the  bank,  in  this 
case,  to  collect  75  per  cent  from  the  stockholders, 
which  was  done,  but  finding  that  the  sum  collected  was  insuf- 
ficient to  meet  the  liabilities,  he  made  a  second  assessment  oi 
25  per  cent    In  an  action  by  the  receiver  against  a  stock- 
holder to  collect  the  amount  of  the  second  assessment,  it  was 
held,  (i)  that  the  comptroller  had  exhausted  his  power  when 
he  had  levied  the  first  assessment,  and  (2)  even  if  the  second 
assessment  was  valid,  the  amount  could  not  be  recovered, 
since  the  liability  of  the  stockholder  was  a  single  one,  which 
must  be  enforced  in  a  single  action  by  the  receiver  or  not  at 
all,  according  to  the  common  law  rule  that  an  entire  cause  of 
action  may  not  be  split  up  in  separate  suits. 

Where  a  bank  has  paid  money  on  a  check,  to  which  a 

material  indorsement  has  been  forged,  the  bank  is  liable,  unless 

Forged  Check,  ^^  depositor  is  guilty  of  such  negligence  as  would 

Duty  of      estop  him  from  claiming  against  the  bank.    The 

■^•P******'      Court  of  Appeals  of  New  Jersey  has  decided  that 

where  an  indorsement  has  been  forged,  the  mere  fact  that  the 
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BANKS  AND  BANEING  (Continued). 

depositor  keeps  the  returned  check  in  his  possession  without 
informing  the  bank  of  the  forgery  is  not  negligence,  in  the 
absence  of  proof  that  he  is  acquainted  with  handwriting  of 
the  indorser :    Meek.  NcU.  Bank  v.  Harttr,  44  AtL  715. 

Rev.  St  (U.  S.),  §  5136,  empowers  national  banks  "  to  exer- 
cise ....  all  such  incidental  powers  as  shall  be  necessary 
p^^^^      to  carry  on  the  business  of  banking,"  etc.    Under 
HttfTiwiBairir  this  sectiou,  it  was  held  by  the  Circuit  Court  of 
to  Afn»e     Appeals,  Eighth   Circuit,  that  a  national  bank 
ftnrtiiM^anir   P^^sessed  the  power  to  buy  out  another  bank  and 
to  assume  its  liabilities  in  consideration  of  the 
transfer  to  the  former  of  all  the  property,  real  and  personal, 
and  outstanding  accounts  of  the  latter :  Schofield  v.  State  Nat. 
Bank  of  Denver^  97  Fed.  283. 


CARRIERS. 
The  Supreme  Court  of  Illinois,  following  the  Supreme 

Court  of  the  United  States  in  the  Express  Cases ^  117  U.  S.  i, 
has  decided  that  a  railroad  may  make  a  valid  con- 
tract  with  an  express  company,  and  the  employes 

CMftorfrvB    thereof,  exempting  itself  from  liability  for  negli- 

"■w^toy    gence  to  such  employes :  Blank  v.  lU.  Cent,  R.  Co., 

2J|^J^     55  N.  E.  332.    The  ground  of  the  decision  is  that 

nmamtgw     the  railroad  is  under  no  public  duty  to  furnish 

facilities  to  express  companies,  and  the  doctrine 

of  non-exemption  from  liability  for  negligence  applies  only  to 

cases  where  the  railroad  is  under  such  a  public  duty.    Ma- 

grudcr,  J.,  dissented. 

CONSTITUTIONAL  LAW. 

In  1899  the  Legislature  of  Colorado  passed  a  law  limiting 

the  time  of  work  of  employes  in  underground  mines  to  eight 

EiffM  ftour    hours.    This  law  was  attacked  as  a  violation  of 

Law  for  the  provisions  of  the  constitution  of  Colorado, 
™"^*  which  guarantee  its  citizens  freedom  of  life,  lib- 
erty and  property,  to  the  same  effect  as  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  The 
Supreme  Court  of  Colorado  declared  the  law  unconstitutional, 
as  being  within  the  above  prohibition  and  not  within  the 
reserved  police  powers :  Jn  re  Morgan^  58  Pac.  107 1. 

It  will  be  remembered  that  a  couple  of  years  ago  a  pre- 
cisely similar  law  of  Utah  was  upheld  by  the  Supreme  Court 
of  the  United  States,  as  being  a  valid  exercise  of  the  State 
police  power  and  not  opposed  to  the  Fourteenth  Amendment : 
Holden  v.  Hardy,  169  U.  S.  366.     In  the  opinion  of  Justice 
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CONSTITUTIONAL  LAW  (Conthmed). 

Brown,  in  the  latter  case,  the  decision  was  based  partly  on  a 
provision  of  the  Utah  constitution,  giving  the  Legislature 
special  supervisory  power  over  the  work  of  miners,  but  there 
was  a  strong  dictum  to  the  effect  that  such  a  law  would  come, 
independendy  of  this  special  power,  within  the  implied  police 
powers  of  the  State.  However,  in  In  re  Morgan^  supra^  the 
Supreme  Court  of  Colorado  refused  to  follow  this  dictum, 
and  intimated  that  Justice  Brown  was  wrong.  The  attitude 
assumed  by  the  Colorado  court  is  certainly  novel.  There 
have  been  innumerable  instances  of  cases  where  State  courts 
have  persisted  in  declaring  State  laws  to  be  within  the  police 
power,  until  called  sharply  to  task  by  the  Supreme  Court  of 
the  United  States,  but  this  is  the  first  one  brought  to  our 
attention  where  the  Federal  Supreme  Court  has  intimated 
that  a  law  would  fall  within  the  police  powers,  and  the  State 
court  has  thereupon  decided  that  it  would  not  The  opinion 
of  Campbell,  C.  J.,  of  the  Supreme  Court  of  Colorado, 
includes  ^  long  tirade  on  the  inalienable  right  of  the  American 
workman  to  be  forced  to  work  in  a  mine  as  long  as  his 
employer  chooses,  very  much  on  the  style  of  the  latter  part 
of  the  opinion  in  Goodcharles  v,  Wigeman^  113  Pa.  431,  which 
is  cited  with  approval. 


CONTRACTS. 

The  plaintiff  deposited  collateral  with  a  bank,  of  which  he 
was  a  customer,  under  an  agreement  whereby  it  was  provided 
Pledge  wUk  ^^^  ^^  plaintiff  authorized  the  bank  at  its  option 
To  at  any  time  to  apply  the  collateral  to  the  payment 
of  any  liability  of  the  plaintiff  to  the  bank, 
whether  said  liability  existed  at  the  time  or  should 
be  created  afterwards.  Subsequently  the  bank  bought  a  dis- 
honored promissory  note,  made  by  the  plaintiff,  from  the 
payee,  and  endeavored  to  apply  the  above  collateral  to  its 
payment  The  Court  of  Appends  of  New  York,  in  an  elabo- 
rate opinion,  decided  that  the  agreement  contemplated  only 
those  debts  which  would  arise  in  the  ordinary  course  of  busi- 
ness between  the  plaintiff  and  the  bank,  and  it  did  not  include 
the  purchase  by  the  bank  of  a  matured  liability  against  the 
plaintiff:  Gilletv.  Bank  ef  America^  55  N.  E.  292. 

A  shrewd  broker  should  not  allow  the  payment  of  his  com- 
mission to  depend  upon  the  completion  of  the  sale.    In  Owen 
Broken' Com-  ^-  R^^^^V^  55  N.  E.  247.  the  broker,  by  allowing 
■djeioae,      such  a  stipulation  in  his  contract,  lost  his  com- 
^*^*»««        mission.    The  contract,  under  which  he  was  to 
'^■^•****      sell  bonds,  provided  that  his  commission  should 
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CONTRACTS— (Continued). 

be  deducted  from  the  payment  for  the  bonds.  He  found  a 
purchaser  who  was  able  and  wiUing  to  take  the  bonds,  but 
before  the  transaction  was  completed,  the  bonds  were  declared 
iUegaH  and  void  and  their  delivery  enjoined.  The  broker 
strenuously  contended  for  the  application  of  the  principle  that 
in  real  estate  transactions  the  right  of  the  broker  becomes 
fixed  when  he  produces  a  purchaser,  no  matter  whether  the 
conveyance  is  made  or  not,  but  the  Supreme  Court  of  Indiana 
decided  that  the  above  provision  in  the  contract  made  a  sale 
and  payment  conditions  precedent  to  the  recovery  of  the  com- 
mission. 

Unlike  the  lax  rule  adopted  in  Pennsylvania,  the  Supreme 

Court  of  New  Hampshire  holds  that  evidence  of  parol  stipu- 

Q^g^ff^^  ^     lations  of  the  agent  of  a  corporation,  made  previ- 

satecriptiM    ous  to,  or  Contemporaneous  with,  the  execution 

to  Stock,      of  a  written  contract  of  subscription  to  stock,  is 

^^'^JJJJ      inadmissible  to  vary  the  terms  of  the  contract : 

ShaUuck  V.  Rabbins,  44  Atl.  694.     In  the  latter 

case  it  was  scarcely  necessary  for  the  court  to  go  this  far, 

because  the  representations  of  the  agent  were  not  as  to  the 

existence  of  a  fiict,  but  were  merely  the  expressions  of  the 

agent's  opinion  that  the  corporation  would  act  in  a  certain 

manner. 

PlaintifT  made  a  contract  with  the  City  of  New  York  to 
reline  the  basin  of  one  of  the  dty  ponds,  one  of  the  provisions 
Bztm  Allow-  ^^  ^^  contract  being,  **  All  loss  or  damage  arising 
out  of  the  nature  of  the  work  to  be  done  under 
this  agreement,  or  from  any  unforeseen  obstruc- 
tions or  difficulties  which  may  be  encountered  in 
the  prosecution  of  the  same,  or  from  the  action  of  the  ele- 
ments, or  from  incumbrances  on  the  line  of  the  work  .  .  . 
shall  be  sustained  by  the  contractor."  It  was  also  provided 
that  the  plaintiff  should  remove  the  water  from  the  pond. 
There  was  a  drain  pipe  to  the  pond,  by  which  most  of  the 
water  could  be  drawn  off,  leaving  but  a  few  feet  for  the  con- 
tractor to  pump  off;  but  when  the  work  was  commenced,  it 
was  discovered  that  the  drain  pipe  was  completely  blocked  up. 
The  plaintiff  was  therefore  obliged  to  pump  out  the  whole  ot 
the  water,  and  he  brought  suit  against  the  city  for  the  extra 
work  which  he  had  done,  at  the  request  of  the  city  engineer, 
in  pumping  off  the  water. 

The  Court  of  Appeals  of  New  York  decided  that  even 
under  the  clause  above  quoted  the  city  was  liable  for  the  extra 
work,  since  both  parties  had  entered  into  the  contract  presum- 
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ably  on  the  understanding  that  the  drain  pipe  would  work ; 
therefore  the  difficulty  did  not  arise  '^  under  the  agreement/' 
but  entirely  outside  of  the  agreement,  and  therefore  without 
the  scope  of  the  provision  making  the  pUtintiif  responsible : 
Morgan  v.  Mayor,  etc.,  of  New  York,  55  N.E.  204  (Gray  and 
O'Brien,  JJ.,  dissenting). 


CORPORATIONS. 

Fidelity  Ins.,  etc.,  Co.  v.  Mechanics^  Sav.  Bank,  97  Fed.  297, 
a  case  which  has  been  attracting  some  attention,  has  been 
^^^  lately  decided  by  the  Circuit  Court  of  Appeals, 
510^^21^^  Third  Qrcuit  It  appears  that  a  statute  of  Kansas 
wiiea:sa«d  \fj  provides  that  after  a  corporation  creditor  has  re- 
ft corporatton  covered  a  judgment  against  the  corporation,  which 

^^^^^^^  he  is  unable  to  satisfy,  he  may  bring  an  action  at 
law,  for  his  own  benefit,  against  any  stockholder,  and  may 
recover  against  the  latter  for  an  amount  equal  to  the  value  of 
his  stock.  In  the  above  action,  which  was  brought  against  a 
Pennsylvania  stockholder  in  the  Circuit  Court  (W,  D.  Penna.), 
the  defendant  pleaded,  inter  a/ia,  that  the  corporation  was 
indebted  to  him  in  an  amount  equal  to  that  for  which  the 
plaintiff  sued.  It  was  held,  (i)  that  the  liability  of  the  defen- 
dant was  to  be  determined  by  the  law  of  Kansas,  since  the 
obligation  had  accrued  in  that  jurisdiction,  and  (2)  that  since 
this  was  an  action  by  a  separate  creditor  against  the  stockholder, 
the  set-off  was  allowable,  although  if  it  had  been  an  action  by 
the  receiver  of  the  corporation  for  the  benefit  of  all  the  cred- 
itors, such  a  defence  would  not  have  been  available.  While 
basing  his  decision  upon  the  law  of  Kansas,  Judge  Acheson, 
in  his  opinion,  approves  of  the  above  rule. 

The  Supreme  Court  of  Ohio  has  affirmed  the  now  ^miliar 

rule  that  a  corporation  may,  in  issuing  stock,  reserve  a  valid 

Lira  of  corpo.  ^'^"  thereon  for  future  debts  of  the  stockholder  to 

„ition  on      tiie  corporation,  provided  notice  of  the  lien  appears 

Stock  lor      on  the  certificate.     In  Stafford  v.  Produce  Banking 

^jJ^JJJkMdi-  ^^''  55  N.  E,  162,  the  principle  was  applied  to  the 

^  extent  of  holding  the  lien  valid,  even  though  the 

indebtedness  did  not  arise  until  after  the  stockholder  had 

transferred  his  certificate  to  a  bona  fide  purchaser,  but  before 

the  latter  had  perfected  the  transfer  on  the  books  of  the 

corporation.    Counsel  for  the  transferee  strongly  urged  the 

special  capacities  doctrine  of  corporations,  contending  that  the 

charter  did  not  expressly  authorize  the  corporation  to  reserve 

a  lien  of  this  character.    To  this  the  Court  replied,  "  Since  the 
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right  to  enter  into  contracts  is  general,  and  denied  only  when 
prohibited  by  statute,  or  some  consideration  of  public  policy 
recognized  by  the  courts,  it  would  be  more  helpful,  perhaps, 
to  inquire  for  the  statutory  provision  or  the  consideration  of 
public  policy  by  which  this  contract  is  forbidden.  It  is  quite 
true  that  with  respect  to  the  franchises  which  corporations 
exercise,  and  in  their  dealings  with  the  public,  the  statute  is 
to  be  regarded  as  the  source  of  their  authority.  But  it  would 
be  difficult  to  maintain  the  proposition  that  in  their  transac- 
tions with  their  stockholders,  or  in  the  transactions  of  the 
stockholders  among  themselves,  general  rules  do  not  apply,  if 
consistent  with  the  statute.''  Several  cases  denying  this 
power  to  national  banks  were  distinguished  on  the  ground 
that  the  National  Banking  Act  prohibits  such  contracts. 

Following  the  Supreme  Court  of  the  United   States  in 
Hawkins  y.  Glenn,  131  U.  S,  319,  and  ScoinUv.  Thayer,  lOS 
iMtUcat      U*    S-    ^43»  ^^  Supreme  Court  of  Maine  has 
cwporatiM,    decided  that  no  action  may  be  brought  by  the 
ttaMHtycf    assignee  of  an  insolvent  corporation  against  a 
stadch0id0r«.]  stockholder  to  recover  the  amount  due  on  his 
stock,  until  the  amount  of  the  stockholder's  liability  has  been 
fixed  by  the  insolvency  court :  Gillin  v.  Sawyer,  44  Atl.  677. 
In  this  case  the  assignee  attempted  to  prove  the  exact  state  of 
the  corporation's  assets  and  liabilities  on  the  trial  of  the  action 
against  the  stockholder,  but  the  court  disregarded  such  proof. 
To  the  same  effect  is  DeWeest  v.  Smith,  97  Fed.  (Circ.  Ct, 
W.  D.  Mo.)  309,  which  holds  that  the  statute  of  limitations 
does  not  beg^  to  run  in  &vor  of  a  stockholder  in  an  insolvent 
national  bank  until  an  assessment  has  been  made  by  the  comp- 
troller of  the  currency,  determining  the  amount  of  the  stock- 
holder's liability. 

In  modem  times  an  information  in  the  nature  of  a  quo  war- 
ranto is  regarded  as  a  remedy  of  a  civil  nature  rather  than 
criminal.    Therefore  the  information   need   not 
^^nSm^*  state  the  offence  with  such  particularity  and  cer- 
tainty as  is  required  in  an  indictment :  Ind.  Med, 
Coll.  V.  People,  ex.  rel.  Atty  Gen.,  55  N.  E.  (111.)  345. 


CRTMINAL  LAW. 

The  so-called  "Osteopaths"  have  been  attacked  in  Ohio 
under  the  statute  making  it  illegal  for  a  person  not  a  registered 
physician  or  surgeon  to  **  direct  or  recommend  for 
the  use  of  any  person,  any  drug  or  medicine  or 
other  agency  for  the  treatment,  cure  or  relief  of 
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any  wound,  fracture  or  bodily  injury,  infirmity  or  disease  "  (92 
Ohio  Laws,  p.  44,  §  4403  f.  ).  In  StaU  v.  Liffring,  55  N.  E. 
168,  the  osteopath  was  charged  with  recommending  "  a  certain 
agency,  to  wit,  a  system  of  rubbing  and  kneading  the  body  " 
for  the  cure  of  a  person.  The  Supreme  Court  of  Ohio,  while 
refusing  to  decide  whether  or  not  an  osteopath  was  a  surgeon 
or  not,  held  that  "rubbfaig"  or  "  kneading "  did  not  come 
within  the  term  "  agency  "  under  the  statute,  but  that  the  latter 
term,  on  the  principle  of  noscitur  a  sociis,  must  be  confined  to 
that  which  is  similar  to  drugs  and  medicines,  and  did  not 
include  mere  manual  treatment ;  in  fact,  tihe  court  strongly 
intimated  that  the  addition  of  the  word  "  agency  "  did  not 
materially  broaden  the  scope  of  the  term, "  any  drug  or  med- 
icine." An  order  sustaining  a  demurrer  to  the  indictment  was 
therefore  affirmed. 


DBBDS. 

Salvage  v.  Haydock,  44  Atl.  (N.  H.)  697,  affirms  the  gener- 
ally prevailing  rule  that  possession  under  a  defectively  recorded 
Reoonung,     deed  is  constructive  notice  to  a  subsequent  gran- 
Coiwtnictivtt  tee.    Some  courts  hold  that  it  is  not  of  itself  con- 
N^***®^       structive  notice,  but  it  merely  casts  upon  the  gran- 
tee the  duty  of  making  reasonable  inquiries  as  to  the  posses- 
sor's title. 


BVIDENCE. 

While  it  is  improper  to  instruct  the  jury  that  the  fact  that  a 
witness  is  interested  weighs  against  the  vdue  of  his  testimony, 

iBtonstod     y^  ^^  ^"^  judge  may,  and  it  is  his  duty  on 

wHoflM,  request,  to  call  the  attention  of  the  jury  to  the  fact 
lotftracttoB     of  the  witness's  interest,  and  to  allow  the  jury  to 

€f  Jury.  gj^^  what  weight  to  it  they  choose.  In  State  v. 
Carey ^  55  N.  E.  261,  a  prosecution  for  bastardy,  the  trial  judge 
instructed  the  jury  that  in  determining  the  credibility  of  the 
relatrix,  who  had  testified,  they  might  take  into  consideration 
the  fact  that  she  was  interested  in  the  result  of  the  suit,  but 
that  this  fact  would  not  permit  them  to  give  her  evidence  any 
less  or  greater  weight  than  if  they  were  considering  her  evi- 
dence in  a  case  of  another  kind  in  which  she  might  be  inter- 
ested. Held,  by  the  Appellate  Court  of  Indiana,  that  this 
instruction  did  not  invade  the  province  of  the  jury. 


BXECUTIONS. 

In  accordance  with  the  weight  of  authority,  the  Supreme 
Court  of  Massachusetts  has  decided  that  where  a  levy  upon 
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personal  property  has  been  made  under  an  execu- 

^taMumttM*  ^^"'  *^  which  no  return  has  been  made,  no  pre- 
sumption that  the  judgment  of  the  creditor  has 

been  satisfied  in  whole  or  in  part,  but  the  burden  is  on  the 

debtor  to  prove  such  satisfaction :  Sfniih  v.  Condon^  55  N.  E. 

324- 


HUSBAND  AND  WIPE. 

The  fact  that  a  wife  refuses  to  attend  to  her  husband  during 

his  illness,  when  his  means  would  enable  him  to  hire  a  nurse, 

DiTOfce,      does  not  amount  to  **  cruel  "  treatment  on  the  part 

_  cnwi        of  the  wife  under  a  statute  granting  a  divorce 

TiMtMtut     f^j.  gy^jj  ^  cause:  Bonney  v.  Bonney,  55  N.  E. 

(Mass.)  461. 

INFANCY. 

The  G>urt  of  Appeals  of  New  York  has  properly  decided 
that  injustice  may  not  be  committed  under  the  plea  of  infancy. 

Racteioiiof  '"  ^^^  ^-  ^^^^f  55  N.  R  275,  the  plaintiff,  being 
tafut'sCoB-  17  years  of  age,  purchased  a  bicycle  from  tiie  de- 
tract, R«tflra  fendant  on  the  installment  plan,  used  it  for  several 

'Rcorfv?  years  and  paid  a  number  of  installments.  On  com- 
ing of  age  she  disaffirmed  the  contract,  returned  the 
bicycle  and  sued  to  recover  the  installments  paid.  The  defend- 
ant claimed  that  the  use  of  the  wheel  sUid  its  deterioration  in 
value  exceeded  the  sum  paid.  Assuming  that  the  latter  £act  was 
true^  in  the  absence  of  evidence  to  the  contrary,  the  court 
reversed  a  judgment  for  plaintifi^  since  otherwise  Uie  plaintiff 
**  would  be  making  use  01  the  privilege  of  in&ncy  as  a  sword, 
and  not  as  a  shield."  It  would  seem,  however,  that  the 
Massachusetts  courts  have  adopted  a  contrary  rule :  McCarthy 
V.  Henderson^  138  Mass.  310;  Payne  v.  Wood,  145  Mass.  558. 


JUDGMENTS. 

Where  judgment  has  been  obtained  on  a  coupon  cut  from 
a  bond,  and  an  action  is  subsequently  brought  on  another 
RMjmiicata,  coupon  firom  the  same  bond,  even  by  the  party  to 
the  first  action  or  his  privy,  the  former  judgment 
does  not  operate  as  an  estoppel  on  the  ground 
that  the  causes  of  the  two  actions  are  the  same, 
but  it  is  incumbent  on  the  party  alleging  the  conclusiveness  of 
the  judgment  to  aver  ^nd  prove  that  the  precise  question 
before  ue  court  has  been  considered  and  decided  in  the 
action  on  the  former  coupon :  Board  of  Comndssianers  v. 
SutUff,  97  Fed.  (Ore  Ct  of  App.,  8th  Circ),  270. 
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MASTER  AND  SERVANT. 

In  Sauftders  v.  Eastern  HydroMlic  Co.^  44  Atl.  630,  the 
defendant  employed  a  glazier  to  replace  a  pane  of  glass  in  a 

skylight  in  roof.      In  performing  the  work,  the 
["JST"    glazier  sat  down  on  the  roof  and  while  leaning 

over,  in  order  to  support  himself  rested  his  weight 
upon  the  muUion  which  held  the  glass  in  the  skylight  The 
muUion  broke,  and  the  glazier  brought  this  action  for  negli- 
gence, contending  that  defendant  had  not  furnished  him  a  ^e 
place  in  which  to  work.  The  Court  of  ^peals  of  New 
Jersey,  in  affirming  judgment  for  the  defendant,  held  that  the 
only  duty  resting  upon  defendant  was  to  make  the  mullion 
strong  enough  to  bear  the  weight  of  the  glass,  and  not  that 
of  the  plaintiff,  and  that  the  pUuntiff,  in  attempting  to  make 
the  mullion  perform  a  service  for  which  it  had  not  been 
reasonably  intended,  had  assumed  the  risk. 


MUNiaPAL  CORPORATIONS. 

A  municipality  may  pass  a  valid  ordinance  forbidding  the 

performance  of  worldly  labor  on  Sunday,  but  such  an  ordi- 

suaaaLj      nance  must  be  of  general  application  and  must  not 

otdiBuicM,    be  directed  against  a  particular  trade  or  class  of 

unifonBity    traders.    Therefore,  an  ordinance  of  the  City  of 

Denver,  prohibiting  the  sale  on  Sunday  of  clothing  and  certain 

other  enumerated  articles  only,  was  properly  held  void  by  the 

Supreme  Court  of  Colorado:  Denver  v.  Bach,  58  Pac.  1089. 


PARTNERSHIP. 

In  an  action  by  a  firm  creditor  to  hold  a  special  partner  in  a 

limited  partnership  as  a  general  partner,  it  was  alleged  that 

the  capital  required  from  the  special  partner  had 

^J|2^  never  been  paid  in.  The  Court  of  Appeals  of 
PMrcoer  at     New  York  held  (i)  that  the  rule  that  partnership 

oeaerai      books  are  evidence  against  the  partners  in  favor 

^JJ2^  of  outside  parties  applies  to  the  case  of  a  limited 
partnership  as  well  as  of  a  general  partnership  ; 
therefore  the  books  were  admissible  against  the  special  part- 
ner ;  and  (2)  that  the  fact  that  no  entry  appeared  on  the  books, 
showing  the  payment  by  the  special  partner  of  his  capital, 
warranted  the  court  below  in  finding  as  a  &ct  that  the  state- 
ment in  the  certificate,  that  the  capital  had  been  paid  in,  was 
false :  Hotopp  v.  Huber,  55  N.  E.  206. 


PLEADING  AND  PRACTICE. 

Except  in  New  York,  it  seems  doubtful  whether  the  prac- 
tice of  withdrawing  a  juror  in  civil  cases  at  the  plaintiff's 
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WHhdrmwtA  request,  so  that  there  may  be  a  mistrial,  exists  in 
«ijvttrfai  this  country.  In  deciding  that  in  Oregon  the 
ChrucAMs  plaintiff  had  no  right  to  such  withdrawal,  Justice 
Bean,  of  the  Supreme  Court  of  Oregon,  gives  a  history  of  the 
practice  as  it  existed  in  England.  Usbame  v.  Stephenson^  58 
km:.  1 103. 


SBAL  PROPERTY. 

In  Indiana,  when  the  titie  of  a  grantee  has  been  divested  by 

breach  of  a  condition  subsequent,  the  grantor  must  re-enter 

BvMMkof     before  he  is  entitled  to  bring  ejectment    Thus  int 

c— dMoo,     Preston  v.  Bosworthy  55  N.  E.  224,  a  lease  of  a  gas 

Rw-Botry      property  provided  tiiat  if  the  grantee  should  aban«^ 

don  the  wdl,  the  titie  should  at  once  revert  to  and  vest  in  the 

grantor.    In  an  action  by  the  grantor  against  the  grantee  td 

recover  the  land,  the  plaintiff's  complaint  alleged  a  breach  of 

condition,  but  not  a  re-entry  by  the  plaintiff.    A  demurrer  to 

the  complaint  was  sustained  by  the  Supreme  Court  of  Indiana; 

on  the  ground  that  the  breach  itself  was  not  self-operative  to 

divest  the  grantee's  tide«  since  it  might  have  been  waived. 

A  warranty  of  title  in  a  deed  is  broken  as  soon  as  the  deed 
is  executed,  where  the  grantor  has  not  a  perfect  title.    The 

^i^,^^  Court  of  Appeals  of  Kansas  has  applied  this  rule 
Wa^Mtjoi  to  a  case  where  the  defect  in  the  grantor's  tide 
Titi«,  was  not  apparent  to  the  vendee.  The  deed  was 
WkMBnkaa  executed  in  1882,  but  the  vendee  did  not  discover 
the  defect  until  1889.  Held^  that  his  lack  of  knowledge  did 
not  prevent  the  Statute  of  Limitations  from  running  against 
him  from  1882 :  Jewett  v.  Fisher,  58  Pac*  1023. 

In  Lambe  v.  Drayton^  55  N.  E.  189,  land  was  devised  to  A, 
and  her  heirs,  "  to   hold  the  said  real  estate  to  A.,  her  life- 

time."    On  A.'s  death  it  was  directed  that  the  tes- 

ucvtDowii  ^^oi''s  executors  should  divide  the  land  among 
to  a  Life  his  children.  The  Supreme  Court  of  Illinois  held, 
B^y '  ^J^  (i)  that  the  rule  illustrated  in  Tyler  v.  Moore ^  42 
«f DupMitiM  |>^  2^g^  ^jj^^  where  the  premises  of  a  conveyance 
grant  a  fee,  the  provision  in  the  habendum  that  the  grantee 
shall  take  only  a  life  estate,  is  inoperative,  applies  to  wills  as 
wdl  as  to  deeds,  though  of  course  if  the  premises  of  a  will  do 
not  expressly  grant  a  fee,  the  intention  expressed  in  the  haben- 
dum mil  control,  and  (2)  since  A.  took  a  fee,  the  remainder 
over  was  void. 
While  the  decision  was  correct^  the  reasoning  of  the  Court 
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in  regard  to  the  second  proposition  is  peculiar.  Of  course  it 
is  plain  that,  after  the  testator  had  given  A.  a  fee,  he  could  not 
turn  around  and  give  her  an  estate  for  life  witii  a  vested  re- 
mainder over ;  but  the  Court  treats  the  case  as  if  it  were  one 
of  an  executory  devise.  It  first  quotes  a  rule  from  Kent's 
Commentaries,  that  **  a  valid  executory  devise  cannot  subsist 
under  an  absolute  power  of  disposition  in  the  first  taker.** 
Then  it  goes  on  to  say  that,  "  here  the  remainder  over  to  the 
children  attempted  to  be  given  by  the  third  clause  of  the  will 
was  void,  because  by  the  first  clause  the  preceding  fee  had 
been  given  to  the  widow,  A.;  and  as  the  fee  simple  title,which 
bad  been  given  to  her,  included  and  involved  the  absolute 
power  of  disposition,  the  remainder  in  the  third  clause  was 
void  by  way  of  executory  devise."  Now  this  rule  of  Chan- 
cellor Kent,  whatever  may  be  its  logical  sufficiency,  is  well 
recognized  in  New  York  and  several  other  States,  but  it  would 
seem  that  in  the  present  case  the  court  has  misconstrued  it  in 
attempting  to  apply  it  to  the  facts  at  bar.  The  only  case 
where  the  rule  applies  is  where  the  limitation  over  is  made 
upon  the  contingency  that  the  first  taker  disposes,  or  does  not 
dispose,  of  the  land,  for  in  such  a  case  only  is  there  an  '*  im- 
plied power  of  disposition  in  the  first  taker."  In  the  present 
case  there  was  no  such  implied  power  as  will  be  seen  from  a 
glance  at  the  limitation,  any  more  than  there  is  an  implied 
power  of  disposition  in  a  limitation  "  to  A.  and  his  heirs,  and 
if  he  dies  unmarried,  to  B.,"  in  which  case  it  is  admitted  that 
Chancellor  Kent's  rule  does  not  apply. 

Perhaps  the  courts  of  the  various  States  of  the  United 
States  are  almost  equally  divided  upon  the  question  whether 
or  not  the  vendor  of  land  by  a  deed  absolute  on 
its  fetce  has  a  lien  on  the  land  for  the  purchase 
money.    In  Baker  v.  Fleming,  59  Pac.  loi,  the 

2uestion  was  presented  for  the  first  time  before  the  Supreme 
!ourt  of  Arizona.  Davis,  J.,  in  a  lengthy  opinion,  reviews 
the  authorities  on  the  subject  and  comes  to  the  conclusion 
that  the  rule  of  Pennsylvania,  Massachusetts  and  other  States, 
denying  the  existence  of  the  lien,  is  more  logical  and  fair» 
and  is  therefore  the  rule  to  be  adopted  in  the  territory  ot 
Arizona. 

A.  granted  a  strip  of  land  to  a  railroad  and  covenanted  that 
he  {without  mention  of  his  assigns)  would  build  a  division 
covciMHit  to  fe"ce,  or  not  hold  the  railroad  liable  for  injury  to 
Baiki  ,Fmic«»  cattle.  A.  then  conveyed  the  remainder  of  his  land 
Rnsning  with  to  B.,  who  had  noticc  of  the  covenant  Held^  by 
*^*  :  the  iSuprepie  Court  of  Oregon,  that  under  the 
second  resolution  in  Spencer^ s  Case^  the  covenant,  pertaining  as 
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it  did  to  a  thing  not  m  fsse,  was  personal  to  A.  and  did  not  run 
'  w{th  the  land  in  the  absence  of  mention  of  AJs  **  assign$  "  in 
.the  deed:  Brawn  v.  Sottth.  Pac.  Railway  Co.^  58  Pac.  iios* 

According  to  the  Massachusetts  rule^  the  liability  of  one 
[who  collects  water  in  a  trough  or  gutter  and  discharges  it 
niii^Bf ri  nf   "P^^  ^^  1^"^^  ^f  another,  is  an  absolute  liabili^ 
wstvn  oa    and  is  not  based  upon  negligence.    Therefore,  ip 
'  NjhJAwtog   Ktzpatrick  v.  Welsh,  55  N.  E.  178,  the  Supreme 
Pnptrty.     Court  of  Massachusetts  affirmed  the  lower  court  in 
its  refusal  to  charge  that  in  such  a  case  the  plaintiff  could  not 
recover  if  the  defendant  had  used  ordinarjr  care  in  the  con- 
struction of  the  roof  and  gutter  which  acadentally  threw  the 
water  upon  the  plaintifTs  land 


SBT-OFF. 

Where  an  action  is  brought  against  a  builder  under  the 
Mechanics'  Lien  Law  of  New  Jersey  (2  Gen.  Stat  2067),  the 
builder  may  not  employ  a  set-off  which  has  not 
arisen  from  the  transaction  upon  which  the  suit  is 
i  brought    And  this  notwithstanding  |  19  of  the 

same  act,  which  provides  that  the  defendant  shall  have  "  any 
defence  or  plea  the  builder  might  have  to  any  action  on  the 
contnurt  without  this  act" :  Nayhr  v.  Smiih,  44  Atl.  (N.  J.)  649. 


e^ATVTB  OP  FRAUDS. 

The  Kansas  statute  of  frauds  applies  to  contracts  not  to  be 
performed  within  one  year  from  the  making  thereof.  In  Ptustdx 
pMoi  cootncft  ^^'  ^^-  V'  ^^^l^^t  58  Pac.  1024,  the  Court  of 
•f  Rcfawvmiod  Appeals  of  Kansas  decided  that  a  parol  contract 
fTM  YMTto  between  the  insurance  company  and  the  insured, 
^•^'  that  the  policy  should  be  renewed  from  year  to 
year,  which  agreement  was  terminable  upon  notice  by  either 
party,  was  not  within  the  statute  and  wfis  valid.  The  case 
principally  relied  upon  was  Trustees  of  Baptist  Church  v. 
Brooklyn  Ins.  Co.,  19  N.  Y.  305,  affirmed  in  28  N.  Y.  153. 


SURBTYSHIP. 

The  Supreme  Court  of  Indiana  has  applied  with  some 

harshness  the  rule  that  a  surety  is  rdeased  by  reason  of  the 

^^^^^^jj^^  alteration  of  the  instrument  without  his  consent. 

iitiBMiiBi    In  Moore  v.  Hinshaw,  55  N.  E.  236,  an  agreement 

uadw AfiM-  was  made  between  all  the  parties  that  a  note  bear- 

t  wwfc    Jug  interest  at  eight  per  cent  should  be  made,  with 

one  of  them  as  surety.  In  pursuance  of  the  agree- 


Digitized  by 


Google 


Il6  PROGRESS  OF  THB   LAW. 

SURETYSHIP  (Continued). 

ment  a  note  was  drawn  with  the  interest  space  left  blank,  and^ 
while  in  this  condition,  was  signed  by  the  principal  and  the 
surehr.  Afterwards  the  provision  for  eight  per  cent,  interest 
was  nlled  in  by  the  payee  in  the  absence  of  the  surety.  In  an 
action  against  the  surety,  it  was  held  that,  as  the  note  would 
have  borne  only  six  per  cent  interest  if  the  clause  had  been 
left  blank  (under  a  statute  of  Indiana),  the  subsequent  altera- 
tion in  the  absence  of  the  surety  discharged  him,  even  though 
the  provision  for  eight  per  cent  interest  was  a  part  of  his  con- 
tract This  decision  certainly  carries  to  the  limit  the  rule  of 
suretyship  upon  which  it  is  based. 


SURVIVAL  OF  ACTIONS. 

In  Cooptr  V.  Share  Electric  Co.,  44  Atl.  633,  an  action  for  death 
by  negligence  was  brought  by  the  administrator  of  the  deceased 
^^         for  the  benefit  of  the  &ther  of  the  deceased,  under 
^^^    the  New  Jersey  act  of  March  3,  1848  (i  Gen.  St 
wrooftni  Act.  1 888,  §§  ID,  1 1),  providing  that  such  action  should 
Death  of  Per-  be  brought  by  the  personal  representative  for  the 
*^toS^    benefit  of  the  next  of  kin.  -  The  decedent  left 
also  a  mother,  brothers  and  sisters.    Pending  the 
action,  the  decedent's  feither,  the  beneficiary,  died.    In    a 
learned  opinion,  giving  a  r6sum6  of  the  decisions  on  the  doc- 
trine of  actio  personalis^  etc.^  the  Court  of  Appeals  of  New 
Jersey  decided  that  the  action  did  not  abate,  but  might  be  con- 
tinued for  the  benefit  of  the  other  parties  entitled  under  the 
statute. 


WILLS. 

A.,  whose  residence  is  New  York,  went  to  live  temporarily 
with  her  daughter,  B.,  in  Saxony,  where  she  executed  a  will 

Conflict  •!  in  favor  of  *'  B.  and  her  lawful  issue."  Hie  ques- 
Lawt.  •*  Uir-  tion  was  whether  a  child,  who  had  been  lawfully 

fniiMae**  adopted  by  B.  according  to  the  laws  of  Saxony, 
could  share  as  one  of  the  "  lawful  issue."  Held,  (i)  that  in 
the  interpretation  of  the  will  the  law  of  New  York  and  not 
that  of  Saxony  must  govern,  as  being  that  of  the  testator^s 
domicile,  even  though  the  will  was  executed  elsewhere ;  (2) 
that  therefore,  notwithstanding  the  Saxon  law,  the  adopted 
child  was  not  entitled,  since  under  the  New  York  decisions 
the  expression  '*  lawful  issue  "  was  confined  to  actual  descend- 
ants :  iVl  K  Ufe  Ins.  v.  VieU,  55  N.  E.  (N.  Y.)  311. 
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"WILLS  (Contiiined). 

The  testator  made  a  bequest  to  his  wife  *'  in  lieu  of  dower, 
and  of  any  right  which  she  might  have  in  my  personal  estate 

as  widow."  The  residue  of  the  estate  was  divided 
•'toSidMy'*  2unong  the  **  beneficiaries  "  of  the  will    It  was 

contended  that  the  widow  was  not  a  **  beneficiary/' 
since  she  had  relinquished  a  valuable  right  for  her  legacy  and 
therefore  was  not  really  "  benefited,"  but  the  Supreme  Court 
of  Massachusetts  thought  that  the  testator's  intention  was 
clear  to  include  her  witUn  the  class :  Wood  v.  Packard^  S5  ^* 


Digitized  by 


Google 


THE 

American  Law  Register 

POUNDBD   1852. 


University  of  Pennsylvania 
department  op  law. 


Advisory  CommiiU*.' 
HAMPTON  L.  CARSON,  Chairman. 
G80RGB  TUCKER  BI8PHAM.  BRSKINB  HAZARD  DICKSON, 

OBORGH  STUART  PATTBRSON,  WILUAM  8TRUTHBRS  ZULJB, 

OBORGB  WHARTON  PBPPBR.  WlhhlAU  DRAPBR  tBWIS, 

ARTHUR  B.  WBHr. 

Editors .' 
PAUI,  V.  CONNOI,I«Y,  Bdltor-in-Chiei: 
PAUL  D.  I.  MAIBR.  Treuurer. 
HBNRY  W.  BIKL^  BUA8  W.  KRIBBBL, 

THOBfAS  CAHAIX,  JAMBS  H.  LANGSTROTH, 

JOHN  B.  COLAHAN,  3D,  CHARLES  L.  McKEBKAN, 

JAMBS  M.  DOHAN,  PAUL  M.  ROSENWAY, 

MYLBS  HIOGINS,  OSCAR  SCHMIDT, 

CHARLES.H.  HOWSON  E.  BAYLY  SEYMOUR,  JK., 

ROBERT  D.  JENKS,  JOHN  B.  SIBBLB. 

JOSEPH  S.  KRATZ,  WILSON  STILZ. 


Subscription  Price,  $3.00  per  Annum.    Single  Copies,  35  Cents. 


Published  Monthly  for  the  Department  of  Law  by  Paul  D.  L  Maibr,  at 
S.  W.  Cor.  Thirty-fourth  and  Chestnut  Streets,  PhiladelphU.  Pa.  Address  all  Uteraiy 
communications  to  the  EDrroR-nr-CHZBF ;  all  business  communications  to  the 
Trbasukbr. 


Ibbegulab  Divorce;  Attack  by  Foreign  Jubisdiotion. — 
An  extremely  inteiesting  question  was  presented  for  adjudication  in 
the  recent  case  of  Pemberion  v.  Hughes,  1  Gh.  781  (1899),  and  was 
the  subject  of  a  vei^  full  discussion. 

In  1884  the  plaintiff  and  one  Erwin,  both  being  domiciled  in 
Florida,  were  married  in  that  State.  In  1888  Erwin.  both  parties 
being  still  resident  in  Florida,  applied  for  and  obtained  from  a  Florida 
court  a  decree  of  absolute  divorce  on  the  ground  of  hb  wife's  violent 
and  ungovernable  temper,  the  plaintiff  neither  appearing  nor  oppos- 
ing the  proceedings.    Subeequentlj  the  plaintiff  marri^  one  Pem- 
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berton,  and  now,  Pemberton  having  died»  the  plaintiff  seeks  to 
recover  a  rent  charge  which  her  husband,  Pemberton,  had  created 
on  certain  English  estates  in  her  favor.  The  reversioners  defended 
on  the  ground  that  the  Florida  divorce  was  irregular  and  invalid  in 
that  the  subpcena  to  appear  did  not  leave — as  was  required  by  the 
Bales  of  the  court— ten  dear  days  between  the  date  of  the  writ  and 
the  time  fixed  for  the  wife's  appearance. 

In  arriving  at  its  conclusion  the  court  disregarded  the  fact  that 
the  decree  of  the  Florida  court  was  being  collaterally  attack^ — 
upon  which  it  might  well  have  based  its  judgment — Oudey  v.  Lehigh 
VaL  Trad  and  8.  D.  Co.  84  Fed.  602  (1897)  ;  Andersm  v.  Chioago 
T.  and\TrwACh.n  N.  W.  R  710  (1899) ;  Isomb^.  Pr%ce,2  DflL 
871  (1872) — and  founds  its  ruling  upon  the  broad  ground  that, 
under  the  rules  of  international  comity,  a  judgment  of  a  foreign 
court  having  jurisdiction  of  the  parties  and  subject  matter  will  not 
be  inquired  into ;  that ''  for  international  purposes  the  jurisdiction 
and  competency  of  a  court  does  not  depend  upon  the  exact  observ- 
ance of  its  own  rules  of  procedure."  thngliani  v.  (Jrind%  L.  B.  1 
H.  L.  301  (1866) ;  VauoueHn  v.  Banard,  15  C.  B.  N.  S.  341  (1863) ; 
Outrique  v.  Imrie,  K  B.  4  H.  L.  414  (1870). 

The  contention  in  the  case  was  that  because  of  the  irregularity  in 
procedure  the  court  did  not  acquire  jurisdiction  over  the  parties, 
h^ce  the  decree  rendered  was  not  one  of  a  court  of  competent 
jurisdiction.  This  argument  the  court  ver]^  properly  overruled,  for 
it  is  now  well  settied  that  jurisdiction  for  international  purposes  is 
dearly  distinct  from  that  for  munidpal  purposes.  In  tne  former 
case  jurisdiction  to  pronounce  judgment  in  a  suit  depends  solely  on 
the  nght  to  summon  a  person  before  the  tribunal  to  defend  the  suit, 
the  competency  of  the  court  being  the  sole  test.  Piggott  on  Foreign 
Judgments  (2d  ed.),  p.  129  et  aeq.;  Wharton's  Conflict  of  Laws,  §792 
el$eq. 

In  this  country,  as  in  England,  a  decree  of  divorce,  in  so  far  as  it 
affects  the  status  of  the  parties,  is  a  judgment  in  rem,  and  conse- 
quendy  the  same  conclusion  would  l>e  reached  in  our  own  courts. 
The  general  rule  as  to  judgments  in  rem  bdng  that  a  final  judgment 
pronounced  by  a  court  of  competent  jurisdiction  will  be  accepted  as 
abeoltttdy  conclusive  as  to  the  merits  of  the  controversy  wnich  it 
s^es,  it  follows  that  such  a  judgment  will  not  be  impeached  for  a 
mere  error  in  procedure;  Townaend  v.  Van  Bmkirk  48  N.  Y.  Supl. 
260  (1897) ;  Kriess  v.  Far<m,  118  Cal.  142  (1897). 


Mobtqage;  Clog  on  Equity  op  Bedbmption.— iSa?t<fey  v. 
TFWtfe,  L.  B.  1  Ch.  747  (1899).  Ever  since  the  Court  of  Chancery 
intervened  on  behalf  of  the  mortgagor  when  his  estate  was  lost  to 
him  at  law  from  failure  to  redeem  by  the  appointed  time,  and  gave 
to  him,  as  a  means  of  retrieving  his  property,  the  soH^lIed  "  equity 
of  redemption,"  this  creature  of  ecjuity  seems  to  have  been  one  of  its 
peculiar  favorites.  Adopted,  as  it  seemsr,  from  the  Boman  law^  it 
IS  hdd  an  inherent  part  m  all  mortgages:  Jdnes  on  Mortgages,  Vol. 
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II,  105,  §1038;  Lee  v.  Evans,  8  Cal.,  424  (1857);  Wilmefrding  v. 
Miiehell,  42  N.  J.  L.  476  (1880) ;  Bemein  v.  Lenoir,  1  Dev-  Eq.  (16 
N.  Gar.),  225  (1828\  etc.,  etc  Bo  jealously  is  it  guarded  that  the 
mortgagor  is  not  allowed  by  express  agreement  to  divest  himself  of 
this  ngnt.  No  matter  how  clearly  his  intentions  may  be  expressed, 
equity,  with  tender  solicitude,  as  it  were,  lest  he  may  have  been 
impelled  to  such  agreement  by  the  hardship  of  circumstances,  gives 
back  to  him  what  he  has  waived.  In  East  India  Co.  v.  Atkyns,  Gomyns 
347,  349  (1791),  it  is  said  that  if  a  man  makes  a  mortgage  and 
covenants  not  to  bring  a  bill  to  redeem,  nay,  if  he  goes  so  far,  as  in 
Stisted's  case,  to  take  an  oath  that  he  will  not  redeem,  yet  he  shall 
redeem.  And  see  also  2  Story's  Eq.  Juris.,  §1019,  and  cases  cited; 
milds  V.  Burgess,  84  Ills.  494  (1864) ;  Baxter  v.  Child,  39  Me. 
110  (1855) ;  Henry  v.  Dams,  7  Johns  (N.  Y.),  CL  40  (1823),  etc. 
So  if  there  be  an  agreement  to  restrict  this  equity  of  redemption 
either  as  to  time  or  persons,  if  the  restriction  is  sl  substantial  denial 
of  the  right  to  redeem  it  will  be  void.  Floyer  v.  LnvingUm,  1  P.  Wms. 
269  (1714);  Newcomb  v.  Bonham,  1  Vernon,  7  (1681),  etc  But  the 
right  to  redeem  may  be  postponed  for  a  reasonable  time,  but  not  so 
far  as  to  become  oppressive:  Talbot  v.  Braddill,  Vernon  188 
(1683). 

To  the  principles  above  stated  Mr.  Jones  in  the  volume  on  **  Mort- 
gages," cited  above,  adds,  §1044 :  '*  Neither  is  the  mortgagee  allowed 
to  obtain  a  collateral  advantage  under  the  color  of  a  mortgage,  which 
does  not  strictly  belong  to  tiie  contract,"  and  cites  as  illustrations  of 
such  stipulations  the  agreement  that  if  interest  is  not  pud  at  the  end 
of  the  year  it  shaU  become  part  of  the  principal,  an  agreement  for 
payment  of  a  commission  upon  the  rents  collect  by  the  mortgagee^ 
etc.  He  closes  his  discussion  of  this  point  with  a  quotation  fix>m  the 
case  of  Jennings  y.  Ward,  2  Vernon,  520  (1705) :  ^*  A  man  shall 
not  have  interest  for  his  money,  and  a  collateral  advantage  besides 
for  the  loan  of  it,  or  dog  the  'redemption  with  any  by-agreement" 
This  seemed  for  a  while  to  be  a  fair  embodiment  of  the  law,  as  illusr 
trated  by  the  cases  of  Broad  v.  Lelfe,  11 W.  B.  1036  (1863) ;  James 
V.  Kerr,  40  Ch.  D.  449  (1889) ;  FUld  v.  Hopkins,  44  Ch.  D.  624 
(1890). 

But  in  Bigas  v.  Hoddinott,  L.  B.  2  Oh.  307  (1898),  we  find  a 
modification  of  the  doctrine  as  above  stated.  In  that  case  a  mort- 
gage of  a  hotel  to  a  brewer  contained  a  covenant  by  the  mortgagors 
Siat  during  the  continuance  of  the  security  they  would  deal  exdu- 
siveljr  with  the  mortgagee  for  all  beer  and  malt  liquor  sold  on  the 
premises.  The  deed  also  contained  provisos  for  the  continuance  of 
the  loan  for  ^ve  years.  The  mortgagors  having  ceased  to  purchase 
beer  of  the  mortgagee,  he  now  movM  for  an  injunction  to  restrain 
the  breach  of  this  covenant ;  the  mortgagors  also  claimed  to  be  enti- 
tled to  redeem  before  the  exjpiration  of  five  years.  The  injunction 
was  granted  and  the  redemption  before  the  expiration  of  five  years 
was  refused  as  not  being  an  unreasonable  restriction,  the  court  laying 
down  the  principle  that  a  mortgagee  may  stipulate  for  a  collatend 
advantage  at  the  time  and  as  a  term  of  the  sAvanoe,  provided  the 
equity  of  redemption  is  not  iherehj  fettered  and  the  bargain  is  a  finir 
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and  leasoDtble  one,  entered  into  between  the  piurties  wbOe  on  equal 
tennsy  withoat  any  impit^ier  pressure^  unfair  dealing  or  nndue 
influence. 

Last  year  (1899)  a  case  arose  in  the  Chancery  Division  involving 
the  same  principles,  but  falling  on  the  other  side  of  the  line,  it  being 
there  held  that  the  collateral  agreement  was  a  dog  on  the  equity  of 
redemption,  unreasonable  as  practically  a  denial  of  the  n^  to 
redeem,  and  therefore  void.  This  was  the  case  of  Santley  v.  Wilde, 
L.  R,  1  Ch.  747.  Here  the^  sub-lessee  of  a  theatre  executed 
a  mortgage  for  a  valuable  consideration  on  the  term  and  agreed 
thereby  to  pay  £2000  (the  amount  advanced  by  mortgagee),  together 
with  interest  thereon  at  6  per  cent,  and  aho  to  pay  to  the  mortgagee 
cne-third  the  clear  net  proJU  rental  of  the  theatre.  The  mortgage  was 
£»r  the  whole  of  the  term  less  one  day,  and  was  redeemable  only  on 

eyment  of  £2000,  with  interest,  and  all  other  moneys  covenanted  to 
paid.  This  latter  clause  practically  rendered  it  impossible  to 
redeem  before  the  end  of  the  term,  because  only  with  the  nassing  of 
time -could  the  amount  of  such  moneys  due  be  ascertained.  It  was 
held,  therefore,  by  Mr.  Justice  Bjrrne,  in  line  with  the  prindples  of 
^igg^  V*  Hoddinott,  supra»  that  this  agreement  was  void,  not  simply 
because  a  collateral  advantage  was  sought  by  the  mortgagee  out  of 
the  mortgaged  property,  but  because  such  collateral  advantage  was 
an  illegal  oog  on  the  equity  of  redemption. 

What  was  said  in  Jennings  y.  Ward,  supra,  seems  therefore  to 
require  some  alteration,  and  the  prindple  oedudble  from  the  cases 
would  require  it  to  read :  *'  *A  man  shful  not  have  interest  for  his 
money,  and  a  collateral  advantage  besides  for  the  loan  of  it,'  tf  such 
*-  by-agreement  dog  the  redemption.' " 

'  The  question,  then,  as  to  what  collateral  advantage  may  be  taken 
is  to  be  decided  with  reference  to  its  efiect  upon  the  equity  of  redemp- 
tion, and  under  the  rule  above  leaves,  to  a  large  extent,  each  case 
upon  its  own  peculiar  footing,  and  gives  a  convenient  discretion  to 
the  Oianoellor  as  to  what  dould  or  should  not  be  considered  an 
unreasonable  fetter  on  the  equity  of  redemption. 
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Wrr  ANi>  HxjMOB  of  Bencobl  and  Bab.    By  MatwhaMi  Bbown^ 
Chicago :  T.  H.  Flood  &  Co.    1899. 

In  sittte  of  the  powerful  rule  of  Mr.  Dryasdust  in  courts  of  law  it 
sometimes  happens  that  successful  revolts  are  made  aeainst  his 
tyrannical  power.  Native  wit  can  never  be  wholly  stifled  evai  by 
the  musty  odor  of  ancient  parchments,  and  it  often  breaks  forth  to 
relieve  the  tedium  of  trials  at  law.  It  has  been  Mr.  Brown's  Jiappy 
function  to  collect  many  of  the  chdcest  specimens  of  forensic  clever- 
ness when  severed  from  purely  legal  tilings.  He  has  gathered 
together  for  our  amusement  and  pleasure  many  delightful  anecdotes 
and  witty  saying  of  lawyers  and  ludges.  Those  law^rers  who  desire  a 
refreshing  book  after  a  hard  day  s  work  will  hail  with  laughter  this 
motiey  jester  among  the  sad  colored  law  books.  To  those  not  con- 
versant with  the  law  it  would,  perhaps,  not  prove  so  attractive,  as  it 
has  been  observed  that  legal  jokea — ^for  lacic  of  a  better  term — do 
not  appeal  to  the  lay  world.  Altogether  the  book  in  question  is 
worthy  of  a  place  in  any  library.  E.  B.  8.,  Jr. 


RoDQEBs  ON  Domestic  Belationb.    Chicago:  T.  H.  Flood  & 
Co.    1899. 

This  is  one  of  the  most  complete  text  books  on  the  subiect  which 
has  ever  been  written.  The  author  treats  the  general  subject  in  an 
exhaustive  but  at  the  same  time  concise  manner,  subdividing  the 
main  topic  into  the  relations  that  exist:  (1)  between  Husband  and 
Wi£^  and,  beginniug  with  the  marriase,  shows  the  right  which  each, 
acquires  in  the  others  property,  and  the  duties  imposed  on  them ;  ([2) 
between  Parent  and  Child,  under  which  head  he  treats  concerning 
the  custody  of  children,  infancy,  and  illegitimate  children ;  (3)  be- 
tween Master  and  Servant,  and  (4)  between  Guardian  and  Ward. 
He  has  not  only  written  in  an  easy  consecutive  style,  but  he  fur- 
nishes us  with  a  complete,  accurate  and  extremely  useful  work  on 
the  subject  He  supports  his  statements  in  each  instance  by  a  host 
of  authorities  which  he  brings  down  to  date.  He  states  not  only 
the  common-law  rule  but  the  ways  and  instances  in  which  it  has 
been  affected  or  altered  by  statutory  changes.  The  book  will  prove 
a  practical,  useful  and  reliable  source  of  information  to  all  busy  prac- 
titioners who  desire  an  answer  to  a  problem  and  have  littie  time  to 
explore  digests.  J,  B,  C,  Sd. 

CrviL  Procedube  at  Common  Law.    By  Alexander  Martin, 
LL.  D.    Boston :  Boston  Book  Co.    1899. 

Although  the  majority*  of  jurisdictions  in  the  United  States,  as 
well  as  England,  have  abandoned  the  strict  system  of  common  law 
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pffoeednre  for  either  code  prooedare  or  a  modification  of  that  of  the 
common  law»  the  great  majority  of  lawyers  realize  that  a  thoroueh 
general  knowledge  of  the  old  oommon  law  qrstem  is  essential  &r 
the  thorough  training  of  evefj  practitioner.  It  is  with  this  idea  in 
mind  that  Dr.  Martin  has  written  this  work. 

There  is  a  feature  in  this  work  that  calls  for  the  reader's  praise. 
There  are  present  everywheie  in  the  book  the  plainest  marks  of 
long  and  careftil  preparatjon— something  not  as  common  as  is  desir- 
able in  these  days  of  raj^id  work  in  every  line.  As  Dean  of  the 
Law  School  of  the  University  of  Missouri  ana  as  lecturer  in  code,  com- 
mon law  and  equity  procedure,  the  author  has  had  a  rare  opportunity 
to  prepare  an  admirably  arranffed  and  carefully  considered  work. 
While  the  work  deals  with  all  the  stages  of  procedure  from  the 
issubg  of  the  initial  writ  to  the  granting  of  execution,  the  major  por- 
tion of  the  work  is  devoted  to  a  description  of  the  nature  of  the 
various  causes  of  action  and  the  general  law  of  pleading.  There 
are  two  especially  interesting  and  exhaustive  chapters — ^those  upon 
tihe  nature  of  the  action  of  assumpsit  and  trespass  on  the  case  re- 
spectivdy. 

As  to  the  advantages  and  disadvantages  of  the  various  reforms 
in  common  law  pleading,  the  author  admits  that  the  old  system 
became  impracticable  as  the  business  transactions  of  the  community 
became  more  complex ;  but  he  still  regards  the  present  system  as 
bdng  a  great  distance  firom  what  is  to  be  desired.  But  it  is  to  be 
borne  in  mind  that  it  is  a  question  very  difficult  of  solution  how  to 
have  both  the  clear-cut  issue  of  the  common  law  pleadings  and  the 
admimon  of  all  tiie  grounds  of  action  and  defence,  which  is  called 
finr  by  tiie  progress  of  the  courts  of  equity.  E,  W.  K, 


Haitbbook  ok  the  Law  of  Nbolioence.    By  Morton  Bab- 
ROWB.    St  Paul,  Minn.:  West  Publishing  Co.    1900. 

The  increase  of  civilization  ia  marked  as  much  by  the  increased 
production  and  use  of  labor-saving  machinery  as  by  anything  else. 
This  applies  principally  to  mand^ictories  and  railroads,  and  it  is 
with  these  that  the  great  mass  of  the  people  are  to-day  chiefly  con- 
cerned. Eyeiything  mechanical  must  be  guided  by  some  sentient, 
reasonable  being,  with  a  greater  or  less  degree  of  care.  It  is  because 
of  lack  of  this  care  on  the  part  of  the  operators  of  these  machines, 
and  also  because  of  carelessness,  bred  by  familiarity,  on  the  part  of 
those  who  come  in  contact  in  a  non-pro  Sessional  way  with  things 
mechanical,  that  our  courts  to-day  are  flooded  with  cases  of  personal 
injuries  resulting  from  negligence.  It  is  a  matter  of  pleasure  to  one 
interested  in  the  progress  of  uie  law  to  see  that  this  flood  by  no  means 
threatens  disaster,  but  will  be  productive  of  much  good  by  running 
through  well-defined  l^al  channels.  And  this  because  the  difficulty 
never  was  to  be  found  in  enunciating  the  principle,  but  in  the  apph- 
cation  of  that  principle,  however  carefully  laid  down,  to  a  more  or 
less  complicated  state  of  facts. 

At  such  a  time  the  appearance  of  such  a  work  as  Mr.  Barrows' 
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will  be  welcomed  alike  by  bench  and  bar.  It  possesBes  the  merit,  in 
common  with  the  rest  of  the  valuable  Horn-Book  series,  of  original- 
itjof  arrangement  and  clearness  of  expression.  Anything  that  has 
any  possible  bearing  on  tibe  law  of  negugence  has  been  brought  in 
by  the  indefatigable  author.  Carriers  of  goods  and  the  liability  of 
a  master  are  given  not  undue  space,  and  we  are  glad  to  see  that  a 
chapter  has  been  devoted  to  the  negligence  of  munici[»l  corpora- 
tions,,  although  more  space  might  be  given  to  quasi-municipal 
corporations. 

If  we  must  criticise,  we  think  a  separate  chajpter  might  be  given 
to  the  duty  to  insure  safety.  Moreover,  the  defence  of  contributory 
negligence  has  more  to  do  with  the  decision  of  these  cases  than  any 
other  claim  or  defence,  and  additional  space  devoted  to  it  would  n(St 
be  amiss.  We  also  notice  that  no  distinction  is  made  between 
81  Pa.  and  81*  Pa. ;  this  is  to  be  r^retted,  as  the  former  has  all  the 
weight  of  the  duly  authorized  reports  of  our  State,  while  the  latter 
has l)een  justly  termed  a  somewhat  apocryphal  volume.  When  this 
and  other  minor  errors  are  corrected,  we  feel  sure  that  every  lawyer 
in  active  practice  would  be  well  repaid  in  having  this  work  on  his 
desk.  J.  M.  A 


The  Law  of  Animals.    By  J.  H.  Ikoham,  of  the  Philadelphia 
Bar.    T.  &  J.  W.  Johnson  &  Co.,  Philadelphia.    1900. 

A  very  interesting  and,  we  believe,  a  unique  volume  has  just  been 
published  in  Mr.  Ingham's  Law  of  Animals.  What  the  author 
says  in  his  preface  is  so  true  and  so  well  expressed  that  we  quote  it 
at  length :  ^  There  is,  in  the  author's  opinion,  natural  cause  ror  won- 
der why,  at  a  time  when  of  making  many  law-books  there  is  no  end, 
the  large  and  important  subject  exploited  in  the  present  volume  has 
been  dmost  whoUy  disregarded.  For  just  as  the  law  of  real  prop- 
erty differs  from  that  of  personal  property  as  dealing  with  what  is 
immovable  and  indestructible,  so  the  law  of  animate  differs  from 
that  of  inanimate  property  as  dealing  with  powers  of  consciousness, 
volition  and  reproduction  and  liability  to  suffering  and  death — a 
distinction  far  more  sig^cant  in  science  and  philosophy,  however 
it  may  be  in  jurisprudence,  than  that  existii)g  in  the  former  case. 
As  a  matter  of  fact,  these  powers  and  liabilities  in  animal  life  form 
the  basis  of  an  elaborate  system  of  rights  and  responsibilities  which 
may  be  termed  with  perfiSot  proprie^  the  Law  of  Animals.  The 
elements  of  this  law  have,  hitherto,  lain  more  or  less  concealed  in 
numberless  statutes,  reports,  digest  and  text-books.  Hardly  an 
index  of  any  scope  can  be  found  in  which  the  title  *  Animals '  does 
not  occur,  accompanied  by  various  cross  references.  And  yet,  so  iar 
as  the  present  writer  has  been  able  to  ascertain,  no  efiort  has  ever  been 
made  to  work  these  scattered  elements  into  an  organic  structure.  It 
is  hoped,  therefore,  that  this  treatise  may  serve  to  the  accomplish- 
ment of  such  an  end.  It  must  be  premised  that,  animals  being  per- 
sonal propertv,  the  whole  law  governing  such  property  is  applicable 
of  coarse  to  them,  but  it  is  only  such  particular  portions  of  that  law 
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M  relate  distinctly  to  their  peculiar  qaalitieB  that  can  be  called,  with 
ao  J  technical  aocunu^,  the  Law  of  Animak.  Matters  unconnected 
with  their  natures^  oispodtionB  and  habita,  their  liability  to  injure 
and  be  injured— :which  concern  them  and  all  other  subiects  of  prop- 
erty alike — are  not  disouased  here.  With  regard  to  the  method  of 
treatment  adopted,  it  has  been  the  object  of  the  author  to  let  the 
cases  speak  as  much  as  possible  for  themselves — ^in  other  words  to 
give,  as  fietr  as  is  consistent  with  reasonable  brevity,  the  facts  and 
grounds  of  decbion  in  all  the  more  important  cases  rather  than  to 
ramish  long  lists  of  cases  to  support  general  legal  propositions.'' 

The  writer  has  been  most  happy  in  the  general  arrangement  of  his 
subject  matter  as  well  as  in  his  style,  whidi  is  clear  and  pleasing.  It 
is  refreshing  to  find  a  law-book  of  really  literary  merit  Not  since 
the  publication  of  Pollock's  treatise  on  the  law  of  Torts  have  we 
found  one  more  easy  to  read.  The  reason  is  that  textbook  writers 
are  lawyers  first  ana  rhetoricians  afterwards.  The  same  thing  mi^ht 
be  said  of  judges  whose  opinions  are  so  frequently  overburdened  with 
learning  and  *^  latent  ambiguities,"  that  what  they  really  mean  to 
sav  is  bmly  a  matter  of  speculation.  Just  as  the  Commentaries 
of  Sir  William  Blackstone  were  the  first  coherent  elucidation  of  the 
law  of  England,  so  is  Mr.  Ingluun's  book  the  first  systematic  treat- 
ment of  tbs  law  of  animals  To  be  sure  one  treato  of  many  subjects 
and  the  other  of  but  a  single  subject  However,  both  are  pioneers 
in  what  was  hitherto  a  more  or  leias  unknown  country.  The  maps 
that  have  been  prepared  for  us  will  vastly  facilitate  our  journeys 
over  both  fields. 

In  short,  Mr.  Ingham's  book  is  l&ely  to  become  a  standard  work. 
He  starts  under  fiivorable  auspices— even  the  proof-readers  seem  to 
have  been  unusually  industrious,  as  there  is  a  notable  absence  of  the 
typographical  errors  which  so  greatly  mar  l^al  compositions.  We 
hope  the  book  will  meet  with  the  success  it  deserves. 

E.  S*  8»y  Jr. 
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[Acknowledgmciit  will  be  madt,  under  this  title,  of  mil  books  received,  and  reviews 
will  be  given,  as  near  as  possible,  in  the  order  of  their^receipt.  Those,  however, 
marked  *  will  not  be  reviewed.  Books  should  be  sent  to  the  Bditor-in-Chiei;  Depart- 
ment of  I«aw,  University  of  ^Pennsylvania,  8.  W.  Cor.  Thirty-fonrth  .and  Chcstnnt 
Streets,  Philadelphia,  Pa.] 
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[EDITORS*  NOTE.— At  the  dedication  of  the  new  Law  School  Build- 
ing of  the  University  of  Pennsylvania  on  the  twenty-fint  and  twenty- 
second  of  last  month,  addresses  were  delivered  by  James  Barr  Ames, 
Dean  of  the  Harvard  Law  School ;  Sir  Charles  Arthur  Roe,  representing 
Ozfi>rd  University;  Samuel  Dizon,  of  the  Board  of  Trustees  of  the  Uni- 
▼CTMty  of  Pennsylvania,  and  William  Draper  Lewis,  Dean  of  the  Faculty 
of  the  Department  of  Law.  We  have  published  them  in  the  present 
number  of  the  American  Law  Rbgistbr  in  the  belief  that  they  con- 
tain much  of  interest  to  our  readers.  A  complete  account  of  the  dedi- 
catory exercises  is  soon  to  be  published  by  the  Faculty  of  the  Law 
School.] 

THE  VOCATION  OF  THE  LAW  PROFESSOR. 

On  a  broad  shaded  street  in  one  of  the  most  beautiful  of 
New  England  villages,  stands  an  attractive  old  Colonial  house, 
the  residence,  at  the  close  of  the  American  Revolution,  of  a 
Connecticut  lawyer.  Hard  by  the  house  was  the  owner's  law 
office,  a  small  one-story  wooden  building  much  resembling  the 
familiar  district  schoolhouse.  There  was  nothing  about  it  to 
catch  the  eye,  but  it  has  a  peculiar  interest  for  the  lawyer,  as 
the  birthplace  of  the  American  Law  School.  For  it  was  to 
this  building  that  young  men  came  from  all  parts  of  the 
country,  to  listen  to  the  lectures  of  Judge  Reeve,  the  founder 
of  the  celebrated  Litchfield  Law  School. 

It  is  indeed  a  br  cry  from  the  small  lecture  room  of  Judge 
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Reeve  to  this  noble  structure  destined  to  be  for  centuries  the 
spacious  and  well-appointed  home  of  a  great  university  law 
school.  From  her  humbler  home  in  Cambridge,  I  gladly 
bring  the  greetings  and  congratulations  of  the  elder  to  the 
younger  sister,  and  I  am  deeply  sensible  of  the  privilege  of 
saying  here  a  few  words  upon  a  topic  that  is  near  to  the  hearts 
of  both. 

On  this  red-letter  day  in  the  history  of  law  schools,  we 
may  look  back  for  a  moment  upon  the  path  of  legal  education* 
if  only  to  take  courage  for  further  achievement,  as  we  watch 
the  steadily  growing  conviction,  in  this  country  at  least,  that 
law  is  a  science,  and  as  such  can  best  be  taught  by  the  law 
faculty  of  a  university. 

With  the  revival  of  interest  in  the  Roman  Law,  students 
flocked  to  the  mediaeval  universities,  notably  to  Bologna  and 
Paris ;  and  in  countries,  where  the  system  of  law  is  essenti- 
ally Roman,  the  tradition  of  obtaining  one's  legal  education 
at  a  university  has  continued  unbroken.  Indeed,  upon  the 
continent  of  Europe  a  university  law  school  is  the  only  avenue 
to  the  legal  profession.  But  the  English  Law  was  not  Roman- 
ized. For  this,  any  one  who  thinks  of  trial  by  jury,  of  the 
beneficence  of  English  equity,  and  of  the  unrivaled  English 
judiciary,  may  well  be  thankful.  But  as  a  consequence  of 
the  non-acceptance  of  Roman  Law,  early  English  lawyers 
were  not  bred  at  Oxford  or  Cambridge.  For  the  universities 
were  in  the  hands  of  the  ecclesiastics,  who  naturally  confined 
their  attention  to  the  canon  and  civil  law.  Another  reason 
may  be  found  in  the  well-known  dialogue  between  Lord  Chan- 
cellor Fortescue  and  the  young  Prince  of  Wales  in  praise  of 
the  laws  of  England.  The  Prince  having  asked  why  the  laws 
of  England  were  not  taught  at  the  universities,  the  Chancellor 
replied:  "In  the  universities  of  England  sciences. are  not 
taught  but  in  the  Latin  tongue,  and  the  laws  of  the  land  are 
to  be  learned  in  three  several  tongues,  to  witte,  in  the  English 
tongue,  the  French  tongue  and  the  Latin  tongue." 

English  lawyers,  therefore,  obtained  their  legal  training  in 
London,  and,  in  early  times,  at  the  Inns  of  Court,  which,  with 
the  dependent  Chancery  Inns,  were  called  by  Fortescue  and 
Coke  a  legal  university.    In  the  days  of  these  writers,  the 
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term  was  not  inapt  The  membership  of  the  inns  was  made 
up  of  students,  resident  graduates,  called  barristers,  readers  or 
professors,  and  benchers,  or  ex-professors,  all  living  together 
in  their  dormitories  and  dining-halls,  in  that  spirit  of  com- 
radeship which  has  added  so  much  to  the  attractiveness 
and  influence  of  the  legal  profession.  They  lived,  too,  in  an 
atmosphere  of  legal  thought  Every  day  after  dinner,  and 
every  night  after  supper,  there  were  discussions  of  legal  ques- 
tions after  the  manner  of  a  moot-court.  There  were  also 
lectures  by  the  older  barristers,  which  were  followed  by  dis- 
cussions of  the  chief  points  of  the  lectures.  But  the  lectures 
and  discussions  came  in  time  to  be  regarded  as  too  great  a 
burden  upon  the  lawyers.  They  were  at  first  shortened,  and 
finally,  in  the  latter  half  of  the  seventeenth  century,  given  up 
altogether. 

A  legal  education  being  no  longer  obtainable  in  the  Inns  of 
Court,  students  of  law  trusted  to  private  reading,  supplemented 
at  first  by  experience  in  attorneys'  offices,  but  after  Lord  Mans- 
field's day,  in  the  chambers  of  special  pleaders,  conveyancers 
or  equity  draughtsmen. 

The  decay  of  the  Inns  of  Court  seems  not  to  have  excited, 
for  two  hundred  and  fifty  years,  any  adverse  comment  But 
towards  the  middle  of  this  reforming  century  many  influential 
lawyers  were  impressed  with  the  need  of  a  better  preparation 
for  admission  to  the  bar.  In  1846  a  Parliamentary  Commis- 
sion, after  hearing  the  testimony  of  a  large  number  of  wit- 
nesses, reported  that  the  state  of  legal  education  in  England 
was  "  extremely  unsatisfactory  and  incomplete,"  and  "  strik- 
ingly inferior  to  such  education  in  all  the  more  civilized  states 
of  Europe  and  America,"  and  recommended  that  the  Inns  of 
Court  should  resume  their  ancient  function  of  a  legal  uni- 
versity. Five  annual  courses  of  lectures  in  law  were  the 
meagre  result  of  this  report. 

In  1855  a  second  Parliamentary  Commission,  including  Vice- 
Chancellor  Wood,  Sir  Richard  Bethell  (Lord  Westbury)  and 
Sir  Alexander  Cockbum,  recommended  that  a  university  be 
constituted  with  a  power  of  conferring  degrees  in  law.  This 
recommendation  had  no  effect  Some  twenty  years  later, 
under  the  leadership  of  Lord  Selborne,  an  attempt  was  made 
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to  bring  about  the  establishment  of  a  general  school  of  law  in 
London  by  the  action  of  Parliament  But  the  attempt  was 
unsuccessful.  Finally,  six  years  ago,  a  third  Parliamentary 
Commission  reported  in  favor  of  a  Faculty  of  Law  in  the  pro- 
posed teaching  University  of  London.  And  there  the  matter 
rests,  although  Lord  Russell  has  recently  expressed  the  hope 
"  that  the  effort  may  once  more  be  made,  and  this  time  suc- 
cessfully made,  to  establish  what  Westbury  and  Selbome 
hoped  and  worked  for,  a  great  school  of  law." 

As  a  result  of  the  agitation  of  the  last  sixty  years,  six 
readers  and  four  assistant  readers  give  some  thirty  hours  of 
legal  instruction  per  week  throughout  the  year,  and  only  those 
may  be  called  to  the  bar  who  have  passed  successfully  certain 
examinations.  These  examinations  represent  about  one-third 
of  the  work  covered  by  those  of  the  Law  School  of  the  University 
of  Pennsylvania,  and,  in  the  opinion  of  competent  judges,  do 
not  afford  any  trustworthy  test  of  adequate  knowledge  of  the 
law.  No  attendance  is  required  at  the  readers'  lectures  or 
classes,  and  the  actual  attendance  is  small.  There  is  no  per- 
manent teaching  staff.  The  teachers  are  appointed  for  a  term 
of  three  years.  They  may  or  may  not  be  reappointed. 
Incredible  as  it  may  appear,  at  the  end  of  their  term,  in  1898, 
the  ten  readers  and  assistant  readers  were  all  dropped  and 
replaced  by  a  wholly  new  decemvirate.  The  reason  for  this 
clean  sweep  is  almost  more  surprising  than  the  change  itself. 
The  Council  of  Legal  Education,  as  one  of  the  members 
informed  Lord  Russell,  "  thought  if  they  did  not  effect  fre- 
quent changes,  and  thus  permitted  the  idea  to  grow  up  that 
the  teachers  should  be  continued  in  office  so  long  as  they  did 
their  work  well,  it  would  be  interfering  with  them  in  the  pur- 
suit of  their  profession,  and  it  would  be  unfair  to  remove  them 
later."  Lord  Russell,  in  criticising  this  novel  conception  of  a 
professorial  staff,  says  truly  that  ^'  such  a  policy  renders  it 
impossible  to  look  to  the  creation  of  an  experienced  profes- 
sional class  of  teachers."  There  is  obviously  a  wide  gap 
between  this  school  of  the  Inns  of  Court  and  the  leading  law 
schools  in  this  country  with  a  three  years  course,  compulsory 
attendance,  searching  annual  examinations,  and  a  faculty  of 
permanent  professors. 
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One  naturally  asks,  Why  did  not  the  universities  assume  the 
work  of  legal  education  which  the  Inns  of  Court  abandoned  ? 
The  answer  is  simple.  The  traditions  of  centuries  were  against 
such  an  innovation.  It  is  true  that  the  Vinerian  professorship 
of  the  Common  Law,  to  which  we  owe  the  world  renowned 
Commentaries  of  Blackstone,  was  established  at  Oxford  in  the 
middle  of  the  last  century,  and  this  was  followed  some  forty 
years  later  by  the  similar  Downing  professorship  at  Cambridge. 
But  only  within  the  last  thirty  years  has  really  valuable  work 
been  accomplished  at  the  universities  by  a  body  of  competent 
and  permanent  teachers.  Even  now  the  department  of  law  at 
Oxford  and  Cambridge  is  not  and  does  not  claim  to  be  a  pro- 
fessional school.  A  large  part  of  the  curriculum  is  devoted 
to  Roman  Law,  Jurisprudence  and  International  Law,  and  a 
large  majority  of  those  who  take  the  law  course  are  under- 
graduates who  propose  to  take  their  B.  A.  degree  in  law.  Mr. 
Raleighy  one  time  Vinerian  Reader  in  English  Law,  tells  us 
that  the  best  men  at  Oxford  seldom  begin  the  study  of  law 
until  they  go  to  London,  and  he  thinks,  in  common  with  many 
others,  that  the  ancient  universities  committed  a  grave  mistake 
when  they  placed  law  among  the  subjects  that  qualify  for  the 
degree  of  B.  A. 

I  regret  to  find  that  Sir  Frederick  Pollock  considers  this 
mistake  irrevocable.  American  law  professors  would  gene- 
rally agree  that  a  college  student  had  better  let  law  alone 
until  he  has  completed  his  undergraduate  course.  Until  the 
law  course  is  made  exclusively  .a  post-graduate  course,  and 
Roman  Law,  Jurisprudence  and  International  Law  are  made 
electives  in  the  third  year  of  the  curriculum,  instead  of 
required  subjects  of  the  first  year,  and  the  staff  of  permanent 
professors  materially  enlarged,  those  of  us  who  would  like  to 
see  a  strong  professional  school  of  law  at  the  English  univer- 
.  sities,  are  not  likely  to  have  our  dreams  realized. 

There  must  be,  of  course,  some  sufficient  reason  why,  not- 
withstanding the  recommendations  of  successive  Parliamentary 
Commissions,  and  the  earnest  efforts  of  men  like  Lord 
Westbury,  Lord  Selborne  and  Lord  Russell,  so  little  pro- 
gress has  been  made,  either  in  London  or  at  Oxford  or 
Cambridge,  towards  the  establishment  of  a  law  school  com- 
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parable  to  the  best  schools  in  other  countries.  A  distinguished 
lawyer  of  this  city  suggested,  many  years  ago,  the  quaint  ex- 
planation that  in  a  country  in  which  the  law  consists  of  the 
decisions  of  the  judges,  "  it  might  be  politic  not  to  encourage 
academic  schoob  of  the  national  jurisprudence  lest  ambitious 
professors  and  bold  commentators  should  obtrude  their  private 
opinions,  and  instil  doubts  into  the  minds  of  the  youth."  The 
true  explanation,  it  is  believed,  is  that  which  was  suggested 
by  another  eminent  Philadelphia  lawyer.  Mr.  Samuel  Dick- 
son, to  whom  we  have  had  the  pleasure  of  listening  to-day, 
in  his  interesting  address  at  the  opening  session  of  this  school 
eight  years  ago,  pointed  out  that  no  public  inconvenience  was 
felt  from'the  calling  to  the  bar  of  gentlemen  who  were  incompe- 
tent or  unwilling  to  practice.  For  the  barristers  being  engaged, 
under  the  English  custom,  not  by  the  clients,  but  by  the  attor- 
neys or  solicitors,  who  were  themselves  experienced  in  law, 
the  ignorant  or  incompetent  barristers  had  no  chance  of 
obtaining  any  business,  and  dropped  out  of  sight.  Further- 
more, the  concentration  of  the  entire  body  of  barristers  in 
London,  and  the  unrivaled  honors  and  emoluments  that 
rewarded  the  successful  lawyer  so  developed  competition  and 
so  stimulated  the  ambition  of  the  ablest  men,  as  inevitably  to 
produce  a  bench  and  bar  of  the  highest  merit  and  distinction. 
If  we  turn  now  to  this  country,  we  find  a  marked  contrast 
with  the  English  experience  in  legal  education.  To  the  Col- 
lege of  William  and  Mary,  in  Virginia,  belongs  the  distinc- 
tion of  having  the  earliest  law  professorship  in  the  United 
States,  a  distinction  due  to  the  fertile  genius  of  Jefferson,  who, 
being  appointed  visitor  to  the  college  ;in  1779,  wrote  to  a 
friend,  in  a  tone  of  great  satisfaction,  that  he  had  succeeded  in 
abolishing  the  two  professorships  of  divinity  and  substituting 
two  others,  one  of  medicine  and  one  of  law  and  police.  Judge 
George  Wythe,  commonly  known  as  Chancellor  Wythe,  was 
appointed  professor,  doubtless  through  the  influence  of  Jeffer- 
son, who  had  been  a  pupil  in  his  office.  It  is  an  interesting  fact 
that  John  Marshall,  as  a  student  of  the  college,  attended  the  first 
course  of  lectures  given  by  the  first  American  law  professor. 
Three  similar  professorships  were  established  in  the  last  cen- 
tury, at  Philadelphia,  New  York,  and  Lexington,   Ky.     It 
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seems  probable  that  these  professorships  were  created  with 
the  hope  that  they  would  soon  expand  into  university  schools 
of  law.  Such  an  inference  derives  support  from  the  high 
character  of  the  first  incumbents.  Professor  W)rthe  was  a  dis- 
tinguished judge  of  the  high  Court  of  Chancery  of  Virginia, 
Professor  Wilson,  at  Philadelphia,  was  an  Associate  Justice  of 
the  Supreme  Court  of  the  United  States,  and  both  were  signers 
of  the  Declaration  of  Independence.  Professor  Kent,  though 
a  young  man  when  first  appointed,  already  ranked  as  a  lawyer 
of  exceptional  ability  and  legal  learning.  To  these  honored 
names  should  be  added  that  of  Henry  Clay,  who,  although 
the  fact  seems  to  have  escaped  his  biographers,  was  for  two 
years  professor  of  law  at  Transylvania  University,  being  the 
youngest  full  law  professor,  as  well  as  the  youngest  senator, 
in  our  country's  history.  But  the  hopes  that  may  have  been 
entertained  of  developing  schools  of  law  out  of  these  profes- 
sorships were  in  the  main  doomed  to  disappointment.  The 
private  law  school  at  Litchfield  had  for  nearly  twenty-five 
years  no  competitor,  and  throughout  the  fifty  years  of  its  ex- 
istence was  the  only  school  that  could  claim  a  national  char- 
acter. 

The  oldest  of  the  now  existing  law  schools  in  this  country 
is  the  school  at  Cambridge,  which  was  organized  in  1817.  But 
for  the  first  dozen  years  of  its  existence,  the  Harvard  School 
was  a  languishing  local  institution.  I  cannot  better  present 
to  you  the  gloomy  outlook  for  this  school  at  that  time  than 
by  quoting  from  Provost  Duponceau.  In  an  address  before 
the  Philadelphia  Law  Academy  in  1 821,  he  advocated  earn- 
estly the  establishment  in  Philadelphia  of  a  National  School 
of  Law,  and  after  alluding  to  the  law  lectures  at  the  University 
of  Cambridge,  added:  "  If  that  justly  celebrated  University  were 
situated  elsewhere  than  in  one  of  the  remote  parts  of  our 
union,  there  would  be  no  need  perhaps,  of  looking  to  this  city 
for  the  completion  of  the  object  which  we  have  in  view.  Their 
own  sagacity  would  suggest  to  them  the  necessity  of  appointing 
additional  professors,  and  thus  under  their  hands  would  gradu- 
ally rise  a  noble  temple  dedicated  to  the  study  of  our  national 
jurisprudence.  But  their  local  situation  precludes  every  such 
hope."  Nor  were  the  law  schools  of  the  University  of  Maryland, 
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Yale  and  the  University  of  Virginia,  which  were  established 
between  1824  and  1826,  in  any  sense  rivals  of  the  Litchfield 
School.  At  the  termination  of  that  famous  private  school  in 
1833,  there  were  only  about  150  students  at  seven  university 
law  schools.  In  the  dozen  years  following,  new  schools  were 
organized,  and  the  school  at  Cambridge  under  the  leadership 
of  Story,  in  spite  of  its  unfortunate  situation,  became  a  national 
institution.  In  1850,  when  the  Law  School  of  the  University 
of  Pennsylvania  was  established  by  the  auspicious  election  of 
Judge  Sharswood  as  Professor  of  Law,  our  schools  numbered 
fourteen,  and  in  i860  the  number  had  risen  to  twenty-three* 
with  a  total  attendance  of  about  1000  students,  all  but  one  of 
these  schools  forming  a  department  of  some  university.  In 
the  thirty-five  years  since  the  Civil  War  more  that  eighty  new 
schools  have  been  organized,  so  that  we  have  to-day  105  law 
schools,  with  an  attendance  of  about  13,000  students.  Twenty- 
five  years  ago  in  none  of  the  schools  did  the  course  exceed 
two  years.  To-day,  fifty  of  the  schools  have  a  three  years* 
course.  Nearly  ninety  of  these  schools  are  departments 
of  a  university. 

Valuable  as  the  lawyer's  office  is  and  must  always  be  for 
learning  the  art  of  practice,  these  figures  show  how  completely 
it  has  been  superseded  by  the  law  school  as  a  place  for 
acquiring  familiarity  with  the  principles  of  law. 

It  is  an  interesting  illustration  of  the  law  of  evolution  that 
we  Americans,  starting  from  radically  different  traditions  of 
legal  education,  by  a  wholly  independent  process,  without  any 
imitation  of  continental  ideas,  have  adopted  in  substance  the 
continental  practice  of  university  legal  training. 

What  is  the  significance  for  the  future  of  this  remarkable 
growth  of  law  schools  ?  It  means  first  of  all  the  opening  of  a 
new  career  in  the  legal  profession,  the  career  of  the  law  pro- 
fessor. This  is  a  very  ancient  career  in  countries  in  which  the 
Civil  Law  prevails.  In  Germany,  for  instance,  a  young  man 
upon  completing  his  law  studies  at  the  university,  determines 
whether  he  will  be  a  practicing  lawyer,  a  judge  or  professor, 
and  shapes  his  subsequent  course  accordingly.  The  law  fac- 
ulties are,  therefore,  rarely  recruited  from  either  practicing 
lawyers  or  judges.     This  custom  will  never,  I  trust,  prevail  in 
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this  country.  Several  of  my  colleagues  at  Cambridge  think 
that  a  law  faculty  made  up  in  about  equal  proportions  of  men 
appointed  soon  after  receiving  their  law  degree,  and  of  men 
appointed  after  an  experience  of  from  ten  to  twenty  years  in 
practice  or  upon  the  bench  would  give  the  best  obtainable 
results.  I  should  be  willing  to  take  the  chances  of  a  some- 
what larger  proportion  of  the  younger  men,  if  I  believed  them 
to  have  the  making  of  eminent  counselors  or  strong  judges ; 
and,  surely,  men  lacking  these  qualifications  ought  never  to 
be  thought  of  as  permanent  teachers  in  a  first-class  law  school. 
The  experience  of  the  new  law  school  at  Leland  Stanford 
University  may  fairly  be  expected  to  throw  light  on  this  prob- 
lem. Next  year,  four  of  the  five  law  professors  in  that  school 
will  be  men  who  received  their  appointmen  within  two  years 
after  taking  their  degree  in  law.  They  all  graduated  with  dis- 
tinction, and  might  look  forward  with  confidence  to  a  success- 
ful career  at  the  bar  or  on  the  bench.  I  venture  the  predic- 
tion that  this  California  school  will  ere  long  be  in  the  front 
rank  of  American  law  schools.  One  of  their  faculty  told  me 
that  their  ambition  was  to  make  the  Stanford  Law  School 
better  than  the  best  Eastern  law  schools,  and  added,  with 
commendable  enthusiasm,  that  he  believed  they  would  suc- 
ceed within  twenty-five  years.  May  God  speed  them  to  their 
goal! 

But  whatever  question  there  may  be  as  to  the  just  propor- 
tion in  a  law  faculty  of  professors  from  the  forum  and  from 
the  university,  there  ought  to  be  no  doubt  that  the  faculty 
should  be  made  up  almost  wholly  of  men  who  devote  the 
whole  of  their  time  to  the  university.  The  work  of  a  law 
professor  is  strenuous  enough  to  tax  the  energies  of  the  most 
vigorous  and  demands  an  undivided  allegiance. 

At  the  present  time  about  one-fourth  of  the  law  professors 
of  this  country  give  themselves  wholly  to  the  duties  of  their 
professorships,  while  three-fourths  of  them  are  active  in  prac- 
tice or  upon  the  bench.  These  proportions  ought  to  be,  and 
are  likely  to  be,  reversed  in  the  next  generation.  At  the  law 
schools  of  Harvard,  Columbia,  University  of  Virginia,  Wash- 
ington and  Lee,  Cornell,  Stanford  and  as  many  more,  nearly 
ail  the  professors  give  themselves  exclusively  to  the  aca- 
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demic  life.  The  University  of  Pennsylvania,  I  am  confident, 
will  not  be  long  in  joining  this  group.  There  are,  of  course, 
occasional  instances  of  men  of  exceptional  ability,  facility  and 
capacity  for  work,  and  of  such  abundant  loyalty — I  need  not 
go  beyond  the  walb  of  this  building  for  illustrations — ^from 
whom  it  is  better  to  accept  the  half  loaf  that  they  are  ready  to 
give,  than  the  whole  loaf  of  the  next  best  obtainable  persons. 
There  is  always  the  hope,  too,  that  such  men  may,  sooner  or 
later,  cast  in  their  lot  for  good  and  all  vdth  the  university. 
But  it  is  a  sound  general  rule  that  a  law  professorship  should 
be  regarded  as  a  vocation  and  not  an  avocation. 

Of  this  vocation  the  paramount  duty  is,  of  course,  that  of 
teaching.  Having  mastered  his  subject,  the  professor  must 
consider  how  best  he  can  help  the  students  to  master  it  also. 
Different  methods  have  prevailed  at  different  times  and  places. 
At  the  Litchfield  School,  Judge  Reeve  and  Judge  Gould 
divided  the  law  into  forty-eight  titles  and  prepared  written 
lectures  on  these  titles  which  they  delivered,  or  rather  dicta- 
ted, to  the  students,  who  took  as  accurate  notes  as  possible, 
which  they  afterwards  filled  out  and  copied  for  preservation. 
A  set  of  these  notes,  filling  three  quarto  volumes  of  about  five 
hundred  pages  each,  was  presented  to  the  Harvard  Law  Library. 
The  donor  in  his  letter  accompanying  the  gift  wrote  that  these 
notes  were  so  highly  prized  when  he  was  a  student  at  Litch- 
field that  ^100  and  upwards  were  frequently  paid  for  a  set 
At  a  time  when  there  were  very  few  legal  treatises,  this  plan 
of  supplying  the  students  with  ^manuscript  text-books  served 
a  useful  purpose.  But  with  the  multiplication  of  printed 
treatises,  instruction  by  the  written  lecture,  which  Judge  Story, 
as  far  back  as  1843,  characterized  as  inadequate,  has  been 
rightly  superseded.  The  recitation  or  text-book  method  was 
for  many  years  the  prevailing  method,  and  is  still  much  used. 
A  certain  number  of  pages  in  a  given  text-book  are  assigned 
to  the  students,  which  they  are  expected  to  read  before  coming 
to  the  lecture  room.  The  professor  catechises  them  upon  these 
pages,  and  comments  upon  them,  criticising,  amplifying  and 
illustrating  the  text  according  to  his  judgment  In  the  hands 
of  a  master  of  exposition,  who  has  abo  the  gift  of  provoking 
discussion  by  putting  hypothetical  cases,  this  method  will 
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accomplish  valuable  results.  But  the  fundamental  criticism  to 
be  made  upon  the  recitation  method  of  instruction,  as  gen- 
erally handled,  is  that  it  is  not  a  virile  system.  It  treats  the 
student  not  as  a  man,  but  as  a  schoolboy  reciting  his  lesson. 
Any  young  man  who  is  old  enough  and  clever  enough  to 
study  law  at  all,  is  old  enough  to  study  it  in  the  same  spirit  and 
the  same  manner  in  which  a  lawyer  or  judge  seeks  to  arrive  at 
the  legal  principle  involved  in  an  actual  litigation.  The  notion 
that  there  is  one  law  for  the  student  and  another  law  for  the 
mature  lawyer  is  a  pure  fallacy.  When  thirty  years  ago 
Professor  Langdell  introduced  the  inductive  method  of  study- 
ing law,  it  was  my  good  fortune  to  be  in  his  first  class  at  the 
Harvard  Law  School,  so  that  we  had  an  opportunity  to  com- 
pare his  method  with  the  recitation  system.  We  were  plunged 
into  his  collection  of  cases  on  Contracts,  and  were  made  to 
feel  irom  the  outset  that  we  were  his  fellow  students,  all  seek- 
ing to  work  out  by  discussion  the  true  principle  at  the  bottom 
of  the  cases.  We  very  soon  came  to  have  definite  convictions, 
which  we  were  prepared  to  maintain  stoutly  on  legal  grounds, 
and  we  were  possessed  with  a  spirit  of  enthusiasm  for  our 
work  in  Contracts,  which  was  sadly  lacking  in  the  other  courses 
conducted  on  the  recitation  plan. 

There  are  some  very  suggestive  sentences  in  Lord  Chief 
Baron  Kelly's  testimony  before  the  Parliamentary  Commission 
of  1855.  He  was  giving  his  reasons,  derived  from  his  own 
experience,  for  setting  a  much  higher  value  upon  the  experi- 
ence in  tlie  chamber  of  a  barrister  or  special  pleader  than  upon 
courses  of  lectures.  "  Perhaps/'  he  says, "  there  was  too  much 
copying.  But  there  was  also  this — ^there  were  constant 
ddbatings,  there  were  constant  investigations  of  every  case 
that  came  into  the  barrister's  or  pleader's  chambers  for  his 
opinion,  and  looking  up  of  cases ;  and  then  the  students,  each 
giving  his  own  opinion  upon  the  case,  and  saying  why  he 
formed  that  opinion,  by  referring  to  authorities ;  and  then  the 
barrister  saying,  my  opinion  is  so  and  so,  upon  such  and  such 
grounds,  correcting  the  errors  of  the  one  student,  and  approv- 
ing of  the  course  resorted  to  by  the  other.  That  was  the  way 
in  which  I  learned  the  law,  together  with  reading ;  and  if  I  am 
to  compel  anybody  to  go  through  any  course  at  all,  it  would 
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be  just  that  course."  The  Lord  Chief  Baron  was  exceptionally 
fortunate  in  his  student  experience.  He  was  in  truth  at  a 
private  law  school  conducted  on  the  sound  principle  of  devel- 
oping the  student's  powers  of  legal  reasoning  by  continual 
discussion  of  the  principles  involved  in  actual  cases.  With 
the  extinction  of  the  special  pleader  there  are  few  such 
schools  left,  even  in  London,  and  none  at  all  in  this  country. 
One  of  my  colleagues  has  said  that  if  a  lawyer's  office  were 
conducted  purely  in  the  interest  of  the  student,  and  if,  by  some 
magician's  power,  the  lawyer  could  command  an  unfailing 
supply  of  clients  with  all  sorts  of  cases,  and  could  so  order 
the  coming  of  these  clients  as  one  would  arrange  the  topics 
of  a  scientific  law-book,  we  should  have  the  law-studenf  s 
paradise.  This  fanciful  suggestion  was  made  with  a  view  of 
showing  how  close  an  approximation  to  this  dream  of  perfec- 
tion we  may  actually  make.  If  we  cannot  summon  at  will 
the  living  clients,  we  can  put  at  the  service  of  the  students, 
and  in  a  place  created  and  carried  on  especially  for  their 
benefit,  the  adjudicated  cases  of  the  multitude  of  clients  who 
have  had  their  day  in  court  We  have  only  to  turn  to  the 
reported  instances  of  past  litigation,  and  we  may  so  arrange 
these  cases  by  subjects  and  in  the  order  of  time  as  to  enable 
us  to  trace  the  genesis  and  the  development  of  legal  doctrines. 
If  it  be  the  professor's  object  that  his  students  shall  be  able  to 
discriminate  between  the  relevant  and  the  irrelevant  facts  of  a 
case,  to  draw  just  distinctions  between  things  apparently  simi- 
lar, and  to  discover  true  analogies  between  things  apparently 
dissimilar,  in  a  word  that  they  shall  be  sound  legal  thinkers, 
competent  to  grapple  with  new  problems  because  of  their 
experience  in  mastering  old  ones,  I  know  of  no  better  course 
for  him  to  pursue  than  to  travel  with  his  class  through  a 
wisely  chosen  collection  of  cases.  These  "  constant  debat- 
ings"  in  the  class  have  a  further  advantage.  They  make 
easy  and  natural  the  growth  of  the  custom  of  private  talks  and 
discussions  between  professor  and  students  outside  of  the 
lecture  rooms.  Any  one  who  has  watched  the  working  of 
this  custom  knows  how  much  it  increases  the  usefulness  of  the 
professor  and  the  effectiveness  of  the  school. 

But  the  field  of  the  law-professor's  activity  is  not  limited  to 


Digitized  by 


Google 


THE   VOCATION   OF  THE   LAW   PROFESSOR.  I4I 

his  relations  with  the  students,  either  in  or  out  of  the  class- 
room. His  position  gives  him  an  exceptional  opportunity  to 
exert  a  wholesome  influence  upon  the  development  of  the  law 
by  his  writings.  If  we  turn  to  the  countries  in  which  the 
vocation  of  the  law-professor  has  long  been  recog^nized,  to 
Germany,  for  instance,  we  find  a  large  body  of  legal  literature, 
of  a  high  quality,  the  best  and  the  greater  part  of  which  is  the 
work  of  professors.  The  names  of  Savigny,  Windscheid, 
Ihering  and  Brunner  at  once  suggest  themselves.  These  and 
many  others  are  the  lights  of  the  legal  profession  in  Germany. 
The  influence  of  their  opinions  in  the  courts  is  as.  great  or 
even  greater  than  that  of  judicial  precedents.  Indeed,  to  our 
way  of  thinking,  too  much  regard  is  paid  to  the  opinions  of 
writers  and  too  little  to  judicial  precedents,  with  the  unfortunate 
result  that  the  distinction  of  the  continental  judges  is  far  less 
than  that  of  the  English  judiciary.  The  members  of  the 
court  do  not  deliver  their  opinions  seriatim^  nor  does  one 
judge  deliver  his  written  opinion  as  that  of  the  court.  The 
opinions  are  all  what  we  call  per  curiam  opinions.  Further- 
more, one  may  search  the  reports  from  cover  to  cover,  and 
not  be  able  to  find  the  number  or  the  names  of  the  judges  who 
constitute  the  highest  court  in  the  German  Empire. 

But,  while  the  Germans  might  well  ponder  upon  the  splen- 
did record  and  position  of  the  judges  in  England  and  in  the 
best  courts  in  this  country,  we,  on  the  other  hand,  have  much 
to  learn  from  them  in  the  matter  of  legal  literature.  Some  of 
our  law  books  would  rank  with  the  best  in  any  country,  but 
as  a  class  our  treatises  are  distinctly  poor.  The  explanation 
for  this  is  to  be  found,  I  think,  in  the  absence  of  a  large  pro- 
fessorial class.  We  now  at  last  haye  such  a  class,  and  the 
opportunity  for  great  achievements  in  legal  authorship  is  most 
propitious.  Doubtless  no  single  book  will  ever  win  the  suc- 
cess of  the  Commentaries  of  Blackstone  or  Kent.  And  no 
single  professor  will  ever  repeat  the  marvelous  fecundity  of 
Story,  who,  in  the  sixteen  years  of  his  professorship,  being 
also  all  those  years  on  the  bench  of  the  Supreme  Court, 
Mrrote  ten  treatises  of  fourteen  volumes,  and  thirteen  revisions 
of  these  treatises.  We  live  in  the  era  of  specialization,  and 
the  time  has  now  come  for  the  intensive  cultivation  of  the 
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field  of  law.  The  enormous  increase  in  the  variety  and 
complexity  of  human  relations,  the  multiplication  of  law  re- 
ports, and  the  modern  spirit  of  historical  research,  demand 
for  the  making  of  a  first-class  book  on  a  single  branch  of 
the  law  an  amount  of  time  and  thought  that  a  judge  or 
lawyer  in  active  practice  can  almost  never  give.  The  pro- 
fessor, on  the  other  hand,  while  dealing  with  his  subject 
in  the  lecture  room,  is  working  in  the  direct  line  of  his 
intended  book,  and  if  he  teaches  by  the  method  of  discus- 
sion of  reported  cases,  he  has  the  best  possible  safeguard 
against  unsound  generalizations ;  for  no  ill-considered  theory, 
no  doctrinaire  tendency  can  successfully  run  the  gauntlet  of 
keen  questions  from  a  body  of  alert  and  able  young  men 
encouraged  and  eager  to  get  at  the  root  of  the  matter.  He 
has  also  in  his  successive  classes  the  gratuitous  services  of  a 
large  number  of  unwitting  collaborators.  For  every  one  who 
has  ever  written  on  a  subject,  which  has  been  threshed  out  by 
such  classroom  discussion,  will  cordially  agree  with  these 
words  of  the  late  Master  of  Balliol :  "  Such  students  are  the 
wings  of  their  teacher ;  they  seem  to  know  more  than  they  ever 
learn ;  they  clothe  the  bare  and  fragmentary  thought  in  the 
brightness  of  their  own  mind.  Their  questions  suggest  new 
thoughts  to  him,  and  he  appears  to  derive  from  them  as  much 
or  more  than  he  imparts  to  them." 

Under  these  favoring  conditions  the  next  twenty-five  years 
ought  to  give  us  a  high  order  of  treatises  on  all  the  important 
branches  of  the  law,  exhibiting  the  historical  development  of 
the  subject  and  containing  sound  conclusions  based  upon 
scientific  analysis.  We  may  then  expect  an  adequate  history 
of  our  law  supplementing  the  admirable  beginning  made  by 
the  monumental  work  of  Pollock  and  Maitland. 

But  the  chief  value  of  this  new  order  of  legal  literature  will 
be  found  in  its  power  to  correct  what  I  conceive  to  be  the 
principal  defect  in  the  generally  admirable  work  of  the  judges. 
It  is  the  function  of  the  law  to  work  out  in  terms  of  legal 
principle  the  rules,  which  will  give  the  utmost  possible  effect  to 
the  legitimate  needs  and  purposes  of  men  in  their  various 
activities.  Too  often  the  just  expectations  of  men  are  thwarted 
by  the  action  of  the  courts,  a  result  largely  due  to  taking  a 
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partial  view  of  the  subject,  or  to  a  &ilure  to  grasp  the  original 
development  and  true  significance  of  the  rule  which  is  made 
the  basis  of  the  decision.  Lord  Holt's  unfortunate  contro- 
versy with  the  merchants  of  Lombard  street  is  a  conspicuous 
instance  of  this  sort  of  judicial  error.  When,  again,  the  Ex- 
chequer Chamber  denied  the  quality  of  negotiability  to  a  note 
made  payable  to  the  treasurer  for  the  time  being  of  an  unin- 
corporated company,  they  defeated  an  admirable  mercantile 
contrivance  for  avoiding  the  inconvenience  of  notes  payable  to 
an  unchartered  company  or  to  a  particular  person  as  trustee. 
Both  mistakes  were  due  to  a  misconception  of  the  true  prin- 
ciple of  negotiability  and  both  were  remedied  by  legislation. 
It  would  be  difficult  to  find  an  established  rule  of  law  more 
repugnant  to  the  views  of  business  men  or  more  vigorously 
condemned  by  the  courts  that  apply  it,  than  the  rule  that  a 
creditor  who  accepts  part  of  his  debt  in  satisfaction  of  the 
whole,  may  safely  disregard  his  agreement  and  collect  the 
rest  of  the  debt  from  his  debtor.  This  unfortunate  rule  is  the 
result  of  misunderstanding  a  dictum  of  Coke.  In  truth,  Coke, 
in  an  overlooked  case,  declared  in  unmistakable  terms  the 
legal  validity  of  the  creditor's  agreement  In  suggesting  these 
illustrations  of  occasional  conflict  between  judicial  decisions 
and  the  legitimate  interests  of  merchants  I  would  not  be 
understood  as  reflecting  upon  the  work  of  the  judges.  Far 
from  it  The  marvel  is  that  in  dealing  with  the  many  and 
varied  problems  that  come  before  them,  very  often  without 
any  adequate  help  from  the  books,  so  few  mistakes  are  made. 
From  the  nature  of  the  case  the  judge  cannot  be  expected  to 
engage  in  original  historical  investigations,  nor  can  he  ap- 
proach the  case  before  him  from  the  point  of  view  of  one  who 
has  made  a  minute  and  comprehensive  examination  of  the 
branch  of  the  law  of  which  the  question  to  be  decided  forms 
a  part  The  judge  is  not  and  ought  not  to  be  a  specialist 
But  it  is  his  right,  of  which  he  has  too  long  been  deprived,  to 
have  the  benefit  of  the  conclusions  of  specialists  or  professors, 
whose  writings  represent  years  of  study  and  reflection,  and 
are  illuminated  by  the  light  of  history,  analysis  and  the  com- 
parison of  the  laws  of  different  countries.  The  judge  may  or 
may  not  accept  the  conclusions  of  the  professor,  as  he  may 
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accept  or  reject  the  arguments  of  counsel.  But  that  the 
treatises  of  the  professors  will  be  of  a  quality  to  render  invalu- 
able service  to  the  judge  and  that  they  are  destined  to  exer- 
cise a  great  influence  in  the  further  development  of  our  law, 
must  be  clear  to  every  thoughtful  lawyer. 

It  is  the  part  of  a  professor,  as  well  as  of  a  judge,  to  enlarge 
his  jurisdiction.  Mention  should,  therefore,  be  made  of  the 
wholesome  influence  which  the  professor  may  exert  as  an 
expert  counselor  in  legislation,  either  by  staying  or  guiding 
the  hand  of  the  legislator. 

The  necessity  of  some  legislation  to  supplement  the  work 
of  the  judges,  and  the  wisdom  of  many  statutory  changes  will 
be  admitted  by  all.  But  the  power  of  legislation  is  a  dangerous 
weapon.  Every  lawyer  can  recall  many  instances  of  unintelli- 
gent, mischievous  tamperiikg  with  established  rules  of  law. 
One  of  the  worst  of  such  instances  is  the  provision  in  the 
New  York  Revised  Statutes  of  1828,  which  changed  radically 
the  rule  against  perpetuities,  and  which  called  forth  Professor 
Gray's  criticism  "  that  in  no  civilized  country  is  the  making  of 
a  will  so  delicate  an  operation  and  so  likely  to  £ul  of  success 
as  in  New  York."  Equally  severe  criticism  may  be  fairly 
made  upon  the  revolutionary  legislation  in  the  same  state, 
in  1830,  in  regard  to  the  law  of  trusts.  This  new  legislation 
has  produced  several  thousand  reported  cases  and  has  g^ven 
to  New  York  a  system  of  trusts  of  so  provincial  a  character, 
that,  in  the  opinion  of  Mr.  Chaplin,  the  author  of  a  valuable 
work  on  trusts,  the  ordinary  treatises  on  that  subject  are 
deprived  of  much  of  their  value  for  local  use.  A  part  of  this 
provincial  system  worked  so  disastrously,  and  caused,  as  Chief 
Justice  Parker  has  said  in  a  recent  opinion,  so  many  "  wrecks 
of  original  charities— charities  that  were  dear  to  the  hearts  of 
their  would-be  founders,  and  the  execution  of  which  would 
have  been  of  inestimable  value  to  the  public,"  that  it  was  at 
last  abolished  and  the  English  system  of  charitable  trusts 
restored.  No  one  will  be  so  rash  as  to  regard  the  law  pro- 
fessor as  a  panacea  against  the  evils  of  unwise  legislation. 
But  I  know  of  no  better  safeguard  against  such  evils  than  the 
existence  of  a  permanent  body  of  teachers  devoting  themselves 
year  after  year  to  the  mastery  of  their  respective  subjects. 
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Then  again  the  spirit  of  codification  is  abroad.  It  is  devoutly 
to  be  wished  that  this  spirit  may  be  held  in  check,  until  we 
have  a  body  of  legal  literature  resting  upon  sound  generaliza- 
tions. If,  however,  codification  must  come  prematurely,  it  is 
the  part  of  wisdom  to  bring  to  the  work  the  best  expert 
knowledge  in  the  country.  The  commission  to  draft  the  code 
should  be  composed  of  competent  judges,  lawyers  and  pro- 
fessors, and,  in  the  case  of  commercial  subjects,  business  men 
of  wide  experience.  The  draft  of  the  proposed  code  should 
be  published  in  a  form  easily  accessible  to  any  one,  and  the 
freest  criticism  through  legal  periodicals  or  otherwise  should 
be  invited  during  several  years.  In  the  light  of  this  criticism 
the  draft  should  then  be  amended  and  revised.  In  Germany, 
where  by  far  the  best  of  modem  codification  is  to  be  found, 
these  cardinal  principles  are  followed  as  a  matter  of  course. 
They  were  almost  completely  ignored,  and  with  very  unfortu- 
nate results,  in  the  preparation  of  the  Negotiable  Instruments 
Act,  adopted  by  several  of  our  states.  We  should  surely 
mend  our  ways  in  future  codifications.  In  Germany  much  of 
the  best  work  in  the  drafting  of  the  code  and  of  the  criticism 
of  the  draft  is  done  by  the  pi'ofessors.  There  is  no  reason  why 
under  similar  methods  the  same  might  not  be  true  in  this 
country. 

This,  then,  is  the  threefold  vocation  of  the  law  professor — 
teacher,  writer,  expert  counselor  in  legislation.  Surely,  a 
career  offering  a  wide  scope  for  the  most  strenuous  mental 
activity,  a  stimulus  to  the  highest  intellectual  ambition,  and 
gratifying  in  abundant  measure  the  desire  to  render  high  ser- 
vice to  one's  fellow-men.  If  the  professor  renounces  the  joy  of 
the  arena,  and  the  intellectual  and  moral  glow  of  triumphant 
vindication  of  the  right  in  the  actual  drama  of  life,  he  has  the 
zest  of  the  hunter  in  the  pursuit  of  legal  doctrines  to  their 
source,  he  has  that  delight,  the  highest  of  purely  intellectual 
delights,  which  comes  when,  after  many  vigils,  some  original 
^  generalization,  illuminating   and   simplifying   the   law,  first 

^  flashes  through  his  brain,  and  better  than  all,  he  has  the  con- 

stant inspiration  of  the  belief  that  through  the  students  that 
go  forth  from  his  teaching  and  by  his  writings,  he  may  leave 
his  impress  for  good  upon  that  system  of  law  which,  as  Lord 
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Russell  has  well  said,  "  is,  take  it  for  all  in  all,  the  noblest 
system  of  law  the  world  has  ever  seen/* 

To  those  of  us  who  believe  that  upon  the  maintenance  and 
wise  administration  of  this  system  of  law  rests  more  than 
upon  any  other  support  the  stability  of  our  government,  it  is 
a  happy  omen  that  so  many  centres  of  legal  learning  are 
developing  at  the  universities  all  over  our  land.  May  the 
lawyers  and  the  university  authorities  see  to  it  that  these  law 
faculties  are  filled  with  picked  men.  Until  the  rural  legislator 
has  enlightened  views  of  the  value  of  intellectual  service,  we 
cannot  hope  to  have  on  the  bench  so  many  of  the  ablest 
lawyers  as  ought  to  be  there.  But  the  universities,  many  of 
them  at  least,  are  not  hampered  by  this  difficulty.  They  have 
it  in  their  power  to  add  to  the  inherent  attractiveness  of  the 
professor's  chair  such  emoluments  as  will  draw  to  the  law 
faculty  the  best  legal  talent  of  the  country.  I  have  the  £uth 
to  believe  that  at  no  distant  day  there  will  be  at  each  of  the 
leading  university  law  schools,  a  body  of  law  professors  of 
distinguished  ability,  of  national  and  international  influence. 
That  the  Law  School  of  this  University  will  have  its  place 
among  the  leaders  is  assured,  beyond  peradventure,  by  the 
dedication  of  this  building.  The  lawyers  of  future  genera- 
tions, as  they  walk  through  these  spacious  halls,  and  see  this 
rich  library,  and  the  reading-rooms  thronged  with  young  men 
working  in  the  spirit  of  enthusiastic  comradeship,  will  say : 
"Truly  it  was  a  noble  nursery  of  justice  and  liberty  that  the 
lawyers  and  citizens  of  Philadelphia  erected  in  1900" —  but  as 
they  call  to  mind  the  distinguished  lawyers  and  judges  among 
the  alumni,  and  as  they  read  over  the  names  of  the  juris- 
consults on  the  professorial  staff,  men  teaching  in  the  grand 
manner,  and  adding  lustre  by  their  writings  to  the  University 
and  to  the  legal  profession  they  shall  add  "  But  those  men 
of  Philadelphia  builded  even  better  than  they  knew." 

Janus  Barr  Ames. 
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THE  CONSTITUTIONAL  RELATIONS  OF  ENGLAND 
AND  HER  DEPENDENCIES. 

According  to  the  last  official  statistics  published  by  the 
Colonial  Office,  the  Colonial  Empire  of  Great  Britain— ex- 
cluding Great  Britain  itself  and  India — extended  over  some 
9,750,000  of  square  miles,  with  an  estimated  population  of 
between  23,000,000  and  24,000,000— the  distribution  of  which 
is  thus  summarized : 

Conatriet.                                                   AreA  (Sq.  Miles).  Popnlatioa. 

Europe 3,700  427*000 

Asia 124,000  5,279,000 

Africa 2,515,000  5,304,000 

America     3»958»ax>  5.733>«» 

West  Indies 12,000  1,514,000 

Australasia 3,175,000  4,926,000 

Total 9,797i7<»         23,283,000 

If  we  add  to  these  figures. 

The  United  Elingdom 121,180         40,000,000 

India 1,560,110       289,000,000 

the  total  area  and  population  under  the  Crown  of  England 
will  be  nearly  11,500,000  square  miles  with  some  350,000,000 
of  inhabitants. 

It  would  be  impossible  to  say,  without  a  very  elaborate  ex- 
amination of  statistics,  what  proportion  of  the  above  area  and 
population  can  really  be  regarded  as  British.  But  speaking 
roughly  we  may  say  that  Canada,  Australasia,  and  a  great 
part  of  the  Cape  of  Good  Hope  are  true  British  colonies  in 
the  sense  that  the  bulk  of  the  population  is  of  British  descent, 
with  English  law  for  their  personal  law,  and  that  they  may  be 
expected  to  expand  into  great  English-speakin^j  nations.  Of 
course  a  considerable  number  of  persons  of  pure  British  de- 
scent are  to  be  found  in  the  other  parts  of  the  empire,  but  for 
purposes  of  enumeration  they  may  be  set  oflT  against  the  non- 
British  in  the  British  colonies  proper.  The  latter  would,  on 
this  calculation,  contain  an  area  of  some  7,000,000  or  7,500,- 
000  square  miles,  and  a  population  of  about  12,000,000. 

I  will  not  attempt  to  give  any  detailed  account  of  how  this 
great  empire  has  been  built  up.  Part  of  it  was  acquired  by 
conquest— or  as  the  ^result  of  wars — but.it  is  to  the  peaceful 
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industry  and  enterprise  and  natural  aptitude  for  colonization 
of  her  sons  that  England  owes  the  greater  part  of  her  colo- 
nial empire.  The  foundation  of  this  empire  was  laid  by  the 
acquisition  of  Newfoundland  in  1583 — and  the  last  act  of 
expansion  was  the  arrangement  with  other  European  Powers 
of  1890  by  which  England  acquired,  or  was  acknowledged  to 
have  the  right  to  acquire,  some  2,500,000  out  of  the  11,000,- 
000  of  square  miles  which  is  the  estimated  area  of  the  whole 
of  Africa. 

The  formal  constitutional  relations  between  England  and 
her  colonies  and  dependencies  is  the  same  for  all  in  the  sense 
that  all  form  part  of  the  dominions  of  the  Crown,  and  are,  in 
theory,  governed  by  the  Crown  through  the  colonial  secretary, 
the  history  of  whose  office  is  briefly  this  : 

In  July,  1660,  the  management  of  the  affairs  of  the  colonies 
was  entrusted  to  a  committee  of  the  Privy  Council,  which,  in 
the  following  December,  became  the  Council  of  Foreign 
Plantations.  This,  in  1672,  was  united  to  the  Council  of 
Trade,  and  the  joint  body  was  styled  the  Council  of  Trade  and 
Plantations.  It  was  suppressed  in  1677,  but  revived  in  1695, 
and  continued  to  exist  down  to  1782,  In  1768,  when  the  un- 
fortunate quarrel  between  England  and  her  American  colonies 
had  commenced,  a  secretary  of  state  for  the  colonies  was  for  the 
first  time  appointed.  But  both  he  and  the  council  were  abol- 
ished in  1782,  when  the  quarrel  ended  in  the  complete  loss  of 
America,  and  the  affairs  of  the  colonies  that  remained  to  us 
were  again  made  over  to  a  committee  of  the  Privy  Council* 
This  committee  was  formally  constituted  in  1786  and  subse- 
quently developed  into  what  is  now  known  as  the  Board  ot 
Trade,  but  after  the  outbreak  of  the  French  War  in  1793,  the 
committee  ceased  to  have  anj^ing  to  do  with  colonial  affairs. 
These  were  first  made  over  to  the  Home  and  then  to  the  War 
Office,  and  in  1801  a  new  office  of  secretary  of  state  for  war 
and  the  colonies  was  created.  This  arrangement  continued 
till  1854,  when  the  outbreak  of  the  Crimean  War,  as  well  as 
the  rapid  growth  of  the  Australian  colonies  necessitated  a 
separation  of  the  two  offices.  Since  then  the  secretary  of 
state  for  the  colonies  has  had  sole  charge  of  their  af&irs. 

But  although  the  colonies  and  dependencies  are  alike  in  so 


Digitized  by 


Google 


AND   HER  DEPENDENCIES.  I49 

&r  as  they  are,  in  theory,  governed  by  the  Crown  through 
the  colonial  secretary,  their  real  government  presents  every 
variety  of  constitutional  relations,  from  complete  dependence 
to  practical  independence.  Apart  from  mere  posts  occupied 
for  naval  or  military  purposes,  such  as  Gibraltar,  Adeb,  Perim, 
and  Wai-o-Wai,  which  are  under  the  Admiralty  or  War  Office, 
or  the  government  of  India,  and  "  protectorates  "  or  "  spheres 
of  influence,"  such  as  Uganda,  Zanzibar,  the  Niger  Coast, 
and  the  North  Borneo  Company,  which  are  under  the  Foreign 
Office,  there  are  imder  the  Colonial  Office  forty  distinct  and, 
as  regards  each  other,  independent  governments  or  adminis- 
trations. Of  these  forty,  eleven  are  what  is  called  "self- 
governing  colonies,"  /.  ^.,  practically  independent  governments 
with  parliaments  of  their  own.  The  remaining  twenty-nine 
may  be  grouped  as  follows  : 

I.  Without  any  Legislative  Council,  that  is,  where  the 

power  of  legislation  is  vested  in  the  officer  admin- 
istering the  government 4 

These  may  be  subdivided  into — 

(a)  Where  the  Crown  has  reserved  to  itself  the 
power   of   legislating   by  order  in  council 

Malta,  Labuan,  St  Helena 3 

(6)  Where  it  has  not  reserved  this  power.  Basuto- 
land I 

II.  With  Legislative  Councils  nominated  by  the  Crown,  16 

{a)  In  which  the  Crown  has  reserved  the  power 

of  legislating  by  order  in  council 15 

(6)  Where  it  has  not  reserved  this  power  ...      i 

III.  With   Legislative  Councils,  partly  nominated  by  the 

Crown  and  partly  elected 9 

(a)  In  which  the  Crown  has  reserved  the  power 

of  legislating  by  order  in  council 6 

(6)  In  which  it  has  not  reserved  the  power     .    .  3 

In  the  case  of  all  these  twenty-nine  colonies  or  dependencies 
the  control  of  the  Crown  is  a  real  control.  Where  there  is 
no  Legislative  Council  the  officer  administering  the  govern- 
ment acts  entirely  under  instructions  received  from  Home.  In 
the  others  the  case  is  the  same  in  all  executive  matters,  and 
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even  where  the  Legislative  Council  contains  the  largest  elected 
proportion  of  members,  its  powers  of  legislation  are  by  no 
means  complete,  that  is  to  say  the  colonial  secretary,  even 
when  he  does  not  require  bills  to  be  submitted  to  him  for 
approval  before  they  are  introduced  into  council,  would  not 
hesitate  to  advise  the  Crown  to  veto  any  bill  passed  by  the 
council  which  he  considered  objectionable. 

But  in  the  eleven  "  self-governing  "  colonies  the  case  is  very 
diflerent  They  too,  as  I  have  said,  are  in  theory,  and  by 
their  written  constitutions,  so  far  as  they  have  any,  governed 
by  the  Crown  through  the  colonial  secretary.  The  adminis- 
tration is  carried  on  in  the  name  of  a  governor  appointed  by 
the  Crown,  through  ministers  whom  he  may  choose  and  dis- 
miss at  pleasure,  and  he  may  veto  the  most  deliberate  acts  of 
the  legislature.  But  what  we  now  understand  in  England  by 
the  term  "  constitution  "  is  not  the  letter  of  documents  (of 
which  there  are  hardly  any)  creating,  or  defining  the  powers  of 
any  part  of  the  body  politic,  but  the  general  spirit  in  which 
custom,  which  has  from  time  to  time  changed,  and  will  con- 
tinue to  change,  expects  each  different  part  to  exercise  its 
powers.  Lord  Macaulay,  in  the  opening  chapter  of  his  His- 
tory of  England,  says  with  reference  to  the  constitution : 

"  The  change,  great  as  it  is,  which  her  (England's)  polity 
has  undergone  during  the  last  six  centuries  has  been  the  effect 
of  gradual  development,  not  of  demolition  and  reconstruction. 
The  present  constitution  of  our  country  is  to  the  constitution 
under  which  she  flourished  500  years  ago,  what  the  tree  is  to 
the  sapling,  what  the  man  is  to  the  boy.  The  alteration  has 
been  great,  yet  there  never  was  a  moment  at  which  the  chief 
part  of  what  existed  was  not  old.  A  polity  thus  formed  must 
abound  in  anomalies,  but  for  the  evils  arising  from  mere 
anomalies  we  have  ample  compensation.  Other  societies 
possess  written  constitutions  more  symmetrical.  But  no  other 
society  has  yet  succeeded  in  uniting  revolution  with  prescrip- 
tion, progress  with  stability,  the  energy  of  youth  with  the 
majesty  of  immemorial  antiquity." 

Thus  it  is  that  whilst  the  constitution  of  England  at  the 
present  day  is  practically  a  democracy,  in  the  sense  that  the 
will  of  the^ople  as  expressed  through  a  House  of  Commons 
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elected  on  a  very  broad  sufirage,  is  really  the  supreme  power 
in  the  state,  the  sovereign  retains  not  only  the  titles,  but  also, 
in  theory,  the  powers  of  the  Tudor  and  Stuart  monarchs,  and 
the  House  of  Lords  has  at  least  the  same  power  as  the  House 
of  Commons.  Yet  if  either  the  Crown  or  the  House  of 
Lords  were  to  attempt  to  exercise  their  powers  in  opposition 
to  the  House  of  Commons  their  conduct  would  be  denounced 
as  "  unconstitutional,"  not  because  it  would  be  a  breach  of 
letter  of  the  constitution,  but  because  it  has  become  a  recog- 
nized principle  that  the  Crown  can  only  act  on  the  advice  of 
responsible  ministers  and  that  the  House  of  Lords,  though  it 
may  and  should  reject  hastily  considered  measures,  or  mea- 
sures as  to  the  expediency  of  which  the  opinion  of  the  nation 
is  divided,  is  not  justified  in  opposing  a  deliberate  and  definite 
expression  of  the  national  will. 

A  similar  spirit  pervades  the  constitution  of  the  self-gov- 
erning colonies  with  reference  both  to  their  internal  govern- 
ment and  their  relation  to  the  mother  country.  I  will  not 
attempt  to  trace  the  history  of  these  colonies,  or  of  any  of  them, 
in  detail,  or  to  explain  the  technicalities  of  their  existing  con- 
stitutions. Speaking  broadly,  it  is  as  true  of  them  as  of  the 
English  constitution,  that  the  present  state  of  things  is  the 
result  of  natural  development  In  its  early  days  the  head  of 
a  colony  must  have  full  powers,  and  these  must  be  derived 
from  the  Crown,  that  is  the  responsible  government  of  the 
mother  country,  and  be  exercised  under  the  control  of  the 
Crown.  When  the  colony  begins  to  gain  strength,  its  lead- 
ing men  may  be  selected  to  assist  the  governor  with  their 
advice  and  share  his  powers,  and  the  control  of  the  Crown 
will  be  relaxed.  As  the  strength  of  the  colony  increases,  the 
nominated  council  may  give  place  to  an  elected  one,  and  the 
control  of  the  Crown  reduced  to  a  minimum.  This  is  the 
stage  which  has  been  reached  by  the  "self-governing  colo- 
nies," and,  as  I  have  said,  it  has  been  reached  g^dually,  not 
by  blindly  adopting  a  particular  form  of  government  on 
account  of  its  theoretical  beauty,  but  by  from  time  to  time 
applying  the  form  most  suitable  to  the  circumstances  of  each 
particular  case.  There  is  a  great  danger  in  political  (of  course 
I  do  not  use  the  word  in  its  party  sense)  as  well  as  in  other 
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matters — ^not  excluding  even  the  law,  of  following  theories 
instead  of  attending  to  the  facts.  This  danger  is  particularly- 
great  when  a  country  whose  government  is  based  on  a  demo- 
cratic, or  popular,  foundation  is  dealing  with  the  affiurs  of  a 
colony  or  dependency.  Because  certain  arrangements,  such 
as  the  practical  vesting  of  supreme  power  in  a  popular  assem- 
bly, trial  by  jury,  liberty  of  the  press,  work  well,  or  are  a 
necessity  in  the  mother  country,  it  is  assumed  that  they  are 
great  and  eternal  truths  which  will  work  equally  well  in  all 
communities,  and  that  they  must  be  appUed  regardless  of  con- 
sequences, even  though  popular  elections  may  result  in  a  war 
of  races,  or  chaos,  trial  by  jury  in  gross  miscarriage  of  jus- 
tice, and  liberty  of  the  press,  in  anarchy.  The  true  democratic 
or  popular  principle  is,  I  believe,  this,  that  all  governments 
exist,  or  should  exist,  for  the  good  of  the  governed,  and  that 
the  best  form  of  government  for  every  community  is  the  one 
which  is  under  the  particular  condition  of  each  case  most 
calculated  to  promote  this  good.  The  relations  between  a 
mother  country  and  her  colonies  and  dependencies  resemble 
very  closely  those  between  a  parent  and  child.  If  it  is  incum- 
bent on  the  parent  to  protect  and  control  a  child  in  its  in&ncy 
it  is  equally  incumbent  on  him  to  recognize  the  fact  that  the 
child  grows  into  the  man,  and  that  as  he  does  so,  advice  must 
take  the  place  of  command,  and  at  last  even  advice  must  not 
be  obtruded  unasked.  I  do  not  wish  to  refer  to  any  of  the 
details  of  what  I  have  already  spoken  of  as  the  unfortunate 
quarrel  between  England  and  her  American  colonies,  but  I 
think  that  it  may  be  said  with  truth  that  the  chief  cause  of  it 
was  England's  feilure  to  recognize  the  fact  that  her  child  had 
grown  up.  She  has  learned  a  lesson  from  the  past,  and  what- 
ever may  be  the  formal  constitutional  relations  between  Eng- 
land and  her  grown-up  colonies,  the  real  tie  between  them  is 
that  of  family  affection.  The  value  of  such  a  tie  is  as  great 
in  public  as  in  private  life,  and  it  was  never  more  strongly 
shown  than  at  the  present  moment,  when  from  all  parts  of  the 
empire  England's  children  are  rallying  to  her  side,  ready  to 
spend  their  money  and  their  lives  in  her  defence,  each  colony 
vying  with  the  others  as  to  which  can  do  most  for  the  com- 
mon mother,  and  best  serve  their  much-loved  Queen. 
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To  the  very  brief  sketch  which  I  have  attempted  to  give  of 
the  constitutional  relations  between  England  and  her  colonies, 
I  must  add  a  few  words  regarding  these  relations  between  her 
and  India.  India  is  not,  and  never  can  be  a  colony,  that  is,  a 
country  occupied  to  any  appreciable  extent  by  settlers  of 
British  descent.  Its  organization,  social  and  political,  is 
entirely  its  own,  though  its  government  is  completely  controlled 
by  England.  It  is  the  greatest  of  England's  "  dependencies," 
and  a  most  perfect  'illustration  of  the  true  meaning  of  the 
term.  Although  India  is  often  described  as  having  been  con- 
quered, or  acquired  by  the  sword,  the  description  is  very 
inaccurate.  The  real  source  of  the  acquisition  was,  as  in  the 
case  of  the  colonies — ^the  peaceful  industry  and  enterprise  of 
England's  own  children.  The  foundation  of  the  empire  was  a 
curious  one — ^it  was  due  to  a  rise  in  the  price  of  pepper.  The 
Dutch  who  had  a  monopoly  of  the  Eastern  trade,  raised  the 
price  of  all  spices  to  such  an  extent,  that  in  1600  a  few  mer- 
chants of  the  city  of  London  determined  to  send  out  one  or 
two  ships  of  their  own.  Their  enterprise  was  successful,  it 
was  repeated,  and  developed  into  a  regular  trade.  The  mer- 
chants became  a  chartered  company,  with  a  monopoly  and 
estabUshed  depots,  or  factories.  Bombay  came  to  England  as 
part  of  the  dowery  of  the  Queen  of  Charles  II.  Madras  was 
founded  in  1664  and  Calcutta  in  1698.  The  factories  grew 
into  possessions,  and  their  guards  into  a  powerful  army. 
Clive  made  these  possessions  a  power,  and  Warren  Hastings 
made  this  power  an  empire,  of  which  he  was  made  governor- 
general  in  1774.  It  was  JPitt's  Regulating  Act  of  that  year 
which  first  established  any  real  constitutional  relations  between 
England  and  India.  This  was  done  by  constituting  England 
a  committee  of  the  East  Indian  Company's  directors,  presided 
over  by  a  cabinet  minister,  called  the  ''  president  of  the  board 
of  control,"  for  the  management  of  the  "  political "  affairs  of 
the  company,  by  associating  with  the  governor-general  mem- 
bers of  council  appointed  from  home,  and  by  establishing  at 
each  presidency  town,  that  is  at  Calcutta,  Madras  and  Bom- 
bay, a  supreme  court  whose  judges  were  English  barristers. 
This  arrangement  lasted  till  i860,  when  the  East  India  Com- 
pany ceased  to  exist,  and  the  Crown  assumed  the  direct  gov- 
ernment of  India. 
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But  the  organization  of  the  new  goverament  was  framed,  in 
the  main,  on  the  lines  of  the  old  one.  In  England  a  secrdary 
of  state  took  the  place  of  the  old  ''  president  of  the  board  of 
control/'  and  his  council,  var}ang  in  number  from  ten  to  fifteen, 
and  composed  of  persons,  official  and  non-official,  of  the  great- 
est Indian  experience,  took  the  place  of  the  old  company's 
committee.  The  secretary  of  state  cannot  impose  any  burden 
on  the  finances  of  India  without  the  consent  of  his  council, 
and  he  is  supposed  to  consult  it  and  be  guided  by  its  advice  in 
all  other  matters.  But  he  may,  and  he  not  infrequently  does, 
act  independently  of  his  council,  or  disregard  its  advice,  not,  I 
fear,  always  to  the  benefit  of  India. 

In  India  the  governor-general  became  also  viceroy,  but  his 
powers  and  those  of  his  executive  council,  which  consists  of  a 
legal  member  and  a  financial  member,  usually  sent  out  from 
England,  and  a  military  member^  and  two  civilians  selected 
from  the  civil  and  military  services  in  India,  remained  much 
as  before.  Each  member  of  council  has  special  charge  of 
some  department  of  the  government,  and,  like  a  cabinet  min- 
ister in  other  countries,  disposes  of  all  minor  matters  connected 
with  it.  All  matters  of  importance  are  dealt  with  by  the 
whole  council,  but  the  viceroy  is  not  bound  by  a  vote  of  the 
majority,  nor  would  a  member  who  was  outvoted  think  it 
necessary  to  resign.  He  would  merely  record  a  minute  set- 
ting forth  his  reasons  for  dissenting  from  the  policy  adopted. 
No  doubt  the  original  intention  of  the  framers  of  this  consti- 
tution was  that  the  opinion  of  the  members  of  council  should 
be  given  perfectly  independently  by  them  as  Indian  experts, 
that  the  viceroy  should  also  form  an  independent  judgment 
after  giving  due  weight  to  this  opinion,  and  that  the  secretary 
of  state  in  England  should  only  overrule  the  viceroy  for  very 
special  reasons.  I  would  not  imply  that  the  members  of  the 
council  have  ceased  to  g^ve  independent  opinions,  and  they 
have  most  carefully  kept  themselves  free  from  English  politi- 
cal parties.  But  the  course  of  events  in  India  and  its  vicinity, 
which  has  made  many  Indian  questions  English  or  European 
questions,  and  more  especially  the  telegraphic  connection 
between  India  and  England,  has  tended  to  reduce  the  govern- 
ment of  India  to  a  more  subordinate  position,  and  to  make  its 
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highest  officers  not  men  left  to  act  independently  with  a  possi- 
bility of  having  their  action  set  aside,  but  mere  officials 
appointed  to  carry  out  orders  or  a  policy  resolved  on  at 
home. 

A  very  erroneous  ideal  prevails  about  the  government  of 
India  and  its  officers  in  matters  of  internal  administration.  It 
is  very  generally  supposed  that  the  executive  government  and 
its  officials  down  even  to  its  district  officers  can  issue  what 
orders  they  please,  and  that  these  orders  have  the  force  of  law. 
Nothing  can  be  further  from  the  truth.  No  doubt  this  was  the 
state  of  things  under  the  native  governments  which  preceded 
the  British,  and  it  continues,  with  certain  reservations,  in  the 
native  states  at  the  present  day.  But  in  British  India  the 
powers  of  the  government  and  its  officers  were  created  solely 
by  the  written  law,  and  are  strictly  limited  by  it  There  is  no 
roydl  prerogative  by  common  law,  and  no  inherent  power  in 
any  class  or  any  individual  to  rule  over  others.  The  whole 
population  is  on*a  footing  of  the  most  perfect  legal  equality,  and 
if  any  one  issues  an  order  to  another  he  must  show  that  the 
power  to  do  so  was  conferred  on  him  by  a  certain  section  of  a 
certain  act,  either  of  parliament  or  the  Indian  legislature,  and 
punishment  for  disobedience  of  the  order  could  only  be  inflicted 
by  a  regular  court  of  law,  after  a  proper  trial.  If  the  viceroy 
himself  were  to  be  personally  assaulted  by  a  common  coolie, 
the  latter  would  not,  as  in  most  Eastern  countries,  be  led  off 
to  instant  execution,  he  would  have  to  be  prosecuted  before  a 
magistrate,  and  could  only,  on  conviction,  receive  the  sentence 
prescribed  by  law. 

No  doubt  in  its  inception  the  British  Government  did  suc- 
ceed to  the  powers  of  the  government  it  displaced,  and  its 
executive  orders  were  regarded  as  laws.  But  as  soon  as  Pitt's 
Act  of  1774  gave  a  definite  shape  to  the  constitution  of  India, 
the  distinction  was  drawn  between  mere  executive  orders,  and 
regulations  by  the  governor-general  in  council  which  were 
drawn  up  in  the  form  of  statutes  and  were  intended  to  be 
observed  as  laws.  In  1833  a  Legislative  Council,  consisting  of 
the  viceroy  and  his  executive  council,  with  the  addition  of 
other  members,  official  and  non-official,  nominated  by  him, 
was  created  and  the  power  of  legislation  was  transferred  to  it 
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alone.  Lord  Macaulay  went  out  to  India  as  its  first  legal 
member  of  council,  and  the  India  Penal  Code  which,  though 
it  was  not  formally  passed  till  i860,  was  drafted  by  him, 
would  even  if  he  had  written  nothing  else,  remain  forever  a 
monument  of  his  genius.  The  council  was  enlarged  in  1861, 
and  it  has  been  further  enlarged  of  late  years,  chiefly  by  the 
addition  of  non-oflicial  members,  a  few  of  whom  are  elected, 
or  rather  nominated  to  the  viceroy  for  approval,  by  bodies 
such  as  the  Calcutta  Chamber  of  Commerce,  and  members 
have  been  given  a  right  of  interpellation.  Some  of  these 
changes  can  hardly  be  regarded  as  improvements,  and  they 
were  probably  adopted  merely  in  order  to  avoid  still  more 
mischievous  ones.  In  its  proper  sphere,  that  is  as  a  machine 
for  passing  laws,  the  council  has  done  admirable  work.  In 
addition  to  the  Penal  Code  to  which  I  have  referred,  it  has 
given  us  most  complete  codes  of  Civil  and  Criminal-  Proced- 
ure, and  a  "  Contract  Act "  and  an  "  Evidence  Act,"  which 
embody  the  cream  of  English  and  American  law.  The  ordi- 
nary process  of  legislation  in  India  is  this :  Bills  are  intro- 
duced into  council,  not  to  satisfy  some  political  cry  or  "  fad/' 
but  to  meet  some  real  want  which  has  been  pressed  on  the 
notice  of  government.  On  their  introduction  they  are  not 
only  published  in  the  Government  Gazette  and  leading  news- 
papers, English  and  vernacular,  but  they  are  also  specially 
sent  for  opinion  to  those  persons,  oflicial  and  non-oflicial, 
Europeans  and  natives,  who  are  likely  to  have  any  opinion 
worth  giving.  The  opinions  received  are  carefully  considered 
by  a  select  committee  of  the  council,  who  then  report  the  bill 
to  the  council  generally  with  their  recommendations.  It  is 
then  debated  in  the  usual  way  and  passed  into  law  or  rejected, 
as  the  case  may  be.  To  attempt  to  turn  this  body  into  a 
parliament  or  an3rthing  resembling  a  parliament,  will  consid- 
erably impair  its  efliciency  as  a  machine  for  legislation  as  to 
any  general  establishment  of  parliamentary  institutions  in 
India.  I  can  only  repeat  what  I  have  already  said  as  to  the 
danger  of  applying  theories  without  regard  to  facts.  The 
natives  of  India  who  form  themselves  into  congresses  and  pass 
resolutions,  in  no  sense  represent  the  people  of  India  or  ex- 
press their  true  wants.    They  merely  represent  a  somewhat 
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numerous  body  of  persons  who  have  received  an  English 
education  at  government  expense,  and  who,  on  failing  to 
obtain  government  employment,  think  that  they  will  at  least 
obtain  notoriety  by  going  into  opposition.  Their  mode  of 
thought  and  speech,  and  even  of  their  sedition,  when  they  are 
seditious,  is  not  that  of  India  but  of  an  imitation  Europe. 

Between  the  Legislative  Council  and  England  the  constitu- 
tional relation  is  that  the  council  has  full  power  to  legislate 
on  all  matters  within  the  limits  of  British  India,  and  the 
Crown,  acting  through  the  secretary  of  state,  has  merely  the 
power  of  veto.  It  was  intended  that  all  members  of  the 
council,  official  as  well  as  non-official,  should  deal  with  all 
matters  in  a  perfectiy  independent  spirit,  and  that  the  power 
of  veto  should  only  be  exercised  in  extreme  cases.  But,  as  in 
executive  matters,  there  has  been  a  tendency  on  the  part  of  the 
secretary  of  state  to  encroach  on  the  powers  of  the  govern- 
ment of  India.  Under  the  cover  of  the  power  of  the  veto,  he 
requires  the  more  important  measures  of  government  to  be 
submitted  to  him  for  approval  before  the  bills  to  give  effect  to 
them  are  introduced  into  the  council,  and  its  official  members 
are  expected,  though  not  to  the  same  extent  as  in  England,  to 
support  the  bills  that  may  thus  be  introduced. 

Besides  the  power  of  control  over  the  making  of  laws 
which  I  have  endeavored  to  explain  in  the  above  remarks, 
there  exists  for  all  the  colonies,  self-governing  or  dependent, 
and  for  India,  a  very  real  control  over  the  administration  of 
the  law,  which  is  exercised  by  the  Judicial  Committee  of  the 
Privy  Council.  This  body  is  the  final  court  of  appeal  for  all 
parts  of  the  British  Dominions  outside  the  United  King- 
dom. Cases  come  before  it  from  all  quarters  of  the  globe, 
and  it  has  to  act  as  the  final  interpreter  of  almost  every  known 
system  of  law,  English,  Colonial,  Hindu  and  Mohammedan, 
and  even  the  still  more  intricate  systems  of  customary  or 
tribal  law,  by  which  most  of  the  native  races  are  governed. 
Yet,  strange  to  say,  this  supreme  court  is  not,  strictiy  speak- 
ing, a  court  at  all.  Its  jurisdiction  arises  simply  out  of  the 
right  of  every  British  subject,  who  believes  that  a  wrong  has 
been  done  him,  to  petition  his  sovereign  personally  for  redress. 
Of  course  there  are  limits  imposed  by  the  various  legislatures 
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as  to  the  nature  and  value  of  the  cases  in  which  an  appeal  to 
Her  Majesty  in  council  is  allowed,  but  when  it  is  allowed  it 
takes  the  form  of  a  petition  to  the  sovereign,  which  is  referred 
by  her  to  certain  select  members  of  her  Privy  Council  for 
consideration.  They  consider  it  not  as  a  bench  of  judges 
sitting  in  state,  but  as  a  small  group  of  elderly  gentlemen  in 
plain  clothes,  seated  at  the  end  of  an  office  table,  and  the 
result  of  their  deliberations  is  recorded,  not  in  the  form  of  a 
decree  of  a  court,  but  merely  as  "  humble  advice  "  to  '  Her 
Majesty  to  take  certain  action.  It  is  needless  to  say  that  Her 
Majesty  always  does  act  on  the  advice  given,  but  the  whole 
procedure  is  a  curious  illustration  of  the  affection  of  the  Eng- 
lish constitution  for  old  forms  long  after  the  substance  has 
completely  changed. 

In  concluding  this  brief  sketch  of  the  constitutional  rela- 
tions between  England  and  her  colonial  empire,  I  cannot,  in 
the  presence  of  an  American  audience,  refrain  from  giving 
expression  to  the  thought,  which  must  often  occur  to  most 
Englishmen,  what  would  that  empire  have  been  if  you  had 
continued  to  form  part  of  it  ?  In  its  mere  external  form  it 
would  have  been  an  empire  extending  over  more  than  15,000,- 
000  of  square  miles,  and  containing  in  addition  to  nearly 
300.000,000  British  subjects  of  other  races,  a  population  of 
130.000,000  of  English-speaking  freemen,  and  its  internal 
strength  would  have  been  greater  even  than  its  form.  I  have 
said  that  the  chief  cause  of  our  losing  you  was  that  England 
failed  to  recogpiize  when  her  child  was  grown  up.  It  may  be 
that  the  child  was  so  strong  and  vigorous,  and  his  future  in 
life  so  great,  that  the  most  judicious  treatment  would  have 
&iled  to  permanently  retain  him  even  in  a  nominal  dependence 
on  his  mother.  If  this  is  so,  if  we  must  have  parted  com- 
pany some  day,  at  any  rate  we  need  not  have  parted  in  anger. 
But  time  softens  the  bitterness  of  even  the  most  serious  family 
quarrels,  and  I  think  it  may  be  truly  said  that  in  ours  all  sense 
of  bitterness  passed  away  a  hundred  years  ago,  and  that  the 
lesser  feelings  of  jealousy  and  estrangement  have  gone  also. 
Year  by  year  the  two  great  kindred  nations  are  drawing  closer 
and  closer  together,  they  are  learning  to  understand  one 
another  better,  to  rejoice  with  each  other  in  prosperity,  to 
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sympathize  with  each  other  in  trouble,  to  recognize  the  truth 
of  the  old  saying  that  "  blood  is  thicker  than  water,"  and  to 
feel  that  we  are  not  merely  friends  with  interests  and  feelings 
in  common,  but  are  truly  members  of  one  family.  When  we 
come  to  you  we  receive  even  more  than  a  family  welcome,  and 
when  you  come  to  us  it  is  not  to  see  a  strange  country,  but  to 
revisit  your  old  home.  Many  of  you,  I  am  glad  to  say,  visit 
Oxford  in  the  course  of  your  tours,  and  I  have  no  doubt  that, 
as  you  gaze  on  the  old  colleges  and  recall  their  founders  and 
bene&ctors  and  the  history  of  the  times  in  which  they  lived, 
it  is  a  pleasure  to  you  to  feel  that  this  history  is  your  history, 
that  these  men  were  your  ancestors,  and  that  you  have  as 
good  a  right  to  claim  admission  to  the  colleges  as  founder's 
kin  as  any  inhabitant  of  the  British  Isles. 

Sir  Charles  Arthur  Roe. 


Samuel  Dickson,  in  presenting  the  building  on  behalf  of 
the  Trustees  of  the  University  to  the  Faculty  of  the  Law 
Department,  said : 

"  Mr.  Provost :  The  first  duty  of  the  representative  of  the 
Trustees  upon  this  occasion,  is  to  acknowledge  that  it  is  to 
your  courage  and  exertions  we  owe  it  that  this  building  has 
been  erected  on  this  site,  for  no  one  else  thought  it  possible 
to  obtain  a  sum  sufficient  for  the  necessary  expenditures; 
and  it  is  equally  imperative  to  say  to  you,  Mr.  Dean,  that  to 
the  patient  and  intelligent  supervision  by  yourself  and  col- 
leagues, of  every  detail  of  arrangement,  must  be  ascribed,  in 
large  measure,  the  perfect  adaptation  of  the  building,  in  all  its 
parts,  to  the  uses  to  which  it  is  to  be  devoted. 

Upon  its  formal  dedication  to  the  teaching  of  the  law,  every 
lawyer  present  will  naturally  recall  the  first  lecture  delivered 
in  1790  by  James  Wilson,  one  of  the  Associate  Justices  of  the 
Supreme  Court  of  the  United  States.  Upon  that  occasion 
were  present  President  Washington,  members  of  his  cabinet 
and  of  Cong^ss,  with  Mrs.  Washington  and  other  ladies. 
The  event  was  regarded  as  of  the  first  importance,  and  it  has 
continued  to  be  so  by  reason  of  the  course  of  lectures  deliv- 
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ered  during  that  and  the  following  winter,  for  they  constitute 
a  distinct  contribution  to  the  literature  of  the  law.  His  full 
course  would  have  occupied  three  terms,  but  before  its  com- 
pletion, he  was  appointed,  in  1791,  by  the  General  Assembly  of 
Pennsylvania,  to  revise  and  digest  the  laws  of  the  Common- 
wealth, to  ascertain  and  determine  how  far  any  acts  of  Parlia- 
ment extended  to  it,  and  to  prepare  such  bills  as  the  new  con- 
dition of  things  called  for.  This  task  involved  great  labor 
and  diverted  him  from  his  duties  as  a  professor,  and  he  did 
not  live  to  complete  the  work  which  would  have  anticipated 
the  later  collection  of  the  British  statutes  iby  the  Judges  of 
the  Supreme  Court,  and  of  the  Commissioners  subsequently 
appointed  under  the  act  of  1830.  His  lectures  were  also  left 
in  an  unfinished  condition,  but  those  which  were  completed 
confirm  the  estimate  placed  upon  his  ability  by  the  later  writ- 
ers and  notably  by  Mr.  Bryce,  who  speaks  of  him  as  one  of 
the  deepest  thinkers  and  most  exact  reasoners  among  the 
members  of  the  convention  of  1787. 

In  his  account  of  the  prominent  lawyers  at  the  time  of  the 
Revolution,  William  Rawle,  who  knew  him  at  the  bar,  in  the 
splendor  of  his  talents,  and  in  the  fulness  of  his  practice,  thus 
spoke  of  him  : '  Wilson  soon  became  conspicuous.  The  views 
which  he  took  were  luminous  and  comprehensive.  His 
knowledge  and  information  always  appeared  adequate  to  the 
highest  subject,  and  justly  administered  to  the  particular 
aspect  in  which  it  was  presented.  His  person  and  manner 
were  dignified,  his  voice  powerful,  though  not  melodious,  his 
cadence  judiciously,  though  somewhat  artificially,  regulated. 
....  But  his  manner  was  rather  imposing  than  persua- 
sive; his  habitual  efTort  seemed  to  be  to  subdue  without 
conciliating,  and  the  impression  left  was  more  like  that  of  ' 
submission  to  a  stern  than  a  humane  conqueror.  It  must, 
however,  be  confessed,  that  Mr.  Wilson  on  the  bench  was 
not  equal  to  Mr.  Wilson  at  the  bar,  nor  did  his  law  lectures 
entirely  meet  the  expectations  that  had  been  formed' 

Quite  recently  his  name  has  been  made  &miliar  to  the  lay 
public  by  the  publication  of  the  Memoirs  of  Colonel  Hugh 
Wynne,  who  knew  him  both  as  tutor  and  as  counsel,  and  who 
seems  to  have  been  an  apt  pupil  and  intelligent  client,  as  he 
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learned  to  write  very  good   English,  and  to  treat  oi  legal 
matters  in  a  way  satisfactory  even  to  lawyers. 

It  does  not  appear  that  any  successor  to  Judge  Wilson  was 
appointed  by  the  Trustees  at  the  time  of  his  retirement,  and 
in  the  conditions  of  professional  and  social  Hie  of  that  day  and 
of  long  afterward,  the  system  by  which  the  student  entered  the 
office  of  a  practising  lawyer,  and  pursued  his  studies  under 
his  supervision  and  assisted  in  the  clerical  work  of  the  office, 
was  in  many  cases  most  efficient  and  satisfactory.  Judge  Wil- 
son himself  had  read  law  with  John  Dickinson,  who  had  been 
a  fellow  student  of  Thurlow  and  Kenyon  in  the  Middle 
Temple,  and  in  turn,  at  the  request  of  Washington,  he  received 
the  President's  nephew  Bushrod,  afterwards  Associate  Justice 
of  the  Supreme  Court,  as  his  student.  Indeed,  all  the  great 
lawyers  of  the  city,  who  came  to  the  bar  after  the  Revolution, 
qualified  themselves  by  study  and  preparation  in  the  office  of  a 
preceptor.  It  was  by  this  method,  that  the  larger  part  of  the 
Philadelphia  lawyers,  whose  names  are  engraved  upon  the 
walls  of  this  building,  became  the  leaders  of  the  bar. 

A  sufficient  explanation  of  the  non-continuance  of  the  Law 
School  from  the  retirement  of  Judge  Wilson,  was  that  it  was 
not  yet  needed,  nor  would  it  have  attained  a  considerable 
number  of  students  when  reopened  in  1850,  had  it  not  been 
for  the  fact  that  George  Sharswood,  then  the  President  Judge 
of  the  District  Court  of  the  City  and  County  of  Philadelphia, 
and  afterwards  Chief  Justice  of  the  Supreme  Court  of  Penn- 
sylvania, was  the  first  professor  of  the  reorganized  school. 
His  relations  to  the  members  of  the  bar  of  this  city  were 
altogether  peculiar  to  himself,  and  it  may  be  doubted  if  any 
judge  ever  sat  upon  the  bench,  who  was  at  once  so  revered 
and  so  beloved.  It  was  largely  to  his  personal  influence, 
therefore,  that  the  success  of  the  school  then  and  subsequently 
was  due ;  but  changes  of  hours  and  of  locality  began  to  inter- 
fere with  office  teaching,  and  those  changes  have  been  followed 
by  others  still  more  efTective,  until  to-day,  the  removal  of  the  / 
Law  School  of  the  University  to  this  side  of  the  Schuylkill, 
may  be  accepted  as  the  final  proof  of  an  accomplished  change 
in  this  city  in  the  method  of  preparation  for  the  practice  of 
the  law. 
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To  recapitulate  the  successive  and  accumulating  changes  in 
social  and  professional  life,  which  has  brought  this  about,  is 
quite  unnecessary;  but  the  fact  is,  that  whereas  the  Law 
School  has  hitherto  been,  in  this  city,  a  supplement  to  office 
study,  it  will  hereafter  become,  in  most  cases,  a  substitute. 
There  has  been  conflict  of  opinion  as  to  methods  of  teaching, 
and  as  to  how  far  the  Law  School  can,  in  itself,  enable  the 
student  to  make  himself  a  lawyer,  but  no  one  has  ever  con- 
tended that  the  law  was  not  a  science,  of  which  the  principles 
could  best  be  mastered  by  systematic  study,  under  the  direction 
of  competent  teachers.  It  is  studied,  however,  by  the  intend- 
ing practitioner,  not  merely  nor  chiefly  for  his  own  informa- 
tion, but  as  what  the  Germans  call  a  *  bread-study,*  for  the 
purpose  of  making  practical  use  of  his  learning  in  dealing 
with  the  complicated  facts  of  life,  in  advising  clients  in  the 
office,  or  in  trying  and  arguing  cases  in  court.  Both  aspects 
of  the  question,  therefore,  should  be  kept  in  mind. 

It  has  always  been,  as  it  now  is,  a  peculiar  advantage  of 
this  school  that  from  the  time  of  Judge  Sharswood  and  his 
colleagues,  down  to  the  present  day,  its  Faculty  has  included 
men  whose  position  on  the  Bench  or  at  the  Bar  compelled 
them,  day  by  day,  to  use  and  test  their  knowledge  in  the  court 
room.  It  is  the  inestimable  privilege  of  the  classes  now  in 
this  school,  that  they  have  the  opportunity  to  listen  to  judges 
of  the  Federal  courts,  whose  appointment  was  made  to 
satisfy  the  demand  of  the  practising  lawyers  of  the  District, 
and  of  lawyers  who  merit  and  possess  the  unqualified  confi- 
dence of  the  profession  and  of  the  community.  What  they 
say  commands  respect  everywhere  else,  and  it  will  not  fail  to 
do  so  here.  Dr.  Arnold  used  to  say,  'It  is  a  good  thing  to 
admire,'  and  the  greatest  good  fortune  which  can  befall  a 
young  man  is  that  he  should  follow  his  legal  studies  under 
such  men  as  he  will  find  here,  to  whom  he  can  look  up  with 
generous  enthusiasm  as  the  ideals  to  whose  measure  it  will  be 
his  hope  to  approach  in  his  future  life  as  one  of  a  profession 
which  they  ennoble  and  adorn. 

Whether  the  new  order  will  accomplish  the  work  of  the  old, 
and  train  up  succeeding  generations  of  as  high  a  standard  as 
those  who  have  gone  before,  is  the  important  question  for  all 
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of  us.  The  rank  attained  by  the  leaders  of  the  Old  Bar,  as 
Mr,  Binney  designated  them,  is  everywhere  recognized,  but 
coming  down  to  a  time  within  the  memory  of  many  now 
present,  it  may  be  asserted  with  great  confidence  that  the 
entire  United  States  might  have  been  challenged  to  produce 
their  betters,when  Mr.  St.  George  Tucker  Campbell,  Mr.  George 
M.  Wharton,  Mr.  Theodore  Cuyler  and  Mr.  James  E.  Gowen 
were  in  the  lead,  with  Mr.  Meredith  at  their  head.  To  turn 
out  men  of  their  stamp  will  be  an  achievement  indeed,  and  no 
better  fortune  for  the  school  can  be  asked  for.  For  this  work, 
Mr.  Dean,  you  and  your  colleagues  have  now  every  help  which 
the  University  can  give  you.  Nothing  will  be  lacking  to  the. 
comfort,  the  convenience  and  the  wants  of  the  student  The 
Biddle  Library,  which  perpetuates  the  memory  of  a  leader  of 
the  bar,  and  of  three  sons,  each  in  his  own  line  pre-eminent, 
is  as  yet  inferior  to  that  of  Harvard,  of  which  Professor  Dicey 
says  that  '  it  constitutes  the  most  perfect  collection  of  the  legal 
records  of  the  English  people  to  be  found  in  any  part  of  the 
English-speaking  world ;'  but  it  is  already  large,  and  the  sum 
annually  applicable  to  its  increase  will  soon  make  it  adequate 
for  the  needs  of  the  most  erudite.  Having  thus  free  and 
immediate  access  to  every  authority  he  needs  to  consult,  the 
diligent  student  will  assuredly  learn  the  use  of  books,  and 
master  a  fadr  share  of  their  contents. 

Of  all  the  influences  to  surround  the  student  in  this  new 
home  of  the  Law  School,  none  should  be  more  potent  to 
kindle  his  ardor  than  the  memories  of  the  good  and  great 
men  by  which  he  will  be  surrounded.  This  hall,  in  which 
we  are  assembled,  bears  the  name  of  a  lawyer,  who  com- 
pleted his  studies  in  the  Middle  Temple,  and  who  returned 
to  take  a  most  prominent  and  useful  part  in  the  American 
Revolution.  He  was  a  signer  of  the  Declaration  of  Indepen- 
dence ;  Vice-President  and  President  of  the  Continental  Con- 
gress ;  Governor  of  Delaware ;  the  author  of  the  Constitution 
of  that  State ;  a  member  of  the  convention  which  framed  the 
Constitution  of  Pennsylvania  of  1790;  Chief  Justice  of  the 
Supreme  Court  of  the  state  for  twenty-one  years,  and  its 
Governor  for  three  terms. 
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In  the  first  volume  of  Dallas'  Reports,  there  is  this  letter 
from  Lord  Mansfield : 

'To  the  Honourable  Thomas  M'Kean,  Chief  Justice  of 
Pennsylvania : 

'  Kenwood,  February  14,  1791. 

'Sir: — I  am  not  able  to  write  with  my  own  hand,  and 
therefore  must  beg  leave  to  use  another,  to  acknowledge  the 
honour  you  have  done  me,  by  your  most  obliging  and  elegant 
letter,  and  the  sending  me  Dallas'  Reports. 

'  I  am  not  able  to  read  myself,  but  I  have  heard  them  read 
with  much  pleasure.  They  do  credit  to  the  court,  the  bar 
and  the  reporter :  they  shew  readiness  in  practice,  liberality  in 
principle,  strong  reason,  and  legal  learning ;  the  method,  too, 
is  clear,  and  the  language  plain. 

'  I  undergo  the  weight  of  age,  and  other  bodily  infirmities, 
but  blessed  be  God !  my  mind  is  cheerful,  and  still  open  to 
that  sensibility  which  praise  from  the  praiseworthy  never  fails 
to  give — Laus  laudari  a  te.    Accept  the  thanks  of 
'  Sir,  your  most  obliged 

'  and  obedient  humble  servant, 

*  Mansfield.' 

From  this  judgment  there  is  no  appeal,  nor  can  anything 
with  propriety  be  added. 

When  elected  governor,  he  conferred  upon  the  people  of 
this  state  the  inestimable  benefaction  of  the  appointment  of 
that  great  lawyer,  William  Tilghman,  as  Chief  Justice,  and  the 
erection  of  this  structure  could  not  have  been  undertaken  but 
for  the  noble  liberality  of  a  descendant  who  bore  his  name. 

Of  Wilson  and  Sharswood,  whose  names  appear  upon  the 
main  door,  I  have  already  spoken.  It  remains  to  add  that  the 
memory  of  Eli  K.  Price,  George  M.  Wharton  and  Richard  C. 
McMurtrie  will  be  perpetuated  by  lecture  rooms  which  bear 
their  names,  at  the  request  of  those  whose  filial  piety  or  fi-iend- 
ship  led  them  to  contribute  to  the  erection  of  this  building,  in 
grateful  appreciation  of  the  professional  labors,  which  gave 
them  prominence  at  the  Philadelphia  Bar.  The  student  will 
find  some  evidence  of  their  learning  and  discrimination  in  the 
reports  of  the  many  arguments  which  they  made  in  the 
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Supreme  Court,  and  it  is  enough  to  say,  upon  this  occasion, 
as  can  be  truthfully  said  of  all  of  them,  that  by  none  were  they 
so  highly  esteemed  as  by  their  fellow  members  of  the  bar  who 
knew  them  as  men  and  lawyers,  as  well  as  men  can  know  one 
another,  and  better  than  those  engaged  in  any  other  pursuit 
can  possibly  do. 

Mr.  Carson  will  speak  of  Mr.  Price  at  length  to-morrow, 
and  it  need  now  only  be  said  that  his  invaluable  contributions 
to  the  statute  law  of  the  state,  his  active  interest  in  the  Uni- 
versity, in  the  American  Philosophical  Society,  and  other  asso- 
ciations devoted  to  literature,  science  and  charity,  secured  him 
distinction  as  a  citizen  almost  equal  to  that  which  his  long, 
useful  and  honorable  career  won  for  him  at  the  bar. 

It  is  impossible,  however,  that  any  lawyer,  who  ever  met  Mr. 
Wharton  in  consultation,  or  listened  to  his  arguments,  could 
mention  his  name  without  at  least  alluding  to  his  clearness  ot 
statement  By  common  consent,  he  had  the  most  perfect 
power  of  statement  of  any  man  of  his  day,  and  no  one  could 
present  any  proposition,  which  he  could  not  re-present  in  a 
form  more  simple  and  lucid. 

This  was,  of  course,  the  result  of  the  exquisite  certainty  of 
his  mental  vision.  It  was  as  if  his  mind  had  been  a  perfectly 
finished  lens,  which  never  produced  the  slightest  distortion  or 
aberration,  and  presented  every  object  with  absolute  sharpness 
of  definition.  Something  he  once  said  as  to  his  habits  of  read- 
ing is  worth  recording,  as  illustrating  clearly  what  may  be 
done  by  system.  It  will  be  remembered  that  he  was,  in  his 
day,  the  leading  authority  in  this  Diocese  upon  Church  Law. 
When  returning  a  copy  of  Derby's  Homer,  he  said  that  he 
had  listened  to  the  reading  of  the  entire  twenty-four  books, 
and  he  added  that  it  was  his  rule  to  read  or  listen 
to  another  read  some  standard  work  for  a  half  hour  every  even- 
ing, and  that  one  who  tried  it  would  be  astonished  at  how 
much  could  be  gone  through  in  that  way,  and  as  a  further 
instance,  he  added  that  by  giving  the  time  every  Sunday 
between  morning  and  afternoon  church,  to  Church  Law,  he 
had,  in  a  few  years,  gone  through  all  the  authorities  upon  the 
subject 

Of  Mr.  McMurtrie,  of  whom  some  of  us  are  in  the  habit  ot 
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speaking  as  the  last  scientific  lawyer  at  our  bar,  there  should 
be  quoted  two  or  three  sentences  from  the  eulogy  delivered 
at  his  bar  meeting  by  Judge  Craig  Biddle,  as  they  bring  out 
clearly  his  distinguishing  characteristic  as  a  lawyer  : 

'  Mr.  McMurtrie,  if  ever  a  man  did,  certainly  loved  his  pro- 
fession, and  loved  it  with  a  sort  of  romantic  attachment  Any 
man  who  violated  the  great  principles  of  the  law  was,  to  him, 
a  man  who  could  not  be  tolerated  for  an  instant  No  matter 
from  what  source  the  law  came,  whether  from  the  highest 
courts  in  the  land  or  the  humblest  individual,  if  it  was 
bad  law,  Mr.  McMurtrie  looked  upon  it  as  a  forgery,  as  a 
counterfeit,  as  equivalent  to  an  attempt  to  pass  money  which 
was  not  entitled  to  be  current  His  sturdiness  in  this  partic- 
ular gave  a  rather  mistaken  notion  of  his  character,  but  the 
only  thing  that  ever  stirred  him  to  wrath  was  the  one  I  have 
just  mentioned.' 

'The  emulation  of  examples  like  theirs  makes  nations 
great  and  keeps  them  so,*  and  it  will  be  for  the  men  who  are 
to  come  out  from  this  school  not  only  to  maintain  the  tradi- 
tions of  the  Philadelphia  Bar  as  gentlemen  and  lawyers,  and 
to  do  their  part  in  helping  to  advance  the  progress  of  juris- 
prudence^  and  to  extend  the  domain  of  justice  and  reason,  but 
also  to  solve  the  problem  always  recurring  and  never  defi- 
nitively answered,  whether  the  political  institutions,  which  were 
framed  by  McKean  and  Wilson  and  their  colleagues,  are  to  be 
perpetuated  as  the  enduring  heritage  of  a  free  and  virtuous 
people. 

Of  all  institutions,  the  University  is  the  most  enduring. 
The  life  of  this  one  has  been  brief  compared  to  that  of  the 
historic  schools,  which  have  honored  us  by  permitting  their 
representatives  to  be  here  to-day;  but  it  was  given  the  power 
by  John  and  Richard  Penn  to  confer  degrees,  and  since  then, 
four  Constitutional  Conventions  have  been  assembled  to 
change  the  organic  law  of  the  commonwealth.  For  centuries 
to  come,  each  year  will  see  a  body  of  men  come  forth  from 
these  halls  to  develop  into  the  leaders  of  thought  and  action 
of  their  time.  All  that  this  community  has  done  or  can  do 
to  insure  that  they  will  use  their  power  wisely  is  worth  the 
doing,  for  it  is  not  only  true,  as  De  Tocqucville  said,  that  the 
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conservative  force  of  the  American  Bar  has  been  the  greatest 
safeguard  of  American  institutions  in  the  past,  but  there  is 
equal  truth  in  the  aphorism  of  Lord  Bacon, — a  man,  as 
Coleridge  says  in  quoting  the  remark, '  assuredly  sufficiently 
acquainted  with  the  extent  of  secret  and  personal  influence,' 
that,  *  the  knowledge  of  the  speculative  principles  of  men  in 
general  between  the  ages  of  twenty  and  thirty  is  the  one  great 
source  of  political  prophecy/ 


In  accepting  the  building  on  behalf  of  the  Faculty  of  the 
Department  of  Law,  William  Draper  Lewis,  the  Dean  of  the 
Faculty,  said : 

"  Mr.  Provost :  A  little  over  three  years  ago  the  Faculty  ot 
Law  expressed  to  you,  and  through  you  to  the  Trustees,  their 
earnest  desire  that  there  should  be  erected  near  the  other 
University  Buildings  a  permanent  home  for  the  Department. 
To-day  you  call  upon  us  to  occupy,  exclusively  for  the  pur- 
poses of  the  Law  School,  the  most  complete  educational 
building  in  the  country.  To  say  that  we  deeply  appreciate 
this  more  than  generous  response  to  our  request  is  to  express 
but  feebly  the  feeling  which  stirs  us  at  this  moment 

When  the  University  determined  to  erect  a  building  for  our 
Department,  the  Provost  asked  us  to  submit  to  him  a  detailed 
statement  of  the  requirements  of  such  a  building.  This 
request  was  complied  with,  and  though  these  "  requirements  " 
necessarily  involved  a  much  larger  building  than  any  one  had 
up  to  that  time  contemplated,  we  were  not  asked  to  modify 
our  plans  in  the  slightest  detail.  The  architects,  Messrs. 
Cope  &  Stewardson,  were  directed  to  prepare  plans  which 
should  meet  every  want  of  the  faculty.  I  need  hardly  tell 
you  that  they  have  done  so.  Indeed,  if  our  successors  find 
defects  in  the  general  interior  arrangement  of  this  building,  in 
the  distribution  of  the  reading  and  lecture  rooms,  we  of  the 
hculty  are  alone  responsible,  for  neither  trouble  nor  money 
has  been  spared  by  the  University  in  its  efforts  to  give  us  all 
that  we  asked. 

On  this  occasion,  as  we  are  about  to  occupy  this  building. 
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which  has  been  dedicated  by  you,  Mr.  Dickson,  to  the  cause 
of  legal  education  and  to  the  memory  of  those  who  in  their 
time  knew  and  loved  the  law,  it  is  perhaps  proper  that  I,  as 
representing  the  faculty,  should  tell  the  friends  of  the  Uni- 
versity and  the  representatives  of  legal  learning  gathered 
here  something  of  our  educational  ideal.  If  I  were  asked  to 
state  the  thought  which  is  uppermost  in  the  minds  of  the 
faculty,  shaping  not  only  our  acts  as  a  body,  but  our  indi- 
vidual work  as  teachers,  I  should  reply :  The  thought  that 
our  chief  aim  is  to  enable  our  students  to  become  efficient 
lawyers.  I  can  therefore  best  give  you  a  mental  picture  of  our 
educational  ideal  if  I  show  you  what  we  mean  by  an  efficient 
lawyer. 

Some  there  are  who  tell  us  that  we  should  try  to  make  our 
teaching  practical,  others  that  we  should  confine  ourselves  to 
fundamental  principles.  The  one  regards  the  law  as  an  art, 
and  likes  the  word  practical;  the  other  regards  the  law  as  a 
science,  and  is  fond  of  such  expressions  as  '  grounded  in  the 
theory  of  the  law.'  It  may  surprise  some  of  you  to  hear  me 
say  that  our  faculty  has  never  discussed  the  question  whether 
we  should  regard  the  law  from  the  point  of  view  of  an  art  or 
of  a  science.  We  have  never  discussed  this  question  because 
we  are  united  in  the  thought  that  a  system  of  legal  education 
which  pretended  to  give  the  principles  of  law,  disassociated 
from  their  practical  application,  would  be  as  useless  as  a  sys- 
tem which  confined  the  student  to  copying  legal  papers.  All 
of  us  admit  that  law  is  a  science.  But  it  is  a  living  science ; 
one  that  is  applied  every  day  to  the  ailairs  of  living  men ;  and 
a  science  whose  principles  have  been  hammered  out,  not  in 
the  closet  of  the  recluse,  but  in  the  effort  to  decide  real  con- 
troversies between  man  and  man.  Its  rules  have  sprung  from 
multitudinous  instances.  They  are  one  of  the  results  of  the 
&cts  which  make  up  our  history.  As  the  law  has  grown,  so 
is  it  being  developed.  Even  as  I  speak,  hundreds  of  courts 
in  this  country  and  in  England  and  her  colonies,  are  con- 
sciously or  unconsciously  modifying  the  principles  of  our  law 
by  the  effort  to  apply  them  to  new  controversies.  If  our 
economic  and  social  development  should  cease,  and  we  should 
become  a  static  people,  and  the  new  cases  in  our  courts  were 
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always  identical  with  some  other  reported  case,  law  would 
cease  to  be  a  science.  It  would  become  merely  an  art,  and 
would  be  no  more  interesting  than  the  science  of  civil  engi- 
neering, provided  every  bridge  that  was  built  was  the  duplica- 
tion of  some  existing  bridge.  Again,  if  man  should  stop  dis- 
puting with  his  fellow-man,  the  study  of  the  law  would  be  the 
study  of  purely  historical  phenomena.  But  in  our  complex, 
developing  modem  life  new  legal  problems  are  arising  every 
day.  The  law  is  not  merely  the  study  of  phenomena  con- 
nected with  a  bygone  people.  The  law  is  a  living  science  and 
a  present  art,  and  therefore  there  is  no  such  thing  as  a  prac- 
tical as  distinguished  from  a  theoretical  lawyer.  There  are 
only  two  kinds  of  lawyers,  the  efficient  and  the  inefficient 
If  you  can  find  a  man  whose  only  accomplishment  is  that  he 
can  draw  a  deed,  provided  you  do  not  wish  to  accomplish 
something  he  has  not  seen  done  before,  you  may  find  a  man 
who  is  useful  occasionally  to  do  your  conveyancing,  but  you 
do  not  find  an  efficient  lawyer  who  can  talk  to  you  by  the 
hour  on  the  advantages  of  codification,  or  on  the  comparative 
excellencies  of  the  civil  and  the  common  law,  or  on  the  early 
courts  in  Rome ;  but  cannot  take  the  facts  of  a  case  between 
Jones  and  Smith,  and  give  reasons  which  would  appeal  to  a 
court  why  one  or  the  other  is  right,  then  you  may  have  found  a 
man  who  is  full  of  entertaining  information,  but  again  you 
have  not  found  an  efficient  lawyer ;  you  have  not  found  the 
man  which  it  is  the  desire  of  our  &culty  to  graduate. 

In  our  minds,  the  efficient  lawyer  is  not  merely  the  so-called 
practical  man,  and  on  the  other  hand  not  merely  the  so-called 
theoretical  one.  He  is  the  man  who  can  do  well  the  work 
which  the  lawyer  is  called  upon  to  do.  He  is  one  who  can 
take  the  jumble  of  fiicts  which  his  client  calls  a  clear  state- 
ment of  the  case,  and  see  quickly  and  accurately  the  legal 
point  or  points  on  which  the  case  will  turn,  and  with  this 
knowledge  as  a  starting  point,  be  able  to  get  the  facts  before 
the  court,  and  having  done  so,  prepare  his  brief  and  argue 
intelligently  the  legal  questions  in  his  case.  We  believe  that 
a  system  of  legal  education  which  trains  him  for  part  of  this 
duty  and  not  the  other,  is  radically  deficient  Our  aim  is  to 
give  the  student  a  knowledge  which  will  not  only  enable  him 
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to  argue  a  legal  point,  but  which  will  enable  him  to  bring  a 
suit  and  prepare  and  try  a  case;  not  primarily  because 
we  believe  that  a  knowledge  of  what  is  called  practice 
is  a  necessary  addition  to  a  knowledge  of  the  fundamental 
principles  of  law  in  order  that  a  man  may  become  a  practicing 
member  of  the  bar,  but  because  we  also  believe  that  as  the  law 
is  a  science  grown  up  from  actual  cases,  and  applied  and  still 
growing  by  application  to  actual  cases,  a  knowledge  of  ancient 
pleading  and  modern  practice  is  essential  in  order  that  the 
student  may  understand  the  fundamental  principles  of  the  law. 

It  may  be  asked,  do  all  your  students  expect  to  practice 
law?  Have  you  no  place  for  one  who  wants  to  write  on  law 
or  teach  some  branch  of  the  law  or  legal  history?  Certainly 
we  have  a  place  for  such  a  man.  But  we  believe  that  his 
training  should  not,  in  the  main,  be  different  from  the  training 
of  the  man  who  intends  to  argue  cases  in  court  The  work  of 
the  lawyer  in  the  preparation  of  his  case,  of  the  judge  called 
upon  to  decide  it,  or  of  the  writer  or  teacher  who  must  com- 
pare it  with  earlier  cases,  criticise  and  explain  it,  is  essentially 
the  same.  E^ch  must  examine  the  same  books  and  &ce  the 
solution  of  the  same  problems.  To  succeed  in  their  respec- 
tive spheres,  the  writer  and  teacher,  no  less  than  the  judge  or 
practitioner,  must  realize  that  he  is  dealing  with  an  applied 
science.  To  grasp  the  exact  meaning  of  a  legal  decision,  he 
must  thoroughly  understand  the  mechanical  forms,  that  is,  the 
pleadings  under  which  the  case  was  presented  to  the  court. 
He  also  must  be  familiar  with  the  practical  difficulties  of  prov- 
ing certain  classes  of  facts.  In  other  words,  we  do  not  believe 
that  one  can  intelligently  teach  or  write  on  the  law  which  his 
scholars  or  readers  must  apply  in  a  real  world,  without  a 
knowledge  of  the  conditions  under  which  the  principles  he 
discusses  must  be  applied.  And  therefore,  in  saying  that  our 
chief  desire  is  to  graduate  "  efficient  lawyers,"  we  do  not  slight 
the  man  who  comes  to  us  to  prepare  himself  for  research  work 
or  teaching ;  but  in  trying  to  make  him  also  an  efficient  lawyer, 
we  take  the  only  course  which  can  make  him  an  efficient 
student  of  the  law. 

While  a  knowledge  of  the  theory  and  practice  of  the  law 
forms  the  extent  of  the  systematic  teaching  in  our  present 
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undergraduate  course,  I  should  leave  you  with  a  false  impres- 
sion if  I  were  to  allow  you  to  go  away  with  the  idea  that  we 
think  there  are  no  other  elements  in  the  make-up  of  an  efficient 
lawyer  besides  the  training  of  his  brain  and  hand.  In  law,  as 
in  all  other  departments  of  human  endeavor,  the  efficient  man 
must  possess  elements  of  character  as  well  as  intellectual 
and  mechanical  endowments.  He  must  have  in  his  character 
certain  moral  elements,  and  at  least  two  other  elements  which 
I  think  we  may  also  include  under  the  designation  of  moral. 

One  of  these  elements  of  character  we  may  call  method  or 
perseverance,  according  to  the  form  of  its  manifestation. 
Whether  we  call  it  method  or  perseverance  we  cannot  overesti- 
mate its  importance.  If  a  lawyer  is  not  neat  he  hampers  his 
own  progress ;  if  he  cannot  systematize  his  work,  great  success, 
except  in  rare  instances,  is  denied  to  him ;  unless  he  is  capable 
of  long  continued  and  persistent  effort,  he  may  never  hope  to 
obtain  even  a  moderately  respectable  position  at  the  bar.  We 
cannot  teach  here  directly  and  in  a  separate  course,  neatness, 
order,  perseverance,  but  by  holding  this  element  of  character 
before  ourselves  as  essential  to  the  real  efficiency  of  our  grad- 
uates, we  can,  and  I  believe  do,  accomplish  something  in  this 
direction.  Not  alone  with  this  object,  but  by  no  means 
wholly  in  disregard  of  it,  we  make  our  course  and  our  examina- 
tions such  that  all  our  students  understand  that  to  obtain  a 
good  position  in  the  class,  or  even  to  get  through  our  course 
at  all,  there  must  be  persistent  work  every  day  during  the 
term,  and  that  in  each  week  the  work  must  be  systematized; 
to  each  day  being  given  its  allotted  portion.  Three  years  of 
such  trainings  while  it  does  not  make  all  of  our  graduates 
paragons  of  neatness,  method  or  persistence,  undoubtedly  has 
a  distinct  tendency  to  mold  into  the  character  this  element, 
which,  equally  with  knowledge  and  skill,  is  essential  to  effi- 
ciency. 

There  is  a  second  element  of  character,  very  different  from 
that  to  which  I  have  just  called  your  attention,  but  none  the  less 
essential.  This  is  the  element  of  mental  independence  in  lega^ 
thinking.  Mental  timidity  must  not  be  confounded  with  the 
caution  which  very  properly  keeps  a  client  out  of  a  contest 
tiie  issue  of  which  is  doubtful 
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But  the  lawyer  who  for  his  legal  opinions  leans  on  his 
digest,  his  text-book,  or  his  friend,  wins  only  the  cases  which 
no  one  could  help  winning.  Now  independence  of  thought 
can  no  more  be  taught  as  a  separate  course  than  neatness  or 
perseverance.  Some  have  it  naturally,  others  acquire  it  only 
by  much  persistence  on  the  part  of  the  teacher;  others,  again, 
no  matter  what  is  done  for  them,  never  acquire  it  But  we 
believe  that  it  is  true  in  law,  as  in  other  things,  that  much  can 
be  accomplished  by  the  teacher  if  he  is  distinctly  conscious  of 
the  importance  of  developing  in  his  students  the  power  to 
think  for  themselves.  Therefore,  in  our  teaching  here,  we 
encourage  the  student  to  work  out  the  problems  of  the  law 
for  himself.  Where  there  is  a  real  opportunity  for  a  difference 
of  opinion,  we  are  frankly  indifferent  as  to  whether  he  agrees 
with  us  or  not,  provided  he  can  maintain  his  own  opinion  with 
legal  reasons.  The  old  idea  that  a  teacher  is  a  modem  Gama- 
lial,  at  whose  feet  the  student  is  to  sit  and  drink  in  informa- 
tion without  question,  if  it  ever  existed  in  this  Department,  has 
gone,  and  I  trust  gone  forever.  Each  of  us  teaches  by  that 
method  which  appeals  to  him  as  best ;  some  lecture,  some  use 
in  part  a  text-book,  some  the  so-called  case-method ;  but  the 
mental  attitude  of  each  of  us  towards  our  classes  is,  I  believe, 
the  same.  It  is  that  of  the  man  who  invites  on  the  part  ot 
his  students  discussion,  public  or  private,  of  the  subjects  in 
his  course ;  it  is  that  of  the  man  who  is  making  the  distinct 
effort  to  give  his  students  the  power  to  think  for  themselves. 

There  is  one  other  element  in  our  concept  of  efficiency, 
harder  to  define,  perhaps,  but  more  important  than  all  the 
others.  From  one  point  of  view,  it  is  the  moral  makeup  of 
the  man,  from  another  it  is  his  mental  attitude  towards  the 
law.  All  departments  of  the  University  are  striving  to  turn 
out  men  who  will  lead  clean  and  honest  lives.  I  believe  the 
whole  tendency  of  our  life  at  Pennsylvania,  as  in  other  uni- 
versities, is  in  this  direction.  Our  dormitory  system,  our 
athletics,  our  Houston  Club  and  our  various  student  organi- 
zations, fill  that  portion  of  the  daily  life  of  our  students  not 
given  to  study  with  wholesome  mental  and  physical  occupa- 
tion^ and  are  important  factors  in  the  upbuilding  of  their  char- 
acter.   Our  work  as  a  Faculty  of  Law,  as  we  conceive  it,  is  to 
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take  the  foundation  of  good  morals  which  is,  in  an  ever 
increasing  degree,  laid  for  us  in  the  character  of  the  great 
majority  of  our  students  by  home  and  university  influences, 
and  build  thereon  something  which  will  make  our  graduates, 
not  only  moral  men,  but  moral  lawyers.  A  man  rightly  is 
considered  moral  when  he  has  certain  general  positive  and 
negative  qualities ;  if  he  is  temperate  in  his  life,  honest  in  his 
business  dealings,  kind  to  those  dependent  on  him,  and  con- 
siderate of  his  fellow  men.  It  is  our  thought  that  a  lawyer 
should  be  all  this  and  more.  Perhaps  this  *'  more ''  can  be 
summed  up  in  a  single  sentence :  He  should  love  the  law  and 
guard  her.  If  he  does  this,  slovenly  and  inaccurate  work, 
careless  legal  advice  will  be  impossible  to  him  ;  the  etiquette 
of  the  profession  he  will  guard  with  jealous  care ;  he  will  keep 
his  own  actions  on  a  high  plane^  and  place  under  the  ban  of 
wholesome  disdain  those  who  sully  the  high  traditions  of  the 
Bar. 

How  can  a  law  school  teach  affection  and  reverence  towards 
the  law  and  the  profession  thereof?  By  formal  courses  in 
legal  ethics  ?  We  do  not  think  so.  Can  nothing  therefore  be 
done  in  this  direction  by  a  law  &culty  ?  That  is  the  opposite 
error.  There  is  a  subtle  thing  which  all  teachers  know  as 
the  atmosphere  of  a  school.  There  always  is  an  atmosphere. 
It  may  be  very  good,  or  very  bad,  or  neither  one  nor  the 
other.  This  mental  atmosphere,  in  part,  is  left  by  those  who 
have  graduated ;  in  part  it  is  the  effect  of  the  mental  atti- 
tude towards  his  coming  work,  brought  by  the  incoming 
student,  and  in  a  great  part  it  is  the  character  of  the  teachers, 
the  efficiency  of  the  school  taken  as  a  whole,  and  the  dignity 
and  decorum  of  its  surroundings.  I  need  hardly  tell  you  that, 
following  the  example  of  our  predecessors,  we  of  the  present 
foculty  have  labored  and  are  laboring,  with  the  efficient  assist- 
ance of  large  numbers  of  our  students,  to  make  this  mental 
and  moral  atmosphere  of  which  I  have  been  speaking  such 
that  our  graduates  may  not  only  be  skilled  in  the  theory  and 
practice  of  the  law,  may  not  only  have  in  a  greater  measure 
than  they  had  on  entering,  method  in  work,  perseverance  in 
endeavor,  and  independence  in  thought,  but  also  that  they 
may  have  a  deep  love  and  enthusiasm  for  the  law,  which  will 
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abide  with  them  throughout  their  lives,  shielding  them  from 
all  temptation  to  do  anything  which  would  tend  to  bring  her 
or  them  as  lawyers  into  disrepute. 

Over  the  main  staircase  of  this  building,  so  as  to  be  seen  by 
one  about  to  leave  it,  is  to  be  carved  the  words  of  the  great 
Judge  whose  unselfish  labors  created  this  Department  of  the 
University.  They  are  the  words  of  George  Sharswood: 
'  Truth,  simplicity  and  candor,  these  are  the  cardinal  virtues 
of  a  lawyer.'  Let  us  hope  that  each  new  man,  as  he  takes  up 
the  work  of  teaching  here,  will  consider  well  the  labors  for 
the  cause  of  legal  education  of  such  men  as  he  who  framed 
this  sentence,  of  such  men  as  Morris,  as  Mitchell,  and  as 
Hare.  These  men  not  only  taught  their  students  the  law,  but 
impressed  them  with  some  of  the  dignity  of  their  own  char- 
acter and  their  own  devotion  to  the  profession.  We,  and 
those  who  will  take  up  our  work  when  we  lay  it  down,  by  fol- 
lowing the  example  of  their  devotion,  may  perhaps  also  be 
able  to  write  in  the  hearts  of  our  students  those  three  all- 
embracing  words — *  truth, — simplicity, — candor.' " 
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As  Markbd  by  Decisions  Selected  from  the  Advance 

Reports. 


ATTORNEY  AND  CLIENT. 

Gen.  Stat  (Colorado),  §  3630  provides|that,  in  addition  to 
his  commission,  an  executor  shall  receive  ''  such  additional 

£j^^ggg^f  allowances  for  costs  and  charges  in  collecting  and 
ActiBCMHis  defending  the  claims  of  the  estate  and  disposing 
Own  Lawyer,    of  the  same  as  shall  be  reasonable."     Under  this 

^''■'•^  statute  it  was  held  by  the  Supreme  Court  of  Colo- 
rado that,  while  an  executor  is  entitled  to  a  reasonable  coun- 
sel fee,  yet  where  he,  being  a  lawyer,  acts  as  his  own  counsel,  he 
is  not  entitled  to  an  extra  allowance  on  this  account,  since,  "to 
allow  him  to  become  his  own  client,  and  charge  for  profes- 
sional services  for  his  own  case,  although  in  a  representative 
or  trust  capacity,  would  be  holding  out  inducements  for  pro- 
fessional men  to  seek  such  representative  places  to  increase 
their  professional  business,  which  would  lead  to  the  most  per- 
nicious results":    Doss  v.  Stevens,  59  Pac.  67. 

In  Burpee  v.  Tawnsend,  61  N.  Y.  Suppl.  467,  the  Supreme 

Court  of  New  York  decided  that  the  parties  to  an  action  have 

witbdnnrai     the  right  to  Settle  and  discontinue,  even  though 

byCUMt  the  effect  of  such  discontinuance  is  to  deprive  one 
of  the  attorneys  of  his  lien.  This  question  has  been  decided 
variously.  As  Gaynor,  J.,  said,  the  authorities  are  **  a  bundle 
of  confusion." 


BONDS. 

Following  the  rules  now  firmly  established  in  the  federal 

jurisdiction,  the   Circuit  Court  of  Appeals,  Eighth  Circuit 

Bsteppei  by     (Caldwell,  J.,  dissenting),  held  that  where  suit  is 

RacttiJ*  brought  upon  county  bonds,  issued  to  refund 
judgments  obtained  against  the  county,  (i)  the  judgments  are 
res  judicata^  not  only  of  every  matter  actually  decided,  but 
of  every  matter  which  might  have  been  decided  in  the  former 
actions,  and  (2)  that  the  recitals  in  the  bonds  of  the  existence 
of  the  judgments  estop  the  count}'  from  alleging,  as  against 
bona  fide  holders  for  value  that  the  judgments  do  not  exist : 
Geer  v.  Board  of  Cotrirs  of  Ouray ^  97  Fed.  435. 
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BONI>S—(Coiitinued). 

But  the  rules  above  stated  apply  only  to  bonds  and  not  to 

warrants  upon  the  treasurers  of  municipal  corporations  for 

nnoidiMi     the  payment  of  money.    Such  warrants,  while 

Warrants,     transferable  by  indorsement  and  delivery,  are  not 

impcachnMiit   negotiable  instruments  under  the  law  merchants, 

and  recitals  contained  in  them  do  not  estop  the  municipality 

from  alleging  the  falsity  of  the  recitals  and  the  invalidity  of 

the  warrants,  even  when  they  are  in  the  hands  of  indorsees 

for  value :  Watson  v.  City  of  Huron,  97  Fed.  (Circ.  Ct.  of  App., 

8th  Circ.)  449. 

CARRIERS. 

In  The  Humboldt,  97  Fed.  (D.  C,  D.  Wash.)  656,  the  plain- 
tiff, a  passenger  for  some  days  on  board  a  steamship  owned  by 
uabuityof     ^^^  defendant,  deposited  his  valise  in  his  state- 
stcamship      room,  from  which  it  was  stolen.    Although  un- 
Company  for    able  to    prove  negligence  on  the  part  of   the 
Baggage      defendant,  the  plaintiff*  contended  that  the  latter 
occupied  toward  him  the  position  of  an  inn-keeper  toward  his 
guest.     Hanford,  J.,  following  the  weight  of  modem  authority, 
decided  that  the  steamship  company  was  not  an  inn-keeper, 
but  only  a  common  carrier,  and  therefore  was  not  liable,  since 
the  baggage  had  not  been  entrusted  to  its  custody  and  care. 

Following  the  doctrine  announced  by  the  Supreme  Court  of 
the  United  States,  that  a  contract  between  a  state  and  a  cor- 
Rauroad,      poration,  exempting  the  latter  from  taxation,  must 
Right  to'      be  limited  in  its  effect  to  the  immediate  parties 
Regniato      thereto,  the  Circuit  Court  (E.  D.,  N.  C.)  has  de- 
cbarges.      ^Ided  that  where  a  state  has  granted  to  a  railroad 
the  privilege  of  established  rates;  such  privilege,  even  if  a 
contract  between  the  state  and  Uie  railroad,  does  not  pass 
under  a  foreclosure  sale  of  all  the  **  franchises,  rights,  privi- 
leges and  immunities  "  of  the  railroad  to  its  successor :  Mat- 
tfuws  V.  Corp.  Board  of  Comers,  97  Fed.  400. 


CONFLICT  OP  LAWS. 

In  Blethen  v.  Bonner,  53  S.  W.  10 16,  the  plaintiff  claimed 

that  the  Texas  courts  should  presume  that  the  common  law 

Prooomption   existed  in   Massachusetts  in  1863,  by  virtue  of 

of  Common     Chap.  6,  Art.  6,  of  the  constitution  of  Massachu^ 
L*win        setts  of  1780,  which  provided  that,  "  All  the  laws 

*****' ^*"'*  which  have  heretofore  been  adopted,  used  or 
approved  in  the  province,  colony  or  state  of  Massachusetts 
Bay,  and  usually  practiced  in  the  courts  of  law,  shall  still 
remain  and  be  in  full  force  until  altered  or  repealed  by  the 
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CONFLICT  OP  LAWS  (Continued). 

legislature."  The  Supreme  Court  of  Texas,  however,  decided 
that  the  above  provision  was  not  sufficient  to  rebut  the  pre- 
sumption that  tiie  law  of  Massachusetts  was  similar  to  that  of 
Texas,  in  the  absence  of  evidence  to  prove  that  the  common 
law  of  Massachusetts  had  not  been  altered  by  statute  sub- 
sequent to  1780. 

CONSTITUTIONAL  LAW. 

The  constitution  of  New  York  (Art.  9  §  i)  provides  that, 
**  The  legislature  shall  provide  for  the  maintenance  and  sup- 

SMMumte      P^*^  ^^  *  system  of  free  common  schools  wherein 

Schools  for.  all  the  children  of  this  state  may  be  educated.'' 
Colored       In  People  v.  School  Board,  61   N.  Y.  Suppl.  330, 

cmidreo  ^^  Supreme  Court  of  New  York  decided  that 
this  section  was  not  infringed  upon  by  a  law  providing  for 
separate  schools  for  white  and  colored  children  (equal  facilities 
being  given  to  each  class  of  schools),  nor  did  the  law  invade 
any  rights  guaranteed  by  the  amendments  to  the  Constitution 
of  the  United  States. 

Since  the  late  decisions  of  the  Supreme  Court  of  the  United 

States,  the  scope  of  Gelpcke  v.  Dubuque,  i  Wall.   175,  has 

D^cisioaof    become  well  settled.    The  latest  addition  to  the 

coartNot  subject  is  Allen  v.  Allen,  97  Fed.  525,  where  the 
•  i-«w  Circuit  Court  of  Appeals  (Ninth  Circuit)  affirmed 
the  rule  that  the  decision  of  the  highest  court  of  a  state, 
introducing  a  new  construction  of  a  state  constitution,  which 
acts  injuriously  on  previous  contracts  made  on  the  faith  of  the 
former  construction,  is  not  a  "  law  "  within  the  clause  of  the 
Constitution  of  the  United  States  forbidding  any  state  to  pass 
a  law  impairing  the  obligation  of  contracts. 


CONTRACTS. 

In  Fresno  Milling  Co.  v.  Fresno  Canal  Co.,  59  Pac.  141,  the 
defendant  agreed  to  deliver  water  to  the  plaintiff  through  a 
iBpossiMiny  certain  canal,  it  being  provided  that  the  defendant 
«i  PoHorai.  should  not  be  liable  in  case  it  was  "  lawfully  or 
•"**•  forcibly  restrained  from  such  delivery."  The 
defendant  allowed  the  canal  to  become  a  public  nuisance, 
whereupon  the  canal  commissioners  filled  it  up  and  secured 
an  injunction  restraining  defendant  from  attempting  to  operate 
it  In  an  action  for  &ilure  to  supply  the  water,  the  Supreme 
Court  of  California  held  that  the  facts  presented  an  impossi- 
bUitas  ret,  as  opposed  to  an  impossibiUias  facti,  and  that 
defendant  was  excused  from  performance. 
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CONTRACTS  (Continued). 

In  Carper  v.  Sweety  59  Pac.  45,  it  appeared  that  plaintiff,  the 
broker  of  defendant,  negotiated  with  a  customer  for  the  sale 
Rival  ^f  defendant's  property,  but  the  sale  was  not  con- 
BrokM-s,  summated.  Subsequently  another  broker,  em- 
CMDiiiiflsioiis  ployed  by  the  defendant,  sold  the  same  property 
to  the  same  customer.  The  plaintiff  contended  that  he  was 
entitled  to  his  commission  since  the  property  was  sold  to  the 
purchaser  with  whom  he  had  negotiated,  but  the  Supreme 
Court  of  Colorado  decided  that  the  case  fell  within  the  rule 
tiiat  where  a  principal  has  openly  placed  his  property  in  the 
hands  of  different  agents  for  the  sale,  he  may  pay  the  com- 
missions to  the  one  who  produces  the  purchaser,  and  be 
relieved  from  liability  to  the  others. 

A  statute  of  Colorado  (1883,  §  3 121)  provides  that  any 

instrument  of  writing  to  which  the  maker  shall  affix  a  scroll 

by  way  of  seal  shall  be  of  the  same  effect  as  if 

^^iSIa*     ^^  same  were  sealed.      It  was  held  that  the 

printed  word  "  seal,"  under  the  recital  "  sealed 

with  our  sesds,"  was  sufficient  to  satisfy  the  requisites  of  the 

statute,  without  the  necessity  of  the  maker  actually  placing 

any  seal  or  scroll  thereon  :  CarlUe  v.  People,  59  Pac.  (Colo.)  48. 

In  an  action  to  recover  for  negligence  the  defendant  set  up 
a  written  release  by  the  plaintiff.  The  latter  contended  that  it 
RekMe,  >^^s  expressly  stipulated  as  part  of  the  considera- 
Paiiureof  tion  for  the  release  that  the  defendant  should  give 
coBsidcntioB  jjig  plaintiff  employment  when  he  recovered  from 
the  effect  of  the  accident,  and  that  the  defendant  had  failed  to 
do  so.  Held,  that  in  the  absence  of  fraud  by  the  defendant  at 
the  time  of  the  execution  of  the  release,  the  mere  fact  that 
defendant  did  not  keep  his  promise  subsequently,  afforded  no 
reason  for  setting  the  release  aside :  Szymanski  v.  Chapman, 
61  N.  Y.  Suppl.  (Sup.  Ct.)  310. 

EVIDENCE. 

On  an  indictment  for  larceny  the  prosecuting  witness  testi- 
Rm  OMtM     ^^^  ^*^^  ^^  ^^  ^"^^  ^f  ^^  occurrence  he  felt  the 
defendant's  hand  in  his  pocket  and  called  out  to  the 
bystanders,  "  They  are  robbing  me."    Held^  that  the  exclama- 
tion of  the  witness  was  admissible  as  part  of  the  res  gestae  : 
People  v.  Piggott,  59  Pac.  (Cal.)  31. 

Stewart  v.  St.  Paul  Rwy.  Co.,  80  N.  W.   855,  suggests  a 

reasonable   limitation  to  the  rule  admitting  photographs  in 

Photographs   evidence.    In  that  case,  which  was  an  action  for 

m  Bvidence;   negligence,  the  question  at  issue  was  the  distance 

of  Dtotonc*     of  a  hole  in  a  street  from  a  point  at  which  a  street 
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EVIDENCB  (Contiiiucd). 

car  stopped.  The  defendant  proved  that,  some  months  after 
the  accident,  the  same  car  was  moved  to  the  exact  place  Where 
it  had  stood,  a  crowbar  was  inserted  where  the  hole  had 
formerly  been  (afterwards  filled  up),  and  a  photograph  of  the 
scene  was  taken.  The  Supreme  Court  of  Minnesota  held  that 
the  offer  of  a  photograph  in  evidence  was  properly  rejected,  on 
the  ground  that  the  question  of  distance  was  a  mere  mathe- 
matical problem,  to  be  solved  by  measurement,  and  that  the 
photograph  would  probably  only  confuse  the  mmds  of  the 
jury  on  that  point,  since  photographs  are  very  misleading  as 
to  distances,  relative  size  or  location  of  objects. 


HUSBAND  AND  WIFE. 

Following  the  construction  given  by  the  Pennsylvania 
courts  to  the  Married  Women's  Property  Act  of  1848,  the 

Torteof  Supreme  Court  of  Missouri  has  held  that  the  Mis- 
wifa  souri  Act  of  1889  (Rev.  Stat.  6864),  providing 
that  married  women  should  be  ^s  femes  sole  in  respect  to  their 
property,  was  not  sufficient  to  abrogate  the  common  law  rule 
in  regard  to  a  husband's  liability  for  the  torts  of  his  wife : 
Taylor  v.  Pullen,  53  S.  W.  1086. 

Scherer  v.   Scherer,    55    N.  E.  494,   illustrates   the   close 

scrutiny  which   courts  apply  to  all  contracts  of  separation 

Contract  of    between  husband  and  wife.     In  that  case  the  wife 

5apport,  brought  suit  against  her  husband  on  the  latter's 
coutidiiaiiun  contract  to  support  her,  the  contract  reciting  that 
the  parties  were  living  apart,  **  by  reason  of  the  abandonment 
one  of  the  other."  The  Appellate  Court  of  Indiana  decided 
li)  that  if  the  abandonment  of  the  husband  had  taken  place 
for  a  cause  not  justified  by  law,  the  contract  of  support  would 
be  without  consideration  and  void,  and  (2)  that  in  the  absence 
of  proof  by  the  wife  that  she  had  left  her  husband  for  legal 
cause,  there  could  be  no  recovery. 


niSURANCE. 

Where  a  fire  insurance  policy  provides  that  proof  of  loss 
shall  be  furnished  to  the  company  "  forthwith,"  the  time  is  not 
Proof  of  Loot,  limited  to  the  same  extent  as  it  would  be  under  a 
••  Porthwitk  "  similar  provision  in  regard  to  notice  of  loss.  Thus 
in  Rims  v.  German  Ins.  Co.,  80  N.  W.  839,  the  Supreme 
Court  of  Minnesota  held  that  a  proof  of  loss  sent  eighteen 
days  after  the  fire  and  received  by  the  company  twenty-one 
days  after  the  fire  satisfied  the  above  clause,  while  intimating 
that  the  same  might  not  be  true  of  a  notice  of  loss. 
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lylMITATION  OP  ACTIONS. 

The  charter  of  a  railroad,  granted  in  1865,  provided  that 

where  the  line  should  be  constructed  through  the  land  of  any 

Dntyof  Ridi-   P^fson,  it  should  be  the  duty  of  the  railroad  to 

fiMKitoCoo.    construct  suitable  crossings,   whereby  access  to 

struct  a      the  different  portions  of  the  land  might  be  made 

^''****"'      easy,  upon  failure  to  do  which,  the  railroad  should 

be  liable  in  damages.    In  LauisvUle  &  N.  R.  Co,  v.  Pittman^ 

53  S.  W.  1040,  the  railroad  claimed  that  as  its  line  had  been 

constructed  through  plaintiff's  land  for  thirty  years  prior  to 

the  action,  its  liability  was  barred  by  the  statute  of  limitations. 

The  Court  of  Appeals  of  Kentucky  decided  that  the  duty  of 

the  railroad  was  a  continuous  one,  therefore  the  right  of 

action  was  not  barred. 


MASTER  AND  SERVANT. 

It  is  impossible  to  formulate  any  absolute  rule  defining 

exactly  the  limits  of  the  duty  of  a  master  to  furnish  safe 

appliances  for  his  servants,  but  each  case  must  be 

?cl!r^    decided  on  its  peculiar  facts.     In  Blakely  MUl  Co, 

V.  Garrett,  97  Fed.  537,  the  plaintiff,  a  workman, 


on  a  freight  train,  was  injured  through  the  break- 
ing of  the  wooden  supports  which,  fitted  in  iron  sockets,  held 
the  load  in  place  on  a  flat  gondola  car.  A  fellow  servant  had 
selected  the  supports  from  wood  supplied  by  the  defendant, 
and  it  was  contended  that  the  accident  resulted  from  his 
negligence  in  not  using  sufficient  care  in  the  selection,  but  the 
Circuit  Court  of  Appeals  (Ninth  Circuit)  decided  that  the 
defendant  was  under  the  absolute  duty  of  furnishing  wood  of 
an  adequate  quality,  and  it  could  not  delegate  the  duty  of 
making  the  selection  to  a  servant. 


NEGLIGENCE. 

Where  premises  are  leased  in  an  unsafe  condition  and  the 
lessee  could,  by  the  exercise  of  ordinary  diligence,  discover 

i^ji,^  this  condition,  and  where  the  lessor  has  not  en- 
Premises*     deavored  to  conceal  the  defect  from  the  lessee,  the 

Unsafe  lessee,  and  not  the  lessor  is  liable  to  a  third  person 
CondttioB  £^j.  {injuries  received  by  reason  of  such  defect : 
Schwalbach  v.  Shinkle,  97  Fed.  (C.  C.  A.,  Ninth  Circuit)  483. 
But  it  was  said  in  this  case  that  if  the  lessor  were  liable  at  all, 
he  and  the  lessee  would  be  liable  jointly ;  therefore,  it  was 
held  that  the  complaint  in  an  action  against  the  lessor  and 
lessee  was  not  demurrable  on  the  ground  that  it  joined  sepa- 
rate causes  of  action. 
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QUASI-CONTRACTS. 

Perhaps  no  legal  text-book  of  a  theoretical  character  has 
been  so  universally  recognized  as  expounding,  in  fact,  almost 
s^rrkm  Creating,  a  new  branch  of  the  law,  as  that  of  Profes- 
RoidOTcd  sor  Keener  on  Quasi-Contracts.  The  latest  case  in 
without  which  the  principles  laid  down  in  that  excellent 
ReqsMt  ^Qj.]^  ^ere  applied  is  Cleveland^  etc,,  Rwy,  Co,  v. 
Shrum^  55  N.  K  515.  There  it  appeared  that  an  attorney,  of 
his  own  motion,  sued  on  behalf  of  a  railroad  to  recover  back 
taxes  which  had  been  illegally  collected  from  the  railroad. 
The  latter  received  the  taxes  from  the  attorney,  but  refused  to 
pay  him  a  fee,  whereupon  he  brought  an  action  against  the 
road,  upon  an  implied  assumpsit,  to  recover  the  value  of  his 
services.  After  quoting  several  pages  of  Professor  Keener's 
work,  the  Appellate  Court  of  Indiana  held  that  as  the  attorney 
had  not  been  employed  by  the  railroad,  and  there  did  not  ap- 
pear to  be  any  reason  why  the  railroad  would  have  been  com- 
pelled to  employ  him  rather  than  any  other  attorney,  the 
services  had  been  rendered  officiously,  and  the  mere  fact  that 
the  railroad  had  been  benefited  did  not  create  any  liability  on 
its  part  "  From  the  authorities  cited  [by  Professor  Keener], 
we  think  it  may  fairly  be  deduced  that  one  rendering  services 
for  another,  in  which  the  interests  of  the  public  are  not  in- 
volved, may,  when  the  benefit  of  such  service  is  enjoyed,  recover 
the  reasonable  value  of  such  service  from  the  person  who 
receives  the  benefit,  although  services  are  rendered  without 
the  knowledge  of  the  beneficiary.  But  from  the  authorities 
it  is  also  clear  that  there  must  exist  a  necessity  for  the  rendi- 
tion of  the  services  without  entering  into  a  contract,  or  there 
must  exist  such  ch-cumstances  as  imply  an  obligation  to  pay 
therefor.  This  view  is  in  line  with  the  proposition  that  one 
may  not  force  his  services  upon  another,  and  that  one  has  a 
right  to  select  his  creditor.'' 


WII.LS. 

Webster  y.  Lowe,  ^'^  S.  W.  1030,  carries  the  rule  of  con- 
struction of  ambiguous  papers  as  wills  to  a  ridiculous  extent. 
TutiMiiitiij  In  that  case  the  paper  offered  for  probate  was  a 
Ctoractar     mere  autobiography  of  a  man's  life.    The  only 

•f  Paper  provision  from  which  a  testamentary  intention 
could  possibly  be  deduced  was  the  last  sentence,  reading  :  "  I 
have  requested  my  executors  to  give  a  clear  deed  for  the 
property,  after  my  death,  to  A."  The  Court  of  Appeals  of 
Kentucky  held  that  this  sentence  operated  as  a  will,  although 
to  some  minds  it  would  clearly  indicate  that  its  writer  did  not 
intend  it  as  a  conveyance,  but  was  referring  to  some  other  in- 
strument 

Digitized  by  VjOOQ IC 


THE 

American  Law  Register 

FOXTNDBD   1852. 


University  of  Pennsylvania 
department  op  law. 


Advisory  Committee: 
HABffPTON  I,.  CARSON,  Chaimum. 
GSORGE  TUCKBR  BISPHAM,  WILI«IAM  8TRUTHBRS  BI.I.I8, 

GBORGE  STUART  PATTBRSON,  WII^UAM  DRAPBR  I^EWIS, 

GEORGE  WHARTON  PEPPER,  ARTHUR  E.  WEII*. 

ERSKINE  HAZARD  DICKSON,  ROY  W.  WHITE. 

Editors  : 
PAUL  V.  CONNOLLY,  Editor-in-Chiet. 
PAUL  D.  I.  MAIER.  Treasurer. 
HENRY  W.  BIKLd,  ELIA8  W.  KRIEBEL. 

THOMAS  CAHALL,  JAMES  H.  LANGSTROTH. 

JOHN  B.  COLAHAN,  3D,  CHARLES  L.  McKEEHAN. 

JAMES  M.  DOHAN,  PAUL  M.  ROSENWAY, 

MYLES  HIGGINS,  OSCAR  SCHMIDT, 

CHARLES  H.  HOWSON  E.  BAYLY  SEYMOUR,  JK., 

ROBERT  D.  JENKS,  JOHN  B.  SIBBLE. 

JOSEPH  S.  KRATZ,  WILSON  STILZ. 


Subscription  Price,  $3.00  per  Annum.    Single  Copies,  35  Cents. 


Published  Monthly  for  the  Department  of  Law  by  Paul  D.  L  Maibr,  at 
S.  W.  Cor.  Thirty.fourth  and  Chestnut  Streets,  Philadelphia,  Pa.  Address  all  Uterary 
communications  to  the   EorroR-iN-CHiKF ;  all  business  communications  to  the 

TKBA8UK.KR. 


Bills  and  Notes  ;  Implied  Authority  to  Fill  Up  Blanblb. 
—Moore  v.  Henshaw,  55  N.  E.  236  (1899).  This  was  a  suit  on  a 
note  of  which  one  Elwood  Moore  was  the  maker.  The  appellant 
(defendant)  was  Moore's  surety  on  the  note ;  the  appellee  (plaintiff) 
was  the  payee.  The  note  in  question  was  given  to  satisfy  three 
other  notes,  which  Moore  was  unable  to  meet.  All  the  parties  to 
the  instrument,  including  the  appellant,  agreed  that  the  note  should 
bear  8  per  cent  interest ;  but  after  the  note  was  executed  it  was  dis- 
covered that  the  rate  of  interest  had  not  been  specified.  Then  Moore, 
the  maker,  inserted  the  figure  ''8,"  being  requested  to  do  so  by  the  ap- 
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pellee.  This  infiertion  was  made  without  consulting  the  appellant 
(surety),  but  it  was  apparently  in  pursuance  of  the  previous  agree- 
ment, to  which  he  was  a  party.  The  lower  court  did  not  believe 
that,  under  these  circumstances,  the  surety  had  a  good  defence ;  but 
he  appealed,  and  in  the  present  case  the  lower  court  was  reversed 
and  judgment  given  for  the  appellant  The  ground  of  the  decision 
was  that  there  had  been  material  alteration  of  the  note,  which  re- 
leased the  appellant  from  liability. 

The  case  does  not  seem  reconcilable  with  the  authorities.  The 
court  cites  a  number  of  cases  in  support  of  its  decision,  but  upon 
examination  it  is  found  the^  do  not  support  They  are  aU  in  affir- 
mance of  a  proposition  which,  while  it  is  undeniably  good  law,  is 
not  applicable  to  the  point  in  question ;  because  prior  to  the  appli- 
cation, it  presumes  a  state  of  facts  which  is  not  present  here.  That 
is,  that  tiie  alteration  be  made  without  authority.  After  saying  that 
a  material  alteration  will  avoid  a  note,  the  court  says :  ''  It  is  a 
material  alteration  to  add  an  interest  clause  ..."  and  proceeds  to 
cite  cases. 

Hani  v.  OehUr,  80  Ind.  83  (1881),  held  that  crossing  out  the 
words, ''  Interest  on  this  note  has  been  paid  to  maturity/'  discharged 
the  d^ndant  upon  his  previously  made  contract  of  indorsement. 
There  was  no  express  or  implied  consent  to  the  alteration. 

In  Shanks  v.  Albert,  47  Ind.  461  (1874),  Schwind  v.  Haokest,  54 
Ind.  248  (1876),  and  Brown  v.  Mii^kell,  79  Ind.  84  (1881),  the 
facts  were  the  same,  even  as  to  the  rate  of  interest  inserted.  In  each 
case  the  holder  bserted  the  words  "at  10 per  centint,"  which  would 
seem  to  be  a  popular  proceeding  in  Indiana.  The  judges  held  very 
unanimously  and  very  properly  that  this  innocent  pleasantry  upon 
the  part  of  the  holder  released  the  maker  from  all  hability  upon  his 
mstmment 

With  a  pleasant  sense  of  variety  we  note  that  in  the  case  of 
Bmutead  v.  Ouyl&r,  116  Pa.  551  (1887),  the  rate  inserted  was  6 
per  cent  ("with  interest  at  six  per  cent  until  paid  "),  while  in  Hart 
V.  Oauaer,  30  Ind.  210  (1868\  the  holder  decided  upon  the  rate  of  8 
per  cent  It  was  decided  in  both  cases  that  the  notes  were  avoided, 
releasing,  in  the  former  case,  the  maker,  in  the  latter,  the  surety. 

In  citing  these  cases  the  court  apparently  lost  eight  of  a  great  dis- 
tinguishing feature  between  them  and  the  case  under  its  considera- 
tion, i.  0.,  the  previous  agreement  In  no  one  of  the  cases  cited  was 
there  any  authority  to  make  the  alteration,  either  express  or  implied. 
But  what  was  done  in  the  present  case,  Moore  had  authority  to  do, 
implied  from  the  previous  agreement  to  which  the  appellant  was  a 
party.  By  filling  in  the  blank,  Moore  made  instrument  conform  to 
the  true  intention  of  all  the  parties  as  evidenced  by  the  agreement 
His  right  to  do  this  is  supported  by  many  cases. 

Without  more  than  mentioning  the  distinction  to  be  taken  be- 
tween making  an  alteration — in  the  cases  cited,  inserting  an  entire 
interest  clause — and  merely  filling  in  a  blank — here  inserting  the 
figure"  8"  in  an  already  existing  clause, — although  the  distinction 
b  by  no  means  unimportant  (vosfier  v.  Webster,  8  Cal.  109),  we 
pass  to  the  consideration  of  two  other  cases  cited  by  the  court,  which 
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aUhough  open  to  the  same  objection  as  thoae  already  mentioned,  as 
lar  as  their  bearing  upon  the  present  case  is  concerned^  yet  deserve 
more  than  mere  mention  because  of  the  suggestion  in  each,  of  the 
principle  upon  which  Moore  v.  Henahaw  shomd  have  been  decided. 

In  Palmer  v.  Poor,  121  Ind.  136  (1889),  the  insertion  of  the  figure 
"  8,"  "  without  the  knowledge  or  consent  of  the  maker,*'  was  held  to  be 
such  a  material  alteration  that  no  recovery  could  be  had.  It  is 
quite  plain  from  the  opinion  of  the  court  that  if  there  had  been  any 
such  prior  agreement  as  in  Moore  v.  Henshaw,  the  decision  would 
have  been  difierent.  Says  the  court  in  speaking  of  the  case  of  Mar- 
shall V.  Drescher,  68  Ind.  359,  and  distinguishing  it  from  the  case 
then  deciding,  '*  .  .  .  there  the  circumstances  were  such  as  to  create 
the  implication  that  the  holder  of  the  note  had  authority  to  fill  the 
blank  left  in  the  instrument,  and  it  was  upon  this  ground  that  the 
note  there  under  consideration  was  held  valid."  Thus  clearly  show- 
ing that  if  any  such  implied  authority  had  been  present  in  Palmer  v. 
Poor  Uie  result  would  have  been  different 

The  other  case  is  De  Pauw  v.  Bank,  126  Ind.  553,  25  N.  E.  705 
ri890).  There  the  note  was  complete  in  ^all  its  terms.  It  was  in- 
aorsed  in  blank  by  the  defendant.  The  decision  was  that  the  maker 
had  no  authority,  implied  from  the  fact  that  the  indorsement 
was  in  blank,  to  agree  with  the  payee  that  the  indorser  should  be 
liable  as  surety.  How  this  case  supports  the  decision  in  Moore  v. 
Henahaw,  it  is  somewhat  difficult  to  see.  Indeed,  in  one  part  of  die 
opmion  it  is  said, "  It  is  undoubtedly  the  law,  that  where  one  •  •  . 
leaves  blanks  in  a  note  necessary  to  be  filled  .  •  .  •  he  thereby 
clothes  the  holder  with  implied  authority  to  fill  those  blanks." 

There  was  stated  the  pnnciple  of  law  which  should  govern  Moore 
Y,  Henahaw.  In  Hervey  v.  Hervey,  15  Maine  357  (1839),  it  was 
said  that  the  holder  of  a  bill  has  the  right  to  alter  it  and  ccnrrect 
mistakes  if  he  thereby  makes  the  instrument  conform  to  what  all 
parties  to  it  agreed  or  intended  it  should  have  been.  McOraven  v. 
Chialer,  53  Miss.  542  (1876).  *^  Where  an  alteration  in  a  promissory 
note  conforms  to  true  intention  of  the  parties  and  b  honestly  made 
...  it  will  not  viatiate  the  note.  The  law  will  presume  assent." 
Duker  v.  Fram,  7  Bush  273  (1870).  Holder  of  a  note  may  make 
an  alteration  to  correct  a  mistake  if  he  make  the  instrument  conform, 
etc.  See  also  Fiaher  v.  Webster,  8  Cal.  109  (1857),  and  Cole  v. 
mila,  44  N.  H.  227  (1862).  Om^wr  v.  Roidh,  8  Miss.  176  (1843). 
The  insertion  of  words  and  figures  which  have  been  left  out  is  no 

defence.    This  note  was  payable  "  24 after  date."    Holder 

was  allowed  to  insert  the  word  "  months."  Am^  v.  Colbum,  11 
Gray  390  (1865).  Alteration  was  made  in  date  of  a  note  which 
had  been  antedated.  This  was  allowed  as  making  the  note  conform 
to  the  true  intention  of  the  parties.  Boyd  v.  Brotheraon,  10  Wen- 
dell 93  (1832).    A  note  was  for  **  eight dollars."    The  holder 

was  alloveed  to  insert  "  hundred,"  on  proof  that  that  was  intent  of 
parties.  Hanaom  v.  Hanacm,  41  Oa.  303  (1869).  Maker  of  a  note 
upon  which  the  defendant  was  surety,  introduced  a  clause  making  it 
payable  in  gold.  Whether  this  invalidated  the  note  was  said  to 
depend  upon  whether  such  was  the  original  understanding.  ''A  mere 
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veductioa  to  writing  by  the  principle  of  what  was  in  fact  the  agree- 
ment of  the  parties,  would  not  be  a  change  of  contract"  See  also 
ChOe  T.  Bmatl,  17  Wendell  238 ;  Hmi  y.  Adams,  6  Mass.  519 ;  Am. 
and  Eng.  Enc.  of  Law,  1  Ed.  Vol.  2,  p.  339;  2  Ed.  Vol.  4,  p.  153 
N.  1 ;  Lownes  v.  Freer,  4  IlL  App.  547.  Parsons  on  Bills  and 
Notes,  p.  569:  '' Mistakes  in  a  bUl  or  note  may  be  corrected, 
and  the  alteration  will  not  vitiate  .  .  .  The  insertion  of  either 
words  or  figures  left  out  by  mistd^e  is  no  defence.'' 


C0BPOBAT10N8 ;  Nature  of  Liability  fob  Assessment  on 
Stock.— De  Weese  v.  SmUh,  97  Fed.  R.  309—1899.  (CSrc.  a.  W. 
D.  Mo.)  This  was  an  action  at  law  by  the  receiver  of  an  insolvent 
national  bank  to  enfaree  an  assessment  imposed  bv  the  Comptroller 
of  the  Currency  upon  the  stockholders.  He  had  previously  in  an 
action  at  law^  enforced  an  assessment  of  76  j>er  cent  The  Circuit 
Court,  per  Phillips,  J.,  held  that  the  recovery  in  the  first  action  pre- 
eluded  any  further  proceedings.  The  subscribers  for  bank  stock  un- 
der Sec.  5151,  Bev.  St  U.  S.,  enter  into  an  agreement  that  they  will  be 
liable  severally  to  an  assessment  to  the  amount  of  the  face  value  of 
their  stock  in  case  of  a  deficit  But,  to  the  mind  of  the  court,  this 
contract  is  indivisible,  and  when  once  recovered  upon  can  no  longer 
be  made  the  basis  of  any  action.  They  see  nothing  in  the  statute 
to  defeat  the  common  law  rule  that  a  contract  once  recovered  upon 
cannot  be  again  employed. 

There  are  erave  objections  to  such  a  view  of  the  statute  from  the 
standpmnt  of  public  policy.  Furthermore,  we  do  not  believe  that 
the  stockholders  liability  is  conformable  to  the  strict  rules  of  the 
common  law.  The  comptroller  in  his  report  for  1898  (vol.  i,  p. 
xzxvi)  speaks  of  the  dimculties  in  discovering  the  exact  deficit 
When  the  assessment  is  made  after  all  the  assets liave  been  disposed 
of  there  is  little  danger  of  mistake,  but  the  assessment  is  generally 
made  before  the  liquidation  of  the  assets.  In  these  cases  mistakes 
are  sure  to  arise.  How  can  the  receiver  know  whether  all  the 
debtors  will  be  solvent?  In  the  meantime,  must  the  creditors  wait 
bdbre  any  assessment  will  be  declared?  Again,  during  such  delay 
many  of  the  stockholders  are  liable  to  become  bankrupt  Should 
any  creditor  be  subjected  to  such  a  disadvantage?  It  seems  only 
just  that  the  creditor  should  be  entitled  to  a  speedy  assessment  with 
the  privilege  of  a  further  one  if  the  funds  prove  insu£Bcient 

The  court,  in  support  of  its  contention,  quotes  the  declaration  of 
the  comptroller  that  it  has  been  the  practice  of  the  comptroller  to 
regard  such  levy  as  irrevocable  and  unchangeable,  altiiough  ftirther 
development  may  demonstrate  error  in  the  asseesment  But  it  is 
quite  evident  that  the  comptroller  does  not  regard  himself  as  bound 
by  anv  such  precedent  He  speaks  of  the  inconvenience  and  injus- 
tice of  the  method,  and  feels  ttiat  there  is  nothing  in  the  decisions  of 
the  Supreme  Court  to  hold  him  to  it. 

Probably  the  most  authoritative  expoation  of  the  law  is  the 
dedsion  of  J.  Swayne  in  Kennedy  v.  Gibson,  8  Wall.  505  (1869). 
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He  says :  "  Where  the  whole  amount  is  sought  to  be  recovered  the 
proceeling  mtut  be  at  law.  Where  lees  is  required  the  proceeding 
may  be  in  equity,  and  in  such  cases  an  interlocutory  decree  may  be 
taken  for  contribution  and  the  case  may  stand  over  for  the  further 
action  of  the  court — if  such  action  should  subsequently  prove  to  be 
necessary — until  the  full  amount  of  the  liability  is^  exhausted." 
Despite  what  the  court,  in  the  case  under  review,  said,  we  cannot 
see  what  there  is  in  the  opinion  to  prevent  the  comptroller  from 
making  a  provisional  assessment  and  enfordng  its  collection  in  an 
action  at  law.  The  Supreme  Court  did  recommend  the  action  in 
equity,  but  thejr  evidently  regarded  the  stockholder  as  liable  up  to 
par  vidue  of  his  stock,  although  the  first  contributions  desired  were 
for  only  part  thereof 

The  words  of  the  same  judge  in  a  later  case,  U.  8.  v.  Knox,  102 
U.S.,  422  (1880),  are  even  more  conclusive,  vis:  ^Although 
assessments  made  hj  the  comptroller  under  the  circumstances  of 
the  first  assessment  m  this  case  and  all  other  assessments,  suoeesswe 
or  otJherwise,  not  exceeding  the  par  value  of  all  the  stock  of  the 
bank,  are  cendusive  upon  stockholders,  yet  if  he  were  to  attempt  to 
enforce  one  made  clearly  and  palpably  contrary  to  the  viewa 
expressed,  it  cannot  be  doubted  tnat  a  court  of  equity,  if  its  aid 
were  invoked,  would  promptly  restrain  him  by  injunction." 
Although  the  case  did  not  hinge  upon  this  pointy  we  feel  that  in  the 
absence  of  any  express  decision  to  the  contrary,  that  the  provisional 
assessment  can  be  justified. 

The  difficulties  of  the  case  mav  be  solved  to  a  great  extent  by 
ascertaining  the  exact  nature  of  tne  receiver's  position.  He  b  ^  the 
statutory  assi^ee  of  the  association  and  is  the  proper  pai^  to  insti- 
tute all  suits.  Kennedy  v.  Oibson  (supra)  page  506.  Under  the 
common  law,  the  stockholder  would  have  bieen  Gable  directly  to  the 
creditor,  but  under  statute  law  and  judicial  construction  the  stock- 
holder's liability  has  been  turned  into  an  asset  of  the  bank :  State  v. 
Union  Stock  Yards  BankCltL.)  70  N.  W.,  752  (1897);  Wilson  v.  Book 
(Wash.)  43  Pac.  (1896);  Farmer*s  Loan  Co.  v.  Funk,  68  N. W.  (Neb.) 
520  (1896). 

Now,  of  this  trust  fund,  the  comptroller  and,  under  him,  the 
receiver  is  the  trustee,  acting  for  tne  protection  of  the  interests 
involved.  Comptroller's  Rep.  (supra).  It  is  true  that  the  court  in 
Kennedy  v.  Oibson  (supra)  held  the  comptroller's  dedd^  final 
as  to  stockholders,  under  proper  circumstances ;  still  there  te  noth- 
ing to  lead  us  to  agree  with  Judge  Phillips  in  the  present  case  that 
that  decision  exhausts  the  comptroller's  power.  There  seems  to  be 
nothing  in  all  the  decisions  to  prevent  the  comptroller  from  either 
laying  a  further  assessment  where  such  is  need^  or  repaying  such 
sum  to  the  stockholders  as  is  not  needed. 

It  is  on  this  point  of  rebate  to  stockholders  that  we  find  an  irrec- 
oncileable  difiierence  between  the  common  law  contract  and  the 
stockholder's  liability.  The  &ct  that  there  ever  is  a  rebate  shows 
that  the  assessment  is  not  enforced  by  the  receiver  by  any  absolute 
riffht.  He  has  collected  more  than  was  needed ;  he  had  a  ridit  to 
only  so  much  as  was  needed.    The  assessment,  so  far  from  oeing 
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final,  is  alwajB-— due  to  the  onoertaiDties  in  realizmg  the  assets — ^pro- 
yiflional,  subject  to  a  rebate  or  an  increase  as  the  case  may  demand. 
The  rule  contended  for  by  the  comptroller  will  be  more  equitable 
to  the  stockholder  than  that  laid  down  in  the  present  case.  If  the 
comptroller  as  trustee  can  enforce  but  one  assessment,  is  it  not  his 
duty  to  the  creditors  to  make  that  levy  sufficiently  laree  7  Where 
any  great  uncertainty  prevails  would  he  not  be  iustified  in  making 
an  assessment  of  100  per  cent  where  there  may  finally  be  a  need  for 
only  50  per  cent?  in  the  meantime,  the  stockholder  would  be 
deprived  of  the  use  of  his  mone^.  It  would  be  more  convenient  for 
the  stockholder  to  meet  his  liabilities  as  they  are  ascertained.  In  a 
recent  Minnesota  case,  the  court  has  adopted  the  novel  method  of 
grantiDg  judgment  for  the  full  liability  of  the  stockholder ;  but  the 
creditor  can  enter  up  judgment  only  firom  time  to^  time  under  the 
sanction  of  the  court  When  all  the  debts  are  met,  the  judgment  is 
satisfied  upon  the  records.  Harper  v.  Carroll^  69  N.  W.  (Minn.) 
611  (1896).  But  there  are  grave  objections  to  sJlowing  a  judgment 
to  hang  over  a  man's  head  in  this  manner.  The  method  advocated 
by  the  treasury  authorities  is  more  equitable,  and,  in  the  absence  of 
any  decisions  forbidding  it,  should  be  adopted. 
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Curiosities  of  Law  and  Lawtebs.  By  Cboake  James.  New 
Edition.  New  York :  Funk  and  Wagnalls  Company,  1899. 
In  tluB  work  the  author,  as  he  states  in  his  preface,  has  collected 
many  favorite  sayings,  standard  illustrations,  ^Iden  sentences,  ex- 
ploits of  legal  heroes,  jests,  explanations  of  curious  and  memorable 
doctrines  and  incidents  which  make  up  the  "natural  history"  of 
the  legal  fraternity.  The  book  contains  many  pleasing  anecdotes 
relating  to  the  profession,  and  the  author  has  truly  selected  and 
assorted  his  material  with  neat  cart.  In  it  will  be  found  much  to 
amuse,  interest  and  edify  lawyers  as  well  as  laymen.  On  the 
whole  the  author  and  the  puolishers  should  be  congratulated  in 
bringing  out  such  a  work  of  general  interest  J.  E.  8. 


Bequibements  fob  Admission  to.the  New  Jebset  Bab.    John 
A.  Habtpencr    Trenton :  Brant  Press,  1899. 

If  fulfilment  of  the  purpose  for  which  a  thing  is  created  be  the 
test  of  merit,  this  little  book  is  a  meritorious  one,  for  it  leaves  no 
question  with  which  it  deals  unanswered.  The  student  is  frequendy 
perplexed  by  the  general  nature  of  the  rules!  of  court  s^oveming 
admisBon  to  the  bar;  these  rules  Mr.  Hartpence  explains  oy  a  com- 
mentary which  will  make  them  understood  by  all)  and  to  thb  he 
has  added  the  rulings  of  the  court  as  to  such  as  have  been  passed 
upon.  The  book 'contains  also  a  list  of  text-books  recommended  to 
students,  forms  of  certificates  required,  eta,  and  a  guide  to  the  read- 
ing of  Blackstone's  Commentaries,  l^e  imprimatur  of  the  Brandt 
Press  sufficiently  attests  the  excellence  of  the  preeswork. 

Pf.  -Z^.  ^u. 


Gases  in  the  Law  of  the  Sale  of  Qoods.  By  Fbancis  ilL 
Inolbb.  Indianapolis  and  Kansas  City.  Bowen  Merill  Co. 
1899. 

This  work  beine  of  very  abridged  form  gives  us  only  a  brief  out- 
line of  the  vast  subject  of  sales,  one  of  the  largest  and  most  impor- 
tant in  our  system  of  jurisprudence.  The  outline  is  the  very^  best 
since  it  follows  the  admirable  work  of  Reuben  M.  Benjamin  on 
Sales.  The  author  has  carefully  selected  the  cases  and  presented 
them  in  a  concise  form ;  not  omitting  any  essential  element,  how- 
ever. The  number  of  them  b  quite  small  considering  the  vast 
amount  of  litigation  consequent  upon  our  gigantic  eommercial  trans- 
actions. The  book,  therefore,  is  adapted  omy  for  those  who  propose 
acquiring  an  elementanr  knowledge  of  the  subject.  Taken  in  con- 
nection with  a  study  of  Mr.  Benjamin's  work  it  should  prove  a  great 
labor  and  time  economizer  for  those  who  do  not  propose  gdng 
deeply  into  the  all-important  subject  of  Sales.  M.  M. 
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American  Bankbuftct  Repobtb,  Annotated.    By  .William 
IfiLLEB  Collier.    Albany :    Matthew  Bender.    1899. 

Ever  sinoe  the  passage  of  the  National  Bankruptcy  Act  in  June, 
1898,  our  Federal  courts  have  been  busy  construing  its  various 
provisions.  It  practically  superseded  all  state  laws  on  the  subject 
and  thus  made  bankruptcy  of  exclusive  Federal  iuriadiction.  Just 
at  this  time,  not  only  to  Federal  court  practiUonem,  but  to  lawyers 
at  all  ban,  this  volume  is  of  great  importance.  The  various  clauses 
of  the  act  have  hardly  received  a  settled  interpretation  and  these 
cases  are  therefore  of  value  to  both  judge  and  attorney.  Probably 
the  most  striking  portion  of  the  work  is  found  in  the  opinions  of  tb^ 
referees,  many  of  which  have  been  carefully  written  out,  together 
with  their  syllabi,  by  the  referees  themselves.  The  annotations,  cross- 
references  ajid  indices  are  full  and  complete.  Those  who  make  a 
specialty  of  insolvency  and  bankruptcy  should  certainly  have  these 
reports  near  at  hand.  J.  M.  D. 

The  Custody  of  Infants.    By  Lewis  Hochheimer.  Baltimore: 
Harold  B.  Scrimger.    1899. 

The  prevalence  of  divorce  suits  however  displeasing  it  may  be  to 
the  moralist  is  a  source  of  gratification  to  the  lawyer,  for  it  has 
resulted  in  a  development  of  this  particular  part  of  the  law  of  domes- 
tic relations.  And  this,  too,  to  an  extent  never  dreamed  of  by  the 
common  law  lawvers,  with  their  petitions  to  parliament  and  their 
stffln  probate  judges.  When  the  contending  parties  are  released 
from  the  bonds  of  matrimony,  the  first  question  that  arises  is,  who 
is  to  have  the  custody  of  the  children,  if  there  be  any  ?  To  settie 
this  vexing  question,  the  book  before  us  is  of  exceeding  value.  The 
cases  cited  are  numerous  and  te  the  P^nt,  and  the  thought  is  clear, 
though  not  at  times  well  expressed.  We  notice  that  the  author  has 
not  placed  in  sufficiently  close  juxtaposition  the  two  great  rules — 
first,  that  in  disposing  of  the  custody  of  infants  the  court  will  always 
consider  the  welfare  of  the  child,  and,  secondly,  that  the  wishes  of 
the  child,  if  it  is  of  reasonable  age,  will  frequently  determine  the 
court's  decision.  The  appendix  contains  forms  presumably  from  the 
Maryland  rules  of  court  On  the  whole  the  work  is  well  worthy  of 
perusal,  being  both  interesting  and  instructive. 

J.  M.  D. 


Studies  in  Stats  Taxation.  By  Gbaduateb  and  Stu- 
dents OF  THE  Johns  Hopkins  Univebsity.  Published  in 
the  Johns  Hopkins  Studies  in  Historical  and  Political  Science. 
Series  XVIII,  Nos.  1,  2,  8,  4.  Baltimore:  The  Johns  Hopkins 
Press.    1900. 

This  recent  publication  from  our  sister  university  is  marked  by 
the  same  careiul  research,  thorough  assimilation  and  clear  presenta- 
tion so  noticeable  in  past  productions  of  ''  Johns  Hopkins."^  The 
authors,  without  sacrince  of  force,  have  accomplished  the  difficult 
task  of  making  interesting  a  proverbially  dry  subject 
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In  purauanoe  of  class  studies  in  Ameriean  oommonwealth  finance, 
the  students  undertook  individoai  investigations.  The  satisfactory 
results  thus  obtained  led  to  a  more  extended  research  under  a  uni- 
form plan  of  work,  and  the  present  volume  is  the  outgrowth  of  this 
undertaking.  The  work  embraces  five  essays,  each  presenting  a 
man^-sided  and  well-rounded  view  of  the  historical,  political,  eco- 
nomic, and  critical  phase  of  the  taxing  system  of  some  one  state. 
The  survey  covers  Maryland,  North  Carolina,  Kansas,  Mississippi 
and  Georgia.  Each  paper  includes  a  description  of  the  broad 
industrial  character  of  the  state  under  investigation,  a  review  of  its 
general  finances,  a  history  of  the  development  of  taxation  and 
public  income  within  its  borders,  a  careful,  separate  analysis  of  each 
of  the  leading  taxes,  and  a  few  thoughtful  suggestions  and  pointed 
criticisms  for  alteration  or  reform  in  the  existing  system. 

To  the  student  or  administrator  of  taxation,  as  taxation  exbts  in 
the  narrow  field  covered  by  these  essays,  their  value  is  obvious,  col- 
lecting, as  they  do  in  one  volume,  a  mass  of  statistical  and  histori- 
cal information  that  would  otherwise  be  attamable  only  after  long 
research.  The  suggestions  of  criticism  and  reform  are  of  like  obvi- 
ous value.  Less  apparent  perhaps,  but  no  less  real,  is  the  impor- 
tance of  this  publication  to  the  general  student  of  taxation  in  the 
United  States.  A  reading,  however  casual,  of  these  five  essays, 
amounts  to  such  a  comparative  study  of  state  taxation  as  will  lead 
the  reader  irreastibly  to  a  realization  of  the  diversity  of  need  bound 
to  be  felt,  and  the  diversity  of  adminbtration  adapted  to  that  need, 
as  between  communities  cufferently  situated  geographically  and  cli- 
matically, with  their  consequent  variations  of  pohtical  and  economic 
history  and  development  In  the  prefi&ce.  Dr.  Hollander  hints  at 
this  broad  significance  and  unity  of  the  volume  in  **  emphasizing  the 
impracticability  of  any  universal  application  of  commonly  accepted 
principles  of  tax  reform."  Granting  the  truth  of  the  conclusions 
investigators  of  state  taxation  have  m  past  drawn,  we  must  remem- 
ber that  the  field  of  investigation  has  oeen  almost  exclusively  con- 
fined to  the  North  and  East,  and  we  must  therefore  not  regard  those 
conclusions  as  a  rule  of  thumb  for  application  to  less  advanced  com- 
munities. As  a  warning  against  this  pit£Edl,  and  as  an  invaluable 
aid  to  those  who  may  hope  to  propound  any  eeneral  theory  of  tax- 
ation, we  heartily  commend  this  study  of  fiscal  practice  and  experi- 
ence in  less  advanced  communities,  '*  where  corporate  organization 
is  limited  and  intangible  wealth  a  minor  element." 

W.  8. 
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THE  LEGAL   EFFECT  OF   THE   ACQUISITION  OF 
THE  PHILIPPINE  ISLANDS. 

The  Right  and  the  Power  of  the  United  States 
TO  Acquire  Territory. 

By  the  exchange  of  ratifications  at  Washington,  on  April 
II,  1899,  ^^  Treaty  of  Paris,  between  the  United  States  and 
Spain,  went  into  complete  effect.  By  the  third  article  of  this 
Convention,  '*  Spain  cedes  to  the  United  States  the  archipelago 
known  as  the  Philippine  Islands."  It  is  foreign  to  the  purpose 
of  this  article  to  discuss  the  policy  of  our  government  in 
accepting  these  islands,  but  it  may  be  well  here  to  consider 
the  ri£^A^  and  the  power  of  the  United  States  thus  to  acquire 
them. 

Under  the  laws  and  usages  of  nations,  the  right  of  extend- 
ing its  bounds  and  acquiring  new  territory  has  always  been 
regarded  as  inherent  in  every  sovereign  state.  In  the  language 
of  Bynkershoek,  **  Postquam  Lex  certos  dominii  acquirendi 
nwdos  firascrifsit,  has  sequemur*'  (Opera  III,  254),  while  Gro- 
tius  gives  three  modes  by  which  a  nation  may  enlarge  its 
national  domain :  ''  (i)  By  occupation ;  (2)  by  treaty  and  con- 
vention; (3)  by  conquest."  (Lib.  II,  c.  IX,  s.  11,  p.  338.)  It 
is  by  the  second  method  that  the  Philippines  have  become  a 
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part  of  the  territory  of  the  United  States,  and  the  right  of  our 
national  government  thus  to  extend  its  bounds  has  never  been, 
nor  can  it  ever  be,  called  in  question  by  any  other  nation.^ 

It  is  a  matter  of  common  history  that  sovereign  states  have 
been  wont,  from  the  earliest  times,  thus  to  enlarge  their 
national  domains,  and  their  right  to  do  so  is  unquestioned,  it 
we  except  those  occasional  interferences  on  the  part  of  the 
European  states,  when  the  balance  of  power  seemed  to  be 
endangered.  If  the  power  of  the  United  States  is  subject  to 
any  limitations,  they  must  be  sought  elsewhere  than  in  inter- 
national law.  The  only  other  limitation  upon  the  actions  of 
the  United  States  Government  is  the  will  of  the  sovereign 
people, — the  authors  of  that  government, — as  expressed  in  the 
Constitution  under  which  it  was  established,  and  through 
which  it  derives  its  governmental  powers. 

It  must  be  admitted  that  nowhere  in  the  Federal  Constitu- 
tion is  authority  in  express  words  g^ven  to  the  national  gov- 
ernment to  acquire  additional  territory.  Is  such  authority 
granted  by  implication?  Two  of  the  reasons  for  establishing 
the  Constitution,  as  given  in  the  preamble,  are,  "  to  provide 
for  the  common  defence  and  promote  the  general  welfare,"  and 
the  power  to  do  these  two  things  is  given  to  Congfress  (Art  I, 
sec.  8).  In  the  same  section  Congress  is  empowered  "  to  de- 
clare war,  g^ant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water,"  "  to  raise  and  sup- 
port armies,"  "  to  provide  and  maintain  a  navy,"  etc.  Under 
Art  II,  sec.  2,  the  President  "  shall  have  power  by  and  with 
the  advice  and  consent  of  the  Senate,  to  make  treaties." 
Under  Art  IV,  sec.  3,  "new  states  may  be  admitted  by  the 
Congress  into  this  Union,"  and  **  the  Congress  shall  have 
power  to  dispose  of,  and  make  all  needful  rules  and  regula- 
tions, respecting  the  territory  or  other  property  belonging  to 
the  United  States ;  and  nothing  in  this  Constitution  shall  be 
so  construed  as  to  prejudice  any  claims  of  the  United  States, 
or  of  any  particular  state."  Finally  it  is  provided  that  "  this 
Constitution  and  the  laws  of  the  United  States,  which  shall  be 

1 1  Phillimore,  Int  Law,  324  (^d  Bd.).  Woolsey  Int  I^w,  65  (6th 
Bd.).  W.  B.  HaU*8  Int  Uw,  104  (3d  Bd.).  x  Halleck's  Int.  Law,  131 
(Baker's  Bd.). 
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made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States  shall  be  the 
supreme  law  of  the  land  "  (Art.  VI,  sec.  2). 

In  determining  whether  or  not  the  power  to  acquire  terri- 
tory is  impliedly  granted  to  the  federal  government  in  the 
foregoing  sections,  we  must  look  to  the  decisions  of  the  United 
States  Supreme  Court, — the  interpreter  and  expounder  of  the 
supreme  law  of  the  land.  The  opinions  of  our  early  states- 
men, as  well  as  those  of  other  recognized  authorities,  on  con- 
stitutional law,  will  also  be  of  service  in  determining  this 
question. 

President  Jefferson,  a  strict-constructionist  of  the  old  school, 
expressed  the  opinion  that  Louisiana  could  not  be  acquired 
under  the  existing  Constitution,  and  accordingly  recommended 
its  amendment.  "Yet  he  did  not  hesitate  without  such 
amendment  to  give  effect  to  every  measure  to  carry  the  treaty 
into  effect  during  his  administration."  (4  Jeff.  Constitution, 
I,  2,  3.)  Either  Mr.  Jefferson  in  reality  believed  that  there  was 
an  implied  power  to  acquire  territory,  or  else  he  knowingly 
participated  in  a  gross  infraction  of  the  Constitution.  We 
prefer  to  accept  the  former  hypothesis. 

Mr.  Justice  Story,  than  whom  there  is  no  greater  authority 
on  the  United  States  Constitution,  says :  "  As  an  incidental 
power,  the  constitutional  right  of  the  United  States  to  acquire 
territory  would  seem  so  naturally  to  flow  from  the  sovereignty 
confided  to  it,  as  not  to  admit  of  very  serious  question.  The 
Constitution  confers  on  the  government  of  the  Union  the 
power  of  making  war  and  of  making  treaties,  and  it  seems 
consequently  to  possess  the  power  of  acquiring  territory,, 
either  by  conquest  or  treaty.  If  the  cession  be  by  treaty,  the 
terms  of  that  treaty  must  be  obligatory.  They  are  within  the 
scope  of  the  constitutional  authority  of  the  government,  which 
has  the  right  to  acquire  territory,  to  make  treaties  and  to  admit 
new  states  into  the  Union."  (Story  on  the  Constitution,  sec» 
1,287;  see  also  sec.  1,324.) 

He  would  indeed  be  a  rash  jurist  or  statesman,  who  would 
set  up  his  opinion  on  a  constitutional  question  in  opposition 
to  Chief  Justice  Marshall.  In  the  case  of  the  American  Insur- 
ance Company  v.  Canter  (i  Pet.  542),  Mr.  Marshall  pronounced 
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the  following  concise  decision:  "The  Constitution  confers 
absolutely  on  the  government  of  the  Union  the  powers  of 
making  war  and  of  making  treaties ;  consequently  that  gov- 
ernment possesses  the  power  of  acquiring  territory  either  by 
conquest  or  by  treaty." 

A  generation  later  the  same  question  arose  in  the  celebrated 
Dred  Scott  case.  In  the  opinion  of  the  court,  delivered  by 
Chief  Justice  Taney,  "  the  power  to  expand  the  territory  of 
the  United  States  by  the  admission  of  new  states  is  plainly 
given  ;  and  in  the  construction  of  this  power  by  all  the  de- 
partments of  the  government,  it  has  been  held  to  authorize 
the  acquisition  of  territory  not  fit  for  admission  at  the  time."  * 
We  may  dissent  from  the  rulings  on  several  points  of  this  case 
and  a  great  part  of  the  decision  is  no  longer  law,  but  the  con- 
clusions reached  on  this  particular  point  are  thoroughly  in 
accord  with  the  utterances  of  the  court  in  the  earlier  cases, 
and  have  since  been  uniformly  followed  in  numerous  decisions 
of  the  United  States  Supreme  Court.  * 

Throughout  the  history  of  the  United  States  the  actions  of 
the  legislative  departments  of  the  federal  government  have 
been  in  accord  with  what  we  have  just  seen  has  been  the  un- 
interrupted current  of  judicial  opinion.  Beginning  with  a 
small  strip  of  territory  along  the  Atlantic  coast,  the  federal 
government,  almost  as  soon  as  established,  began  to  acquire 
lands  to  be  governed  as  territories  by  inducing  the  individual 
states  to  cede  to  it  their  unoccupied  possessions  lying  to  the 
west  and  extending  to  the  Mississippi  River. 

In  1803,  Napoleon,  having  first  acquired  the  vast  territory 
of  Louisiana  from  Spain  by  a  treaty,  the  terms  of  which  have 
never  been  made  public,  ceded  it  to  the  United  States.  This 
was  the  consummation  of  a  cherished  purpose  of  the  Corsi- 
can,  as  may  be  gathered  from  his  words  to  President  Jefferson 
on  the  exchange  of  ratifications  of  the  treaty.  '*  This  acquisi- 
tion of  territory,"  said  he.  '*  strengthens  forever  the  power  of 
the  United  States.     I  have  just  given  England  a  maritime 

>  Dred  Scott  v,  Sandford,  19  How.  447. 

•Sere  v.  Pilot,  6  Cranch  332;  Fleming  v.  Page,  9  How.  614 ;  CroM  v. 
Harrison,  16  How.  191 ;  New  Orleans  v.  Armas,  9  Pet  224 ;  Mormon 
Church  v.  United  States,  136  U.  S.  42. 
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rival  that  will,  sooocr  or  later,  humble  her  pride."  Soon  after- 
wards, the  national  domain  was  further  enlarged  by  the  acqui- 
sition of  Florida  from  Spain,  by  treaty  of  cession,  in  18 19. 
Texas  was  annexed  in  1845,  ^^^  three  years  later  the  vast 
territory,  forming  the  southwest  quarter  of  the  United  States, 
was  ceded  by  Mexico,  thus  extending  the  dominion  of  the 
Federal  Union  from  ocean  to  ocean,  fifteen  hundred  miles  in 
width.  The  lower  part  of  the  present  territory  of  Arizona 
was  added  by  the  Gadsden  treaty  in  1854,  while  Russia  prac- 
tically presented  to  the  United  States  her  American  posses- 
sions when  she  ceded  Alaska  in  1867.  For  thirty  years 
the  boundaries  of  the  United  States  remained  unchanged. 
In  1898  the  Hawaiian  Islands  were  annexed,  and  now  by 
the  Treaty  of  Paris  other  islands,  both  in  the  Pacific  and 
in  the  Atlantic,  have  passed  into  the  possession  of  the  United 
States.  This  steady  extension  has  not  been  the  work  of  any 
one  political  organization,  but  has  been  wrought  now  by  one 
party,  now  by  another. 

The  Power  of  the  United  States  to  Govern  Acquired 

Territory. 

It  is  not  for  us  to  say  whether  we  would  have  been  a 
stronger,  a  more  prosperous  and  a  happier  nation  to-day,  had 
we  remained  within  our  original  boundaries  east  of  the  Mis- 
sissippi River.  The  extension  of  our  boundaries  is  a  fact. 
The  acquisition  of  the  Philippine  Islands  is  a  /act.  The  next 
question  which  confronts  us  is,  "  what  disposition  shall  be 
made  of  them  ?"  And  first  a  few  words  as  to  the  power  of 
the  United  States  to  govern  these  islands.  "  As  the  general 
government  possesses  the  right  to  acquire  territory,  either  by  . 
conquest  or  by  treaty,  it  would  seem  to  follow,  as  an  inevit- 
able consequence,  that  it  possesses  the  power  to  govern  what 
it  has  so  acquired.  The  territory  does  not,  when  so  acquired, 
become  entitled  to  self-government,  and  it  is  not  subject  to  the 
jurisdiction  of  any  state.  It  must  consequently  be  under  the 
dominion  and  jurisdiction  of  the  Union  or  it  would  be  with- 
out any  government  at  all."  (Story  on  the  Const,  sec.  1324,) 
Chief  Justice  Marshall,  speaking  for  the  Court  in  Sere  v.  Fitot 
(6  Cranch  336)  holds  that  "  the  power  of  governing  and  of 
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legislating  for  a  territory  is  the  inevitable  consequence  of  the 
right  to  acquire  and  to  hold  territory."  And  again  in  Ameri- 
can Insurance  Co,  v.  Canter  (i  Pet  542),  the  same  conclusion 
is  reached.  "  Perhaps/'  says  the  Chief  Justice,  "  the  power  of 
governing  a  territory  belonging  to  the  United  States  which 
has  not  by  becoming  a  state  acquired  the  means  of  self-gov- 
ernment, may  result  necessarily  from  the  facts,  that  it  is  not 
within  the  jurisdiction  of  any  particular  state  and  is  within 
the  power  and  jurisdiction  of  the  United  States.  The  right 
to  govern  may  be  the  inevitable  consequence  of  the  right  to 
acquire  territory.  Whichever  may  be  the  source  whence  the 
power  is  derived,  the  possession  of  it  is  unquestioned!*  This 
power,  which  was  so  early  pronounced  to  be  "  unquestioned," 
has  not  only  been  recognized  with  equal  emphasis  in  the  later 
decisions  of  the  Supreme  Court  (See  United  States  v.  Gratiot, 
14  Pet.  526;  McCulloch  v.  Maryland^  4  Wheat.  422  ;  Scott  v. 
Sandford,  19  How.  393;  Cross  v.  Harrison,  16  How.  164; 
Mormon  Church  v.  United  Suites,  136  U.  S.  44;  Shively  v. 
Bowlby,  152  U.  S.  48 ;  Murphy  v.  Ramsay,  1 14  U.  S.  44),  but 
has  been  exercised  as  is  well  known  in  the  government  of  the 
territory  acquired  by  the  various  treaties  above  mentioned. 

The  power  to  acquire  and  to  govern  territory  being  so  un- 
mistakably included  among  the  functions  of  our  federal 
government,  the  next  question  is,  ^*  how  shall  our  acquired 
territory  be  governed? — ^how  shall  the  Philippines  be  gov- 
erned?"— for  we  can  perceive  no  reason  why  a  different  rule 
should  be  adopted  with  reference  to  those  islands,  than  with 
reference  to  Hawaii,  Alaska  or  our  territories  in  the  South- 
west Congress  is  empowered  to  dispose  of  and  to  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.  No  reference  being 
made  to  the  location  of  the  acquired  territory,  the  distant 
islands  of  the  Pacific  come  as  completely  within  the  provisions 
of  this  section  as  does  Oklahoma,  surrounded  on  all  sides,  as 
she  is,  by  the  states  and  territories  of  the  Union.  So  broad 
indeed  is  the  Constitution  on  this  point  that,  should  it  ever 
become  practicable  and  desirable  to  annex  one  of  the  planets, 
we  submit  that  no  amendment  to  the  Constitution  would  be 
necessary  to  authorize  such  acquisition,  or  to  empower  Con- 
gress to  establish  a  government  for  it 
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The  Power  op  the  President  to  Establish  a  Temporary 
Government  for  the  Philippine  Islands. 
Leaving  out  of  consideration,  for  the  purposes  of  this  article, 
the  rights  of  the  present  inhabitants  of  the  Philippines  to 
govern  themselves  without  interference  from  any  nation  what- 
ever, we  find  the  United  States  the  unquestioned  owner  of 
those  islands,  with  plenary  power  to  dispose  of  or  to  govern 
them.  The  next  question  to  be  determined  is  **  how  shall  they 
be  disposed  of?  or  how  shall  they  be  governed  ?  " 

For  two  reasons,  the  LV.  Congress  did  not  adopt  any 
regulations,  or  establish  any  government  for  the  Philippine 
Islands :  first,  because  our  rights  therein  had  not  yet  become 
complete  by  the  exchange  of  the  treaty  ratifications ;  and  sec- 
ondly, because  of  the  state  of  insurrection  which  then  existed, 
and  which  still  continues  there — formerly  against  the  Spanish 
Government,  now  against  the  United  States. 

Under  the  Constitution,  "the  President  shall  be  Com- 
mander-in-Chief of  the  Army  and  Navy  of  the  United  States 
and  of  the  militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States."  (Art  II,  Sec.  2.)  It 
therefore  becomes  the  duty  of  the  President,  as  Commander- 
in-Chief  of  the  Army  and  Navy,  to  establish  a  temporary 
military  government  until  the  cessation  of  hostilities. 

The  Territory  of  New  Mexico  having  been  acquired  by 
the  arms  of  the  United  States,  in  1846,  and  the  civil  gov- 
ernment of  that  territory  having  been  overthrown,  General 
Kearney,  "  in  virtue  of  the  power  of  conquest  and  occu- 
pancy, and  in  obedience  to  the  duty  of  maintaining  the 
inhabitants  in  their  persons  and  property,  ordained  under 
the  sanction  and  authority  of  the  United  States,  a  provisional 
or  temporary  government  for  the  acquired  territory."  The 
power  to  do  this  was  upheld  in  LeiUnsdorfer  v.  Webb  (20 
How.  178),  in  which  it  is  further  held  that  the  "  ordinances 
and  institutions  of  the  provisional  government"  continued 
even  after  peace  was  restored  until  "  revoked  or  modified  "  by 
Congress.  In  the  case  of  The  Grapeshot  (9  Wall.  129),  Chief 
Justice  Chase  pronounced  the  opinion  that  during  the  Civil 
War,  "  it  became  the  duty  of  the  national  government,  when- 
ever the  insurgent  power  was  overthrown  and  the  territory 
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which  had  been  dominated  by  it,  was  occupied  by  the  national 
forces,  to  provide  as  &r  as  possible,  so  long  as  the  war 
continued,  for  the  security  of  persons  and  property,  and 
for  the  administration  of  justice.  The  duty  of  the  national 
government,  in  this  respect,  was  no  other  than  that  which 
devolves  upon  the  government  of  a  regular  belligerent  occu- 
pying, during  war,  the  territory  of  another  belligerent.  It  was 
a  military  duty,  to  be  performed  by  the  President  as  com- 
mander-in-chief, and  entrusted  as  such  with  the  direction  of 
the  military  force  by  which  the  occupation  was  held."  ^ 

The  power  of  the  President  to  authorize  the  "  military  and 
naval  commander  of  our  forces  in  California  (in  1847)  to  exer- 
cise the  belh'gerent  rights  of  a  conqueror,  and  to  form  a  civil 
government,  for  the  conquered  country,  and  to  impose  duties 
on  imports  and  tonnage  as  military  contributions  for  the  sup- 
port of  the  government  and  of  the  army  which  had  the  con- 
quest in  possession "  was  upheld  in  Cross  v.  Harrison  (16 
Wall.  190).*  Were  the  question  now  to  arise  for  the  first 
time,  there  could  be  little  doubt  in  the  mind  of  any  one  of  the 
power  of  the  President  to  maintain  a  temporary  government, 
until  the  cessation  of  hostilities,  and  until  the  establishment 
of  a  permanent  form  of  government  by  Congress.  So  strongly 
supported,  both  on  principle  and  authority,  and  so  firmly 
established  by  usage,  this  power  of  the  President  can  be  no 
longer  open  to  question. 

The  Permanent  Government  of  the  Phiufpine  Islands. 

When  hostilities  in  the  Philippines  shall  have  ceased,  and 
therewith  the  necessity  for  a  military  government,  what  dispo- 
sition shall  then  be  made  of  those  islands?  We  conceive 
that  four  courses  will  be  open  to  Congress,  when  it  comes  to 
consider  the  matter,  any  one  of  which  is  within  its  power  to 
adopt,  so  that  in  choosing  one,  only  questions  of  national 
policy  need  be  considered  by  it.  (i)  Congress  may  cede  to 
some  other  nation  her  rights  in  the  Philippine  Islands.  (2) 
Congress  may  authorize  the  immediate  withdrawal  of  all 

iThe  Grmpeshot,  9  Wall.  129. 

•See  also  i  Hallcck's  Int.  Law,  p.  498,  503  (Baker's  Ed.);  U.  S.  SUt 
at  Large,  ssth  Cong.,  p.  750. 
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American  troops  and  leave  the  inhabitants  to  work  out  their 
own  destiny.  (3)  Congress  may  extend  the  protection  of  the 
United  States  over  these  islands,  either  temporarily  or  perma- 
nently. (4)  Congress  may  govern  these  islands  as  territories 
of  the  United  States. 

The  first  possibility  may  be  dismissed  with  a  word.  The 
United  States  is  not  dealing  in  foreign  real  estate  as  a  specula- 
tion, nor  is  it  her  purpose  to  free  the  inhabitants  of  the  Philip- 
pines from  subjection  to  one  power,  only  to  place  them  in 
bondage  to  another.  The  second  course  is  equally  out  of  the 
question,  since  the  part  which  the  United  States  has  taken 
warrants  the  other  nations  of  the  world  in  expecting  her  to 
see  that  a  government  of  some  kind  shall  be  established  in 
the  Philippines  of  sufficient  stability  to  afford  protection  to 
their  countr3anen  domiciled  there  and  to  their  commerce  with 
those  ports.  Should  the  islands,  under  the  third  alternative, 
eventually  become  an  independent  government,  a  considera- 
tion of  their  future  would  be  irrelevant  here,  consequently  we 
shall  consider  the  future  government  of  the  Philippines  under 
the  fourth  proposed  system,  which  seems,  on  the  whole,  most 
likely  to  be  adopted. 

The  disposition  which  is  to  be  made  of  the  Philippine 
Isbnds  should  not  be  difficult  to  forecast,  if  we  can  trust  our 
national  legislature  to  restrain  its  actions  within  constitu- 
tional limitations.  The  normal  condition  of  the  several  polit- 
ical entities,  which  go  to  make  up  our  Union,  is  that  of  dis- 
tinct and  individual  states,  each  with  its  own  local  govern- 
ment, limited  in  its  powers  by  the  Federal  Constitution  as  well 
as  by  its  own.  Outside  of  the  several  component  parts  of  the 
Union  known  as  states,  there  lie  certain  lands  not  within  the 
domain  of  any  state,  yet  within  the  national  boundaries. 
These  lands  comprise  the  territory  spoken  of  in  the  Constitu- 
tion, of  which  Congress  shall  have  power  to  dispose  and 
respecting  which  Congress  shall  have  the  power  to  make  all 
needful  rules  and  regulations.    (U.  S.  Const,  Art.  Ill,  Sec.  2.) 

When  territory  is  ceded  to  the  United  States  it  does  not 
become  ipso  facto  a  state  in  the  Union,  for  new  states  can  be 
admitted  only  by  the  Congress.  (Id.,  Art.  Ill,  Sec.  i.)  Such 
acquisitions  do  become  a  part  of  the  territory  and,  as  such. 
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are  subject  to  such  disposition  and  regulations  as  Congress 
may  see  fit  to  make  respecting  them.  The  people  of  a  state 
owe  allegiance  to  two  governments,  one  state  the  other 
national,  but  over  the  people  of  a  territory  "  Congress  exer- 
cises the  combined  powers  of  the  general  and  of  the  state 
governments."  In  American  Ins.  Co,  y.  Canter  {i  Pet.  542), 
Chief  Justice  Marshall  held  that  Florida,  until  admitted  as  a 
state,  "  continues  to  be  a  territory  of  the  United  States,  gov- 
erned by  virtue  of  that  clause  in  the  Constitution,  which 
empowers  Congress  to  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  of  the  United 
States."  Aside  from  the  District  of  Columbia  and  the  small 
reservations  for  forts,  federal  buildings,  etc.,  on  one  hand,  and 
the  states  on  the  other,  the  national  government  recognizcfs 
no  land  in  possession  except  her  territories,  as  mentioned  in 
the  Constitution.  Whether  it  is  within  the  power  of  Congress 
to  govern  the  national  territory  permanently  as  such,  or  only 
temporarily  until  it  shall  become  fitted  to  take  upon  itself  the 
duties  of  state  government,  and  to  take  its  place  in  the  Union 
of  states,  need  not  here  be  considered,  since  nothing  could 
possibly  be  gained  by  a  determination  of  the  question.  Any 
one  who  is  acquainted  with  the  rapid  development  of  our 
western  territories  would  scarcely  presume  to  say  that  any 
territory  could  never  become  admissible  into  the  Union  of 
states.  Considering  climatic  conditions,  accessibility  and  gen- 
eral productiveness,  who  will  say  that  Luzon  may  not  be 
ready  for  admission  to  statehood  in  advance  of  Alaska  ? 

The  power  of  Congress  over  national  territories  cannot  be 
made  to  depend  upon  their  future  capability  of  admission  as 
states,  much  less  upon  their  supposed  future  unfitness  for  state- 
hood. Should  the  Philippine  Islands  therefore  be  retained  by 
the  United  States  it  will  be  the  duty  of  Congress  to  make 
such  rules  and  regulations  respecting  them  as  will  give  them 
a  stable  government,  and  afford  ample  protection  to  life  and 
property.  Congress,  in  the  exercise  of  its  constitutional  power 
to  govern  the  territories,  may  do  so  mediately  or  immediately; 
either  by  the  creation  of  a  territorial  government,  with  power 
to  legislate  for  the  territory,  subject  to  such  limitation  and 
restraint  as  Congress  may  impose  upon  it,  or  by  the  passage 
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of  laws  directly  operating  upon  the  territory  without  the  inter- 
vention of  the  subordinate  government'  It  must  be  evident 
that,  with  the  exceptions  mentioned  above  of  the  reservations 
for  strictly  governmental  purposes,  the  lands  of  the  United 
States  which  have  not  yet  been  admitted  to  statehood  consist 
of  three  organized  territories — New  Mexico,  Arizona  and 
Oklahoma — the  unorganized  Territory  of  Alaska,  the  Indian 
Territory,  which  is  a  political  anomaly,  the  Hawaiian  Islands 
and  our  recent  acquisitions  from  Spain,  whose  government  has 
not  yet  been  definitely  determined  by  Congress,  but  which 
must  be  governed  either  as  organized  or  unorganized  terri- 
tories. Such  has  been  the  history  of  our  territorial  govern- 
ments, and  it  is  safe  to  say  that  no  new  mode  of  government 
will  be  attempted,  even  if  permitted  by  the  Constitution  and 
laws  of  the  United  States. 

Speaking  of  the  territory  acquired  from  France  in  1803, 
Chief  Justice  Taney  said :  "  The  form  of  government  to  be 
established  necessarily  rested  in  the  discretion  of  Congress. 
It  was  their  duty  to  establish  the  one  that  would  be  best  suited 
for  the  protection  and  security  of  the  citizens  of  the  United 
States  and  other  inhabitants  who  might  be  authorized  to  take 
up  their  abode  there,  and  that  must  always  depend  upon  the 
existing  conditions  of  the  territory,  as  to  the  number  and  char- 
acter of  its  inhabitants  and  their  situation  in  the  territory. 
In  some  cases  a  government  consisting  of  persons  appointed 
by  the  federal  government  would  best  subserve  the  interests 
of  the  territory  when  the  inhabitants  were  few  and  scattered 
and  new  to  one  another.  In  other  instances  it  would  be  advis- 
able to  commit  the  powers  of  self-government  to  the  people 
who  had  settied  in  the  territory,  as  being  the  most  competent 
to  determine  what  was  best  for  their  own  interests.  But  some 
form  of  civil  authority  would  be  absolutely  necessary  to 
organize  and  preserve  civilized  society  and  prepare  it  to  become 
a  state ;  and  what  is  the  best  form  must  always  depend  on  the 
condition  of  the  territory  at  the  time  and  the  choice  of  the 
mode  must  depend  upon  the  exercise  of  a  discretionary  power 
by  Congress,  acting  within  the  scope  of  its  constitutional 
authority,  and  not  infringing  upon  the  rights  of  person  or 

>  ]9dward8  v.  SteaniBliip  Panama,  i  Ore.  433. 
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rights  of  property  of  the  citizen  who  might  go  there  to  reside 
or  for  any  other  lawful  purpose.  It  was  acquired  by  the  exer- 
cise of  this  discretion  and  it  must  be  held  and  governed  in 
like  manner  until  it  is  fitted  to  be  a  state/'  * 

Much  light  is  thrown  upon  the  subject  of  the  relation  of  the 
territories  to  the  Union  by  the  concise  opinion  of  Chief  Justice 
Chase  in  NaHonal  Bank  v.  Yankton  (loi  U.  S.  133):  "All 
territory  within  the  jurisdiction  of  the  United  States,  not  in- 
cluded in  any  state,  must  necessarily  be  governed  by  or  under 
the  authority  of  Congress.  The  territories  are  but  political 
subdivisions  of  the  outlying  dominion  of  the  United  States. 
Their  relation  to  the  general  government  is  much  the  same  as 
that  which  counties  bear  to  the  respective  states,  and  Congress 
may  legislate  for  them,  as  a  state  does  for  its  municipal  or- 
ganizations. The  organic  law  of  a  territory  takes  the  place 
of  a  constitution  as  the  fundamental  law  of  the  local  govern- 
ment** Citing  this  case  with  approval  in  Mormon  Church  v. 
United  States  (136  U.  S.  42),  Mr.  Justice  Bradley  held  that 
"  the  power  of  Congress  over  the  territories  of  the  United 
States  is  general  and  plenary,"  while  in  the  case  of  Murphy  v. 
Ramsey  (114  U.  S.  44),  the  court  considered  the  question  of 
the  power  of  Congress  over  the  territories  to  be  no  longer 
open  to  discussion,  it  having  "passed  beyond  the  stage  of 
controversy  into  final  judgment."  * 

The  Status  of  the  Inhabitants  of  the  Philippine 
Islands. 

It  being  in  the  power  and  discretion  of  Congress  to  govern 
the  Philippines  either  directly  from  Washington  or  indirectly 
through  the  medium  of  a  local  territorial  government,  subject 
to  the  Constitution  and  laws  of  the  United  States,  we  come 
next  to  consider  what  shall  be  the  rights  and  privileges  of  the 
individual  inhabitants  of  those  islands,  and  first  of  all,  their 
political  rights.  It  is  clear  that  their  political  rights,  or  rather 
privileges,  must  depend  largely  upon  whether  Congress  shall 
decide  to  govern  them  immediately  or  to  grant  them  a  local 

^  Scott  V,  Sandford,  19  How.  448.    See  also  ex  parte  Perkins,  2  Cal.  434. 
'See  Amer.  Ins.  Co.  v.  Canter,  i  Pet  511;  Benner  v.  Porter,  9  How. 
235;  Forsyth  v,  XJ.  S.»  9  How.  571. 
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territorial  government  Should  the  former  method  be  adopted, 
then  they  would  have  no  political  privileges,  while  under  an 
organized  territorial  government,  their  privileges  would  be 
just  such  as  Congress  should  in  its  discretion,  grant  to  them, 
and  their  legislative  powers  would  "extend  to  all  rightful 
objects  of  legislation,  not  inconsistent  with  the  laws  and  the 
Constitution  of  the  United  States."  * 

Speaking  of  the  inhabitants  of  the  territories,  the  court,  in 
Murphy  v.  Ramsey  (114  U.  S.  44.),  said:  "Their  political 
rights  are  franchises,  which  they  hold  as  privileges  in  the  legis- 
lative discretion  of  the  Congress  of  the  United  States."  In 
cases  of  cession  by  treaty  "  the  ceded  territory  becomes  a  part 
of  the  nation  to  which  it  is  annexed,  either  on  terms  stipulated 
in  the  treaty,  or  on  such  as  its  new  master  shall  impose. 
Their  relations  with  their  former  sovereign  are  dissolved  and 
new  relations  are  created  between  them  and  their  new  sove- 
reign. The  act  transferring  the  country  transfers  the  alle- 
giance of  its  inhabitants.  They  do  not  participate  in  political 
powers,  nor  can  they  share  in  the  powers  of  the  general  gov- 
ernment, until  they  become  a  state."*  "The  law  which 
may  be  denominated  political  is  necessarily  changed."  (Id.) 
The  political  destiny  of  the  inhabitants  of  the  Philippines, 
being  exclusively  and  absolutely  entrusted  to  the  discretion  of 
Congress — in  other  words,  Congress  having  plenary  power  to 
define  what^hall  be  their  relations  to  their  new  sovereign,  the 
United  States  of  America, — our  next  concern  is  with  their 
relations  with  each  other.  Whatever  may  have  been  the 
usages  of  nations  in  ancient  times,  under  the  more  humane 
principles  of  modem  international  law,  the  inhabitants  of 
acquired  territory  are  no  longer  put  to  the  sword,  nor  cast 
into  prison,  nor  deprived  of  their  private  property.  Says 
Vattel,  "  the  new  sovereign  takes  only  the  possessions  of  the 
state,  the  public  property,  while  private  individuals  are  per- 
mited  to  retain  theirs."'  "  The  relations  of  the  inhabitants  with 

>  Monnon  Cbnrch  v,  U.  S.,  136  U.  S.  44.    See  also  9  U.  S.  Stat.  454. 

'  Story  on  the  Conatitntioii,  Sec.  1234  ;  American  Ins.  Co.  v.  Canter,  i 
Pet  542 ;  I  Halleck's  Int  Law,  p.  380,  (Baker's  Ed.);  2  Wharton's 
Digest  of  Int  Law,  p.  435. 

*  Law  of  Nations,  p.  388. 
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each  other  do  not  change.  The  general  laws,  not  strictly  polit- 
ical, remain  as  they  were  until  altered  by  the  new  sovereign."* 
The  law  which  "  regulates  the  intercourse  and  general  con- 
duct of  individuals  remains  in  force  until  altered  by  the  newly 
created  power  of  the  state."'  It  is  true  that  stipulations  are 
often  inserted  in  treaties  of  cession,  securing  to  the  inhabitants 
of  the  ceded  territory,  their  rights  in  private  property,  but  this 
is  only  done  out  of  abundant  caution,  since  the  same  rights 
are  secured  to  them  under  the  law  of  nations,  "  whether  or 
not  it  is  so  stipulated  in  the  treaty  of  cession."* 

These  cases  were  cited  and  followed  in  an  able  opinion  by 
Mr.  Justice  Daniel,  in  Leitensdarfer  v.  Webb  (20  Hos.  177). 
Referring  to  the  acquisition  of  New  Mexico,  he  says :  "  By  this 
substitution  of  anew  supremacy,  although  the  former  political 
relations  were  dissolved,  their  private  relations,  their  rights 
vested  under  the  government  of  their  former  allegiance,  or 
those  arising  from  contract  or  usage  remained  in  full  force  and 
unchanged,  except  so  far  as  they  were  in  their  nature  and 
character  found  to  be  in  conflict  with  the  Constitution  and 
laws  of  the  United  States  or  with  any  regulations  which  the 
conquering  and  occupying  authority  should  ordain.  For 
example,  the  right  of  property  in  slaves  would  be  recognized 
in  no  territory  which  might  be  acquired  by  the  United  States, 
slavery  being  forbidden  by  the  Thirteenth  Amendment  to  the 
Constitution  of  the  United  States." 

Life,  liberty  and  property  being,  by  the  principles  of  inter- 
national law,  secured  to  the  inhabitants  of  the  Philippine 
Islands,  and  the  right  to  religious  freedom  being  guaranteed 
to  them  by  the  terms  of  the  treaty  (Art  X),  what  further  rights 
or  privileges  can  they  lay  claim  to  ?  Thus  far  all  the  inhabi- 
tants have  received  equal  consideration,  whether  European, 
Asiatic  or  Oceanic,  but  Article  IX  of  the  treaty  stipulates  for 
superior  advantages  in  favor  of  "  Spanish  subjects,  natives  of  the 
Peninsula,"  one  of  which  is  the  right  to  make  an  election 
within  one  year  whether  they  will  retain  their  allegiance  to 
the  crown  of  Spain  or  adopt  the  "  nationality  of  the  territory  " 

>  Story  on  the  Const  1334. 

'  American  Ins.  Co.  9.  Canter,  i  Pet  54a. 

•United  States  v.  Percheman,  7  Pet.  51 ;  Mitchell  v.  U.  S.,  9  Pet  711. 
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— ^that  is  of  the  United  States.  Should  they  elect  the  latter, 
they  will  be  entitled  to  all  the  privileges  and  immunities  of 
other  citizens  of  the  United  States  residing  in  the  organized 
or  unorganized  territories,  as  the  case  may  be.  The  treaty 
further  provides  that  "  the  civil  rights  and  political  status  of 
the  native  inhabitants  of  the  territories  hereby  ceded  to  the 
United  States  shall  be  determined  by  the  Congress."* 

"  If  the  treaty  stipulates  that  they  shall  enjoy  the  privileges, 
rights  and  immunities  of  citizens  of  the  United  States,  the 
treaty  as  part  of  the  law  of  the  land,  becomes  obligatory  in 
these  respects."  *  But  the  Treaty  of  Paris  does  not  so  stipulate. 
In  fact  it  negatives  the  idea  that  any  such  stipulation  can  be 
implied,  for  it  explicitly  leaves  the  civil  and  political  rights  of 
the  inhabitants  to  the  future  determination  of  Congress.  The 
native  inhabitants  of  the  Philippines  therefore,  are  neither 
citizens  possessed  of  the  privilege  of  suffrage,  nor  are  they 
citizens  without  that  franchise.  Until  Congress  shall  extend 
and  enlarge  their  privileges,  they  stand  in  the  position  of  all 
other  aliens,  resident  in  the  territories  of  the  United  States, 
owing  certain  duties  and  receiving  limited  protection  from  the 
national  government. 

The  United  States,  as  a  sovereign  state,  has  the  inherent 
right  to  make  her  own  rules  and  regulations  respecting  natural- 
ization. Moreover,  the  power  to  make  such  regulations  has 
been  specifically  entrusted  to  Congress.'  Congress  therefore 
may  enact  laws,  providing  for  the  naturalization  of  every 
inhabitant  of  the  Philippine  Islands,  or  it  may  admit  certain 
classes  to  the  privileges  of  citizenship,  while  it  excludes  all 
others.  As  to  such  as  shall  not  become  citizens,  their  rights  are 
limited  to  such  as  are  secured  to  them  by  the  laws  of  nations 
and  by  the  terms  of  the  treaty.  As  to  those  who  may  become 
citizens  under  the  authority  of  Congress,  their  rights  will  be 
identical  with  those  of  all  other  American  citizens  resident  in 
our  territories,  and  all  the  privileges  and  immunities  which  the 
Constitution  guarantees  to  a  citizen  of  the  United  States  and 
which  do  not  depend  upon  his  being  also  a  citizen  of  one  of 

lArtidelX. 

*  Story  on  the  Const.    Sec.  1234. 

*U.  a  Const,  Art  L,  Sec.  8. 
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the  states,  will  be  then  extended  to  the  native  Philippine  inhab- 
itants so  naturalized. 

The  "  inalienable  rights,"  and  the  "  privileges  and  immuni- 
ties "  of  the  Constitution  extend  not  to  aliens  but  to  citi- 
zens, and  that,  too,  to  naturalized  and  natural-bom  citizens 
equally,  whether  residents  of  Arizona,  Alaska  or  the  PhiUp- 
pine  Islands.  Since  the  Constitution  does  not  guarantee  the 
right  of  suffrage  to  all  citizens,  it  follows  that  the  electoral 
franchise  can  be  exercised  only  by  such  of  the  citizens  of  the 
United  States  as  Congress  shall  see  fit  to  entrust  with  it.^ 
The  treaty  by  which  Louisiana  was  acquired,  in  1803,  provides 
(Art.  Ill)  that  "  the  inhabitants  of  the  ceded  territory  shall  be 
incorporated  in  the  Union  of  the  United  States,  and  admitted 
as  soon  as  possible  according  to  the  principles  of  the  Federal 
Constitution  to  the  enjoyment  of  all  rights,  advantages  and 
immunities  of  citizens  of  the  United  States ;  aftd  in  the  mean 
time  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property  and  the  religion  which  they 
profess."  Clearly  the  constitutional  privileges  did  not  extend 
to  the  inhabitants  of  the  Territory  of  Louisiana  until  admitted 
into  the  Union. 

Article  VI  of  the  Florida  treaty  is  a  trifle  ambiguous — 
"  shall  be  incorporated  into  the  Union  of  the  United  States  as 
soon  as  may  be  consistent  with  the  principles  of  the  Federal 
Constitution,  and  admitted  to  the  enjoyment  of  all  the  privi- 
leges, rights  and  immunities  of  the  citizens  of  the  United 
States," — ^but  it  seems  clear  that  the  inhabitants  were  to 
become  citizens  only  when  admitted  to  statehood,  unless  citi- 
zenship should  be  sooner  conferred  upon  them  by  act  of 
Congress.  Article  VIII  of  the  Treaty  of  1848  with  Mexico^ 
contains  practically  the  same  provisions  with  reference  to  the 
inhabitants  of  the  territory  thereby  ceded.  The  question  of 
the  applicability  of  the  Federal  Constitution  to  the  national 
territories  was  soon  afterwards  settled  by  act  of  Congress,  as 
follows :  "The  Constitution  and  all  laws  of  the  United  States, 
which  are  not  locally  inapplicable,  shall  have  the  same  force 
and  effect  within  all  the  organised  territories  and  in  every  ter- 

^liiner  v,  Happersett,  21  Wall.  162. 
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ritory  hereafter  organized,  as  elsewhere  in  the  United  States."^ 
Could  aLaything  be  plainer  than  the  intention  of  Congress  to 
exclude  unorganized  territory  from  the  "  force  and  effect "  of 
the  Constitution  ? 

The  next  territorial  acquisition  of  importance  was  that  of 
Alaska  in  1867.  The  third  article  of  the  Treaty  of  Cession  is 
so  similar  to  the  ninth  article  of  the  treaty  by  which  the 
Philippines  were  acquired,  that  it  may  well  be  quoted  here : 
"  The  inhabitants  of  the  ceded  territory,  according  to  their 
choice,  preserving  their  natural  allegiance,  may  return  to 
Russia  within  three  years ;  but  if  they  should  prefer  to  remain 
in  the  ceded  territory,  they,  with  the  exception  of  uncivilized 
tribes,  shall  be  permitted  to  the  enjoyment  of  all  the  rights  and 
advantages  and  immunities  of  citizens  of  the  United  States, 
and  shall  be  maintained  and  protected  in  the  free  enjojnnent 
of  their  liberty,  property  and  religion.  The  uncivilized  tribes 
will  be  subject  to  such  laws  and  regulations  as  the  United 
States  may  from  time  to  time  adopt  in  regard  to  aboriginal 
tribes  of  that  country."  On  the  acquisition  of  Alaska,  only 
the  Russians  could,  by  the  treaty,  become  United  States  citi- 
zens, the  status  of  all  others  must  be  regulated  by  Congress. 
On  the  acquisition  of  the  Philippines,  only  the  Spaniards  may 
become  United  States  citizens,  "  the  civil  rights  and  political 
status  of  the  native  inhabitants  shall  be  determined  by 
Congress." 

The  Constitution  to-day  extends  over  the  Philippines  to  the 
same  extent  that  it  did  over  Alaska  by  the  treaty  of  1867  with 
Russia.  The  inhabitants  of  the  Philippine  Islands  are  to-day 
entitled  to  the  same  rights,  privileges  and  immunities  as  were 
the  native  tribes  of  Alaska  under  the  same  treaty.  The  Con- 
stitution and  laws  of  the  United  States,  therefore,  do  not 
proprio  vigore^  extend  to  the  Philippines  or  to  any  other 
unorganized  territory.  Should  Congress  establish  a  territorial 
government  in  the  Philippine  Islands,  unquestionably  the  act 
of  1850  {supra.)  would  extend  the  Constitution  and  laws  of  the 
United  States  over  all  the  inhabitants,  unless  exceptions 
should  be  expressly  made,  but  until  Congress  does  establish 
such  a  government,  or  by  special  enactment  extends  the 

^Rer.  Stat  U.  S.,  Sec  1891.    (1850.) 
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provisions  of  the  Constitution  to  the  Philippines,  or  otherwise 
provides  for  their  naturalization,  the  inhabitants  of  those 
islands  can  claim  no  rights,  privileges  or  immunities  under  the 
Constitution. 

In  the  celebrated  Slaughter  House  Cases  (i6  How.  74),  Mr. 
Justice  Miller  for  the  court,  speaks  as  follows  :  **  Of  the  privi- 
leges and  immunities  of  the  citizens  of  the  United  States,  and 
of  the  privileges  and  immunities  of  the  citizens  of  the  state, 
and  what  they  respectively  are,  we  will  presently  consider ;  but 
we  wish  to  state  here,  that  it  is  only  the  former  which  are 
placed  by  this  clause  under  the  protection  of  the  Federal 
Constitution."  In  Connor  v.  Elliott  {iZ  How.  593),  it  was  said : 
"  No  privileges  are  secured  by  it,  except  those  which  belong 
to  citizenship." 

The  right  to  come  to  the  seat  of  government  and  to  pass 
freely  from  one  state  to  another  was  held,  in  Crandall  v. 
Nevada  (6  Wall.  44),  to  belong  to  citizens  of  the  United  States. 
In  a  word,  the  privileges  and  immunities  of  the  Constitution 
are  guaranteed,  not  to  every  one  who  happens  to  be  or  to 
come  within  the  national  boundaries,  but  only  to  citizens  of  the 
United  States. 

Let  Congress  grant  citizenship  indiscriminately  to  the 
white,  black,  yellow  and  brown  races  of  the  Philippine  Islands, 
and  unquestionably  they  will  then  have  no  power  to  exclude 
them  from  coming  to  the  continent  or  from  the  enjoyment  of 
any  other  constitutional  right  or  privilege,  but  until  such 
legislation  by  Congress,  the  Constitution  of  the  United  States 
extends  no  greater  privileges  to  the  peoples  of  the  Philippine 
Islands  than  to  the  savage  tribes  of  Alaska. 

Chicago.  Frank  /.  R.  Mitchell, 
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IS  "  INTANGIBLE  "  PERSONAL  PROPERTY  OWNED 

BY  ESTATES   OF    NON-RESIDENT   DECE- 

DENTS  LIABLE  TO  TAXATION  IN 

PENNSYLVANIA? 

Taxation,  defined  as  a  "  system  of  forced  contribution  to 
meet  the  expenses  of  the  government,  whether  national  or 
local,"  (Hadley,  Economics  449)  with  its  important  and  vari- 
ous divisions  and  propositions,  e,  ^.,  of  subjects  and  objects, 
of  fairness,  of  popular  endurance,  of  net  results,  and  largely 
of  "  appropriations,"  is  an  interesting  study,  not  only  to  prac- 
tical politicians,  but  to  philosophical  minds — and  even  to  the 
taxpayer.  To  the  lawyer  in  active  practice  the  questions 
arising  under  these  laws  are  not  those  of  governmental  theo- 
ries or  of  political  economy.  He  is  usually  concerned  to 
resist  a  specific  claim  made  against  a  particular  client  or  a 
number  of  clients  whose  interests  are  the  same.  The  consti- 
tutionality of  an  Act  of  Congress  may  be  attacked,  for  exam- 
ple the  late  Income  Tax,  the  Succession  Law  of  1898,  or  a 
State  statute,  as  the  Direct  Inheritance  Tax  of  1897  in  Penn- 
sylvania. Frequently,  however,  counsel  try  to  show  that  the 
legislation  failed  to  cover  the  case  under  discussion ;  that  its 
particular  facts  are  not  within  the  language  of  the  law. 

Such  an  attempt  has  failed  in  New  York  and  the  "  Transfer 
Tax  Act"  [L.  1892  c.  399]  (an  inheritance  taxation)  was  held 
to  cover  bonds  and  stocks  belonging  to  non-residents  and 
deposited  within  the  State  for  safe-keeping,  and  also  extended 
to  bank  deposits  there  payable  to  non-residents  (Matter  of 
Bronson,  150  N.  Y.  i;  Matter  of  Whiting,  150  N.  Y.  27; 
Matter  of  Houdayer,  150  N.  Y.  37). 

This  abrogates  by  statute,  and  the  judicial  construction 
thereof,  the  old  and  well  settled  doctrine  of  the  location  of 
these  particular  kinds  of  personal  property,  (expressed  in  the 
maxim  "  mobilia personam  sequuntur")  and  a  glance  at  these 
New  York  cases  naturally  suggests  an  inquiry  into  the  law  of 
Pennsylvania.  As  the  point  involved  turns  upon  the  non- 
residence  of  the  owner,  we  may  also  consider  the  case  of  a 
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non-resident  trustee  of  an  estate  as  hereinafter  set  forth.  It  is 
true  that  in  theory  no  form  of  tax  is  more  easily  borne  than  a 
succession  tax.  One  who  gets  his  plum  without  even  the 
trouble  of  going  into  a  comer  to  put  in  his  thumb  ought 
readily  to  hand  over  a  small  slice  for  the  common  good,  and 
the  more  remote  his  kinship  to  the  maker  of  the  pie,  or  in 
case  of  no  relationship  at  all,  the  more  cheerfully  should  he 
enlarge  the  piece ;  but  this  mental  acquiescence  is  rare.  It  is 
not,  however,  with  the  subjective  aspect  of  the  matter,  nor  yet 
with  the  objective  advantages  based  upon  the  facility  of  dis- 
covery and  collection  by  means  of  inventory  and  appraise- 
ment, accounting  and  the  vigilance  of  courts  of  probate,  or 
even  with  the  averred  unfairness  of  double  taxation,  (at  the 
domicile  and  also  in  another  State)  that  the  present  paper  is 
concerned.  The  purpose  is  to  consider  two  questions  which 
seem  related  to  each  other  by  the  common  point  of  non-resi- 
dence.   They  may  be  thus  stated,  to  wit : 

1.  Where  a  person,  not  residing  in  Pennsylvania,  dies 
leaving  securities  of  the  kind  described  (i,  ^.,  choses  in  action, 
or  deposits  of  money),  which  he  has  lodged  in  Pennsylvania  for 
safe-keeping,  is  any  inheritance  tax  upon  these  securities  or 
their  transfer  payable  in  Pennsylvania  ? 

2.  Where  a  Trustee  or  Executor,  who  is  not  a  resident  of 
Pennsylvania,  deposits  in  that  State  for  safe-keeping  such 
securities  of  the  estate  of  a  person  who  was  also  not  a  resident 
of  Pennsylvania,  does  the  Trustee  or  the  Trust  Estate  become 
liable  for  annual  city  taxes  in  Philadelphia,  or  State  taxes  to 
Pennsylvania?* 

It  is  believed  that  both  questions  should  be  answered  in  the 
negative;  that  is,  in  neither  case,  as  stated,  is  there  any 
liability  to  taxation  in  Pennsylvania  under  existing  legislation. 

^  These  were  recently  pnt  to  the  writer,  and  they  suggested  the  study 
whose  results  are  here  given.  This  article  treats  solely  of  the  law  in 
PennsyWania,  For  the  statute  in  Massachusetts  and  its  construction,  see 
Callahan  v.  Woodbridge,  17  r  Mass.  595,  and  cases  therein  cited,  and 
generally  as  to  the  place  of  taxation  of  personal  property  examination  of 
tiie  recent  case,  New  Orleans  v,  Stemple,  20  S.  C.  Rep.  iio,  (with  People 
ex  rel.  Je£Eerson  v.  Smith,  88  N.  Y.,  576,  and  Bstate  of  Jefierson,  35  Minn. 
215),  is  suggested.  For  this  last  citation,  the  writer  is  indebted  to  Judge 
Jaggard,  of  St  Paul,  Minn. 
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The  first  thought  is  that  the  mere  bailment,  or  deposit  of 
securities,  without  any  other  evidence  of  change  of  ownership, 
legal  or  equitable,  does  not  alter  their  status.  They  belong  to 
the  estate  of  the  decedent  in  the  one  case  or  to  the  trust 
estate  in  the  other  without  regard  to  the  place  of  custody. 

An  analogy  may  be  found  in  the  feicts  reported  in  Shake- 
speare w.  Fidelity  Trust  Co,,  97  Pa.  St.  173.  J.  B.  Ackley,  who 
was  domiciled  in  New  Jersey  at  the  time  of  his  death  in  Sep- 
tember, 1874,  had  deposited  on  August  6,  1873,  and  at  other 
times,  with  the  Fidelity  Insurance  Trust  and  Safe  Deposit 
Company  of  Philadelphia,  U.  S.  5-20  bonds  of  the  face  value 
of  ^17400  and  received  therefor  a  certificate  of  deposit.  He 
left  a  will  upon  which  letters  testamentary  were  duly  granted 
by  the  surrogate  of  Burlington  County,  N.  J.,  to  Ransom 
Rogers,  the  executor  therein  named.  The  certificates  were 
presented  by  Rogers  to  the  Trust  Company  and  the  bonds 
were  delivered  by  it  to  him.  Subsequently  letters  of  adminis- 
tration d.  b.  n.  c.  t.  a.  were  granted  in  Philadelphia  to  James 
Shakespeare,  who  sued  the  Trust  Company  for  the  bonds — 
the  action  being  trover  and  conversion.  The  verdict  was  for 
the  plaintiff,  but  the  court  entered  judgment  for  the  defendant 
on  the  point  reserved,  to  wit,  that  the  plaintiff  was  not  entitled 
to  recover  upon  the  facts  found.  On  error  the  Supreme 
Court  affirmed  the  judgment.  Sharswood,  J.,  said :  "There 
is  another  point,  which,  we  think,  disposes  of  the  question 
upon  this  record.  We  do  not  consider  that  the  United  States 
coupon  bonds,  which  are  the  subjects  of  this  controversy, 
were  at  the  time  of  the  death  of  the  decedent  any  part  of  his 
estate  in  this  Commonwealth.  The  defendants  were  the  mere 
depositaries  of  the  bonds  for  safe- keeping.  They  were  there- 
fore in  the  possession  of  the  decedent.  He  held  the  certificates 
of  their  deposit.  The  defendants  were  bound  to  restore  the 
bonds  at  any  time.  It  was  as  if  the  bonds  had  been  placed  in 
a- fire-proof  of  the  defendants,  of  which  the  decedent  possessed 
the  key.  In  point  of  fact  the  certificate  was  in  the  actual  pos- 
session of  the  widow  of  the  decedent  in  New  Jersey.  She 
surrendered  it  as  she  was  bound  to  do  to  the  foreign  executor. 
She  could  not  have  withheld  it.  The  New  Jersey  executor 
could  have  sued  her,  and  compelled  its  delivery  to  him.  The 
Pennsylvania  administrator  certainly  could  not.*' 
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It  is  a  duty,  however,  to  examine  the  statutes  relating  to 
taxation.  There  are,  it  may  be  said,  in  a  general  way,  three 
lines  of  taxation  in  this  State.  The  Collateral  Inheritance 
Tax  is  one.  The  taxation  of  personal  property  for  State 
purposes  is  another.  The  third  is  the  taxation  of  real  estate 
for  municipal  purposes,  the  rate  being  annually  fixed  by  City 
Councils,  and  this  is  not  pertinent  to  our  inquiry. 

As  a  matter  of  interest  it  may  be  noted  that  there  was  an 
effort  to  establish  a  system  of  Direct  Inheritance  taxation  by 
an  Act  of  May  12,  1897,  P.  L.  56,  but  the  statute  has  been 
declared  unconstitutional:  Cope's  Estate,  191  Pa.  i,  and 
following  cases,  id. 

The  present  statute  which  applies  to  the  first  question  is 
that  of  May  6,  1887,  P.  L.  79,  entitled  "An  act  to  provide  for 
the  better  collection  of  collateral  inheritance  tax."  It  is,  in 
part,  as  follows :  "  All  estates,  real,  personal  and  mixed,  of 
every  kind  whatsoever,  situated  within  this  state,  whether  the 
person  or  persons  dying  seised  thereof  be  domiciled  within  or 
out  of  this  state,  and  all  such  estates  situated  in  another  state, 
territory  or  county,  when  the  person  or  persons  dying  seised 
thereof,  shall  have  their  domicile  within  this  commonwealth, 
passing  from  any  person  ....  to  any  person  or  per- 
sons .  .  .  other  than  to  or  for  the  use  of  father,  mother, 
husband,  wife,  children  and  lineal  descendants  born  in  lawful 
wedlock,  or  the  wife  or  widow  of  the  son  of  the  person  dying 
seised  or  possessed  thereof,  shall  be  .  .  .  made  subject 
to  a  tax  of  five  dollars  on  every  hundred  of  the  clear  value  of 
such  estate  or  estates."  Prior  statutes  of  this  State,  which 
are  codified  in  this  act,  are  referred  to  and  compared  in  a  very 
careful  and  able  opinion  by  Judge  Penrose,  of  the  Orphans* 
Court  of  the  County  of  Philadelphia :  Del  Busto's  Estate,  23 
Weekly  Notes  of  Cases  iii.  He  shows  that  the  section  of 
the  existing  act,  just  recited,  did  not  introduce  a  new  subject 
of  taxation.  Therefore,  decisions  of  the  Supreme  Court  inter- 
preting and  applying  those  statutes  are  authoritative  in  con- 
sidering questions  under  the  Act  of  May  6,  1887,  the  last 
legislation  upon  the  subject.  The  principle  of  the  decisions  is 
the  familiar  one  that  the  situs  of  personal  property  follows  the 
domicile  of  the  owner:  Orcutt's  Appeal,  97  Pa.  179.     See 
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McKeen  v.  Northampton^  49  Pa.  519,  opinion  of  Agnew,  J., 

P-  530. 

A  striking  case  is  that  of  the  Appeal  of  the  Commonwealth 
of  Pennsylvania,  1 1  Weekly  Notes  of  Cases  492.  A  decedent 
had  been  in  her  lifetime  a  resident  of  Cuba.  Her  will  was 
admitted  to  probate  in  Cuba,  but  ancillary  letters  were  taken 
out  in  Pennsylvania.  By  her  will  her  estate  was  divided 
among  collaterals.  The  assets  consisted  of  various  munici- 
pal, government  and  corporation  bonds,  all  American  in  issue, 
amounting  to  a  large  sum.  Held,  upon  the  adjudication  of  the 
account  of  the  administrator  in  Pennsylvania,  that  these  securi- 
ties were  not  liable  to  the  collateral  inheritance  tax.  The 
Commonwealth  appealed  to  the  Supreme  Court.  In  a  per 
curiam  opinion  the  court  held  that  the  Act  of  April  10, 1849, 
which  we  have  seen  to  be  substantially  the  same  as  the  present 
Act  of  1 887,  and  which  provided  that  if  any  person  or  persons 
having  their  domicile  in  another  State,  territory  or  country 
"  shall  die  leaving  real  or  personal  estate  within  this  common- 
wealth, the  said  estate,  whether  real  or  personal,  shall  be  sub- 
ject to  the  payment  of  the  collateral  inheritance  tax,"  was 
intended  to  embrace  only  personal  property  of  a  tangible 
nature,  and  not  mere  evidences  of  indebtedness  which  have  no 
situs,  but  follow  the  owner's  domicile. 

Hawkins,  P.  J.,  of  the  Orphans*  Court  of  Allegheny  County, 
stated  the  law  and  distinguished  it  in  regard  to  the  special 
property  which  was  the  subjeqt  of  the  claim  for  tax  in 
the  case  before  him:  Coleman's  Estate,  159  Pa.  231.  He 
said :  "  The  solution  of  the  question  involved  in  this  case 
turns  mainly  upon  the  application  of  the  maxim  that  the 
situs  of  personal  property  follows  the  domicile  of  the  owner. 
It  was  said  in  Small's  Estate,  15 1,  Pa.  i,  that  as  a  general  rule 
intangible  personal  property  of  a  non -resident,  such  as  bonds, 
mortgages  and  other  choses  in  action,  is  governed,  as  to  its 
situs,  by  the  fiction  of  law  above  noticed,  and  hence  such 
property  is  not  subject  to  collateral  inheritance  taxation  under 
the  Act  of  1887,  because  not  situated  in  this  State.  Some 
species  of  personal  property,  it  is  true,  when  used  in  carrying 
on  business  or  for  other  particular  purposes,  may  have  an 
actual  as  distinct  from  a  legal  situs ;  but  the  local  character  of 
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the  use  takes  it  out  of  the  operation  of  the  rule.  And  of  this 
Small's  Estate  is  of  itself  a  striking  illustration.  Not  only 
was  the  'thing'  given  employed  in  a  business  which  was  by 
its  nature  localized,  but  the  manifest  intent  of  the  testator  was 
that  it  should  remain  in  this  State.  The  bequest  was  specifi- 
cally of  testator's  interest,  including  '  all  the  property  real  and 
personal,  notes,  stocks,  bonds  and  accounts/  in  a  limited  part- 
nership organized  under  the  laws,  and  having  its  principal 
place  of  business  in  this  State.  The  value  of  the  property 
depended  largely  upon  its  continuance  here.  There  was  no 
reason  for  its  conversion  and  transmission  to  the  testator's 
domicile,  and  it  was  given  to  the  surviving  partner  as  such  in 
specie.  The  facts  plainly  made  an  exception  to  the  general 
rule.  The  actual  situs  was  here,  and  liability  to  the  tax  fol- 
lowed. It  is  urged  upon  behalf  of  the  Commonwealth  that 
this  case  rules  the  present ;  but  the  facts  differ  in  material 
respects.  The  gift  here  was  of  an  interest  in  a  fund  whose  dis- 
tribution belonged  to  the  domicile  of  the  donor." 

Orcutt's  Appeal  is  approved  in  Lines'  Estate,  155  Pa.  393. 
The  language  of  the  statute  seems  clear.  As  was  said  by 
Judge  Penrose  in  D^l  Busto's  Appeal,  supra,  tht  principle  that 
choses  in  action  have  no  situs  in  the  State  "...  has  been 
incorporated  in  the  new  statute  by  express  enactment;  and  the 
only  property,  real  or  personal,  of  non-residents  now  subject 
to  the  tax,  is,  in  terms,  declared  to  be  that  which  has  a  'situs ' 
or  is  '  situated '  in  the  State,  thus  excluding,  under  the  familiar 
maxim,  that  which  is  not  so  situated.  Nothing  could  be  more 
significant  of  the  legislative  intent  to  adopt  the  doctrine  of 
Commonwealth's  Appeal  (the  justice  and  sound  policy  of 
which  have  never  been  questioned),  than  this  substitution  of  a 
word  implying  tranquillity  and  locality  instead  of  the  looseand 
more  comprehensive  expression  '  being  in,'  used  in  the  prior 
acts." 

It  is  to  be  observed  that  in  the  Del  Busto  Case  the  estate 
consisted  of  stocks  and  bonds  of  companies  incorporated  under 
the  laws  of  Pennsylvania  and  doing  business  therein,  and  of 
cash  awarded  to  the  accountant  by  the  Orphans'  Court  of 
Philadelphia.  No  distinction  can  be  found  in  the  opinion  ot 
Judge  Penrose  between  the  bonds  and  the  other  assets.     Rep- 
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resenting  the  court  in  banc,  he  considered  the  question  of  the 
coHateral  inheritance  tax  with  much  care,  and  sustained  the 
exceptions  to  the  adjudication  which  he  had  made  himself 
{pro  forma)  when  sitting  as  auditing  judge. 

Now  turning  to  the  second  question,  it  may  be  considered 
as  the  following  inquiry :  If  a  person  must  have  a  domicile  in 
a  State  in  order  to  be  taxed  by  it,  and  if  intangible  choses  in 
action  follow  the  situs  of  their  owner,  is  there  any  statute  in 
Pennsylvania  which  imposes  a  tax  on  securities  whose  paper 
evidence  (e,  g.,  bonds,  certificates  of  stock,  mortgages,  etc.) 
are  here  simply  on  deposit,  the  legal  and  beneficial  owners 
being  residents  of  another  State  ?  Our  contention  is  not  now 
against  the  validity  of  such  an  enactment,  if  it  have  been  made, . 
hut  it  is  that  no  such  law  exists. 

The  Act  of  Assembly  of  June  8,  1891,  P.  L.  229,  must  be 
examined.  By  its  title  and  preambles  and  in  its  terms  it  is  a 
supplement  to  an  act  entitled  "  An  Act  to  provide  revenue  by 
taxation,"  approved  June  7,  1879,  and  the  Act  of  June  i, 
1889,  and  amends  the  same.  It  provides  a  system  of  taxation 
for  State  purposes  and  is  comprehensive  in  its  provisions.  A 
number  of  sections  relate  to  corporations,  joint-stock  associa- 
tions and  limited  partnerships,  specifying  the  reports  to  be 
made  to  the  Auditor-General,  the  appraisement,  the  rate  of 
the  tax,  the  settlement,  etc.,  etc.,  which  do  not  bear  upon  our 
inquiry.  The  first  section  is  in  these  words,  in  part :  "  Be  it 
enacted,  etc..  That  from  and  after  the  passage  of  this  Act,  all 
personal  property  of  the  classes  hereinafter  enumerated,  owned, 
held  or  possessed  by  any  person,  persons,  co-partnership  or 
unincorporated  association  or  company,  resident,  located  or 
liable  to  taxation  within  this  Commonwealth  or  by  any  joint- 
stock  association  .  .  .  whether  such  personal  property  be 
owned,  held  or  possessed  by  such  person  or  persons  ...  in 
his,  her,  their  or  its  own  right,  or  as  active  trustee,  agent, 
attorney-in-fact  or  in  any  other  capacity,  for  the  use,  benefit 
or  advantage  of  any  other  person,  persons,  ...  is  hereby 
made  taxable  annually  for  State  purposes  at  the  rate  of  four 
mills  on  each  dollar.   ..." 

The  subjects  of  taxation  are  "  all  moneys  owing  by  insol- 
vent debtors,  whether  by  promissory  note,  or  penal  or  single 
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billy  bond  or  judgment,  all  articles  of  agreement  and  accounts 
bearing  interest ;  all  public  loans,  whatsoever,  except  those 
issued  by  this  Commonwealth  or  the  United  States ;  all  loans 
issued  by  or  shares  of  stock  in  any  bank,  corporation,  associa- 
tion, company  or  limited  partnership,  created  or  formed  under 
the  laws  of  this  Commonwealth  or  the  United  States  or  of  any 
other  State  or  government.   ..." 

The  pertinent  words  are  "...  held  or  possessed  by  any 
person  or  persons,  co-partnership  or  unincorporated  associa- 
tion or  company  ..."  (a)  "  resident**  (b)  "  located**  (c) 
"  or  liable  to  taxation  within  this  Commonwealth**  The  terms 
of  our  second  question  exclude  (a)  and  (b),  and  the  ruling^s 
heretofore  cited  place  (c)  on  the  basis  of  the  other  two  descrip- 
tions, i,  e.,  liable  at  the  time  of  the  passage  of  the  Act  No 
new  definitive  liability  is  set  out  in  this  section.  If  it  be  neces- 
sary to  express  the  meaning  of  (c),  it  may  be  interpreted  to 
refer  to  taxables  ejusdem  generis  with  those  **  resident "  or 
"located;"  or,  since  subsequent  sections  apply  to  corpora- 
tions organized  under  the  laws  of  other  States  or  territories, 
but  doing  business  or  having  capital  or  property  employed  or 
used  in  this  Commonwealth  (see  Section  5),  it  may  embrace 
that  class  of  taxables.  An  expression  of  such  indefinite 
breadth  as  "  liable  to  taxation  within  this  Commonwealth," 
should  not  be  construed  to  create  a  novel  liability.  The  care 
with  which  property  held  in  trust  by  residents  for  non-resi- 
dents is  specified  to  be  taxable,  supports  the  proposition  that 
there  was  no  intention  to  tax  securities  whose  owners  (trus- 
tees or  cestuis  que  trustent)  are  domiciled  outside  of  Pennsyl- 
vania, who  have  within  her  borders  neither  "  local  habitation 
nor  name." 

Two  authorities,  though  they  may  be  distinguished  from 
the  facts  of  our  present  discussion,  afford  help  in  examining 
the  Act  of  1 89 1.  Levns  v.  County  of  Chester,  60  Pa.  325,  was 
under  the  Act  of  1846,  under  which  property  held  by  a  resi- 
dent trustee  for  non-resident  cestuis  que  trustent  was  liable  to 
State  tax.  A  testator  domiciled  in  New  York  appointed  his 
wife  executrix  and  trustee  of  property  which  was  situated  in 
New  York.  She  filed  her  account  as  executrix  in  the  office  of 
the  Surrogate,  which  was  allowed  and  confirmed  and  the  order 


Digitized  by 


Google 


DECEDENTS  UABLE  TO  TAXATION  IN  PENNSYLVANIA?      2I9 

made  that  she  keep  the  balance  invested  and  retain  the  same  t» 
trust,  etc.  The  trustee  was  domiciled  in  Pennsylvania  and  her 
children,  the  cestuis  que  tmstent,  lived  with  her,  and  for  seven 
years  in  the  borough  of  West  Chester,  in  this  State.  The  assets 
in  her  hands  consisted  of  United  States  bonds,  Pennsylvania 
State  stock,  Philadelphia  bonds,  and  bonds  and  mortgages, 
viz.,  ^17,500  in  mortgages  in  Delaware  and  Maryland,  and 
^,800  in  mortgages  in  Pennsylvania.  She  was  held  liable  for 
tax  in  Pennsylvania  only  on  the  amount  invested  in  mortgages 
in  this  State.  The  ground  for  this  limited  liability  was  that 
she  held  these  particular  investments  "  by  a  personal  contract 
protected  solely  by  our  law."  *  As  to  the  bonds  and  stock, 
she  was  a  trustee  "  under  the  law  of  New  York  and  amenable 
only  to  the  authority  of  that  State,  The  Act  of  1 846  does 
not  extend  to  such  a  case,  but  must  be  confined  to  the  prop- 
erty she  has  here,  and  has  subjected  to  our  law  by  investing  it 
here :"  Agnew,  J. 

The  other  case  is  Guthrie  v.  Railway,  158  Pa.  433  (decided 
in  1893,  under  the  Act  of  June  8,  1891).  The  facts  are  fully 
stated  by  McClung,  J.,  in  the  lower  court  (p.  437),  but  the 
syllabus  sufficiently  presents  them.  A  resident  of  the  District 
of  Columbia  appointed  by  will  as  trustee  of  his  estate  a  citizen 
and  resident  of  Pennsylvania,  who  kept  the  securities  of  the 
estate  in  the  city  of  Washington.  The  main  beneficiary  of 
the  trust  was  the  widow,  a  resident  of  Washington,  to  whom 
Mras  given  an  annuity.  All  the  other  beneficiaries  were  resi- 
dents of  Pennsylvania  or  were  presumed  to  live  in  this  State. 
Among  the  assets  of  the  estate  were  bonds,  the  interest  on 
which  was  payable  at  the  office  of  a  Pennsylvania  corporation. 

>  But  see  opinion  of  Mr.  Justice  Field  in  Foreign  Held  Bonds  Case,  15 
Wallace.  On  p.  323,  .  .  "  A  mortgage  being  there  a  mere  chose  in  action ,  it 
only  confers  upon  the  holder,  or  the  party  for  whose  benefit  the  mortgage 
is  given,  a  right  to  proceed  against  the  property  mortgaged,  npon  a  given 
contingency,  to  enforce,  by  its  sale,  the  payment  of  his  demand.  This 
right  has  no  locality  independent  of  the  party  in  whom  it  resides .  It  may 
undoubtedly  be  taxed  by  the  State  when  held  by  a  resident  therein,  but 
when  held  by  a  non-resident  it  is  as  much  beyond  the  jurisdiction  of  the 
State  as  the  person  of  the  owner. ' ' — Note  preceding  pages  32 1-322.  Here 
again,  one  may  turn  to  another  decision,  New  Orleans  v.  Stemple,  20 
S.  C.  Rep.  iia 
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These  were  held  liable  to  taxation  in  this  State.  The  judge, 
whose  opinion  was  affirmed  by  the  Supreme  Court  in  a  '^ per 
Curiafn**  said :  "  In  the  present  case  we  have  a  trust  created 
by  the  act  of  the  testator,  a  citizen  of  Pennsylvania  appointed 
trustee  by  him,  and  all  that  the  court  of  the  District  of  Col- 
umbia did  was  to  distribute  the  property  to  the  party  whom 
the  testator  appointed  to  receive  it.  Thus  this  testator  must 
be  regarded  as  having  voluntarily  given  it  a  situs  for  the  pur- 
pose of  taxation  within  the  State  of  Pennsylvania.  It  is  a  trust 
recognized  by  our  laws,  entitled  to  and  receiving  ^tir  protection." 

The  necessity  for  a  clearly  expressed  intent  to  tax  may  be 
illustrated  by  the  case  of  mortgages  held  by  corporations, 
which  were  taxable  under  the  Act  of  1844,  P.  L.  486,  and 
the  Act  of  1846,  P.  L.  486;  but  it  was  decided  in  1887,  in 
Loughlin's  Appeal,  19  Weekly  Notes  of  Cases  517.  that  it 
was  exceedingly  doubtful  whether  these  acts  were  in  force,  or 
repealed  by  the  Act  of  June  7,  1879,  P-  L.  112,  June  10, 1881, 
P.  L.  99,  and  June  30,  1885,  P.  L.  193,  as  these  last  named 
acts  did  not,  nor  did  any  of  them,  impose  taxes  for  State  pur- 
poses upon  mortgages  owned  by  corporations.  This  immensely 
valuable  class  of  securities  so  held  escaped  taxation.  It  will 
be  observed  that  the  Act  of  1891  fully  covers  such  property. 
The  per  Curiam  opinion  in  Loughlin's  Appeal  contains  a  sen- 
tence so  apposite  and  sound  that  it  should  be  quoted  (p.  5 19) : 
"We  do  not  think  it  is  the  proper  function  of  the  judiciary 
department  of  the  government  to  impose  taxation,  which  is  a 
species  of  confiscation  by  a  strained  construction  of  doubtful 
legislation.   ..." 

The  conclusion  is  that  personal  property,  other  than  what 
is  known  as  "  tangible,"  which  belonged  in  his  lifetime,  to  one 
not  a  resident  of  Pennsylvania,  possessed  by  him  at  the  time 
of  his  death,  is  not  subject  to  the  Collateral  Inheritance  Tax 
of  the  Commonwealth,  even  though  the  certificates  or  other 
evidences  of  the  choses  in  action  owned  by  the  decedent's 
estate  are  deposited  within  the  State.  Further,  if  such  securi- 
ties (or  deposits  of  money)  are  retained  or  placed  here  by  ;a 
non-resident  executor  or  trustee,  there  is  not  a  liability  to 
taxation  for  State  purposes  in  Pennsylvania. 

John  W.  Patton. 
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At  the  dedication  of  Price  Hall  in  the  new  Law  School 
Building  of  the  University  of  Pennsylvania  on  the  twenty- 
second  of  February  last,  Hampton  L.  Carson,  of  the  Faculty 
of  the  Law  Department,  delivered  the  following  address : 

Mr.  Provost,  Ladies  and  Gentlemen — ^This  hall  is  dedi- 
cated to  the  memory  of  Eli  Kirk  Price,  a  Trustee  of  the 
University  of  Pennsylvania  from  1869  to  1884,  and  of  his  son, 
John  Sergeant  Price,  president  of  the  Central  Committee  of 
the  Alumni  of  the  University  from  1882  to  1897,  and  Presi- 
dent of  the  Society  of  the  Alumni  of  the  Law  Department 
from  1890  to  1897. 

As  I  look  forth  from  this  rostrum,  the  forms  and  faces  of 
those  estimable  men  appear  to  my  mental  vision  as  distinctly 
as  though  they  were  present  in  the  flesh.  Behold  I  One  of 
them,  a  tall,  spare,  venerable  man,  of  more  than  eighty  years 
of  age,  with  clear,  penetrating  eyes  beneath  shaggy  eyebrows, 
and  with  a  high  forehead  crowned  with  locks  which  swept  his 
shoulders  and  as  white  as  the  driven  snow ;  the  other,  a  sturdy, 
thick-set  man  of  but  little  more  than  middle  age,  with  a  win- 
ning smile,  a  rich,  deep  voice,  and  a  heartiness  of  manner  which 
warmed  you  to  the  core.  They  were  my  friends ;  they  were 
the  friends  of  my  father,  and  the  duty  which  I  discharge  this 
afternoon  is  a  labor  of  love.  They  were  men  of  note  in  their 
day  and  generation ;  men  of  ability,  of  influence,  of  usefulness, 
of  character,  of  integrity  and  renown.  While  alive,  they  were 
respected  by  all  who  knew  them,  and  the  memory  of  their 
sterling  worth  is  cherished  by  many  friends.  They  were  sim- 
ple, unobtrusive,  modest  men;  they  led  clean,  wholesome 
and  honorable  lives.  They  toiled  incessantly  for  the  public 
good,  but  sought  none  of  the  rewards  of  office.  They  were 
lawyers  of  unusual  attainments,  who  lived  up  to  the  best 
traditions  of  the  profession,  who  never  soiled  their  palms, 
or  dimmed  the  record  of  an  honorable  calling  by  a  single 
act  which  would  bring  scarlet  to  the  cheek  of  the  most 
sensitive.    To  profound  professional  knowledge  they  added 
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an  extensive  acquaintance  with  philosophy  and  science.  The 
elder  man  was  remarkable  for  the  breadth  and  depth  of  his 
insight  into  all  matters  affecting  our  civic  welfare ;  while  the 
younger  one  devoted  himself  unselfishly  to  the  promotion 
of  numerous  public  charities.  Their  descendants  are  worthy 
of  their  ancestry,  and  it  is  to  their  munificence  that  we  owe 
this  beautiful  hall,  which  is  henceforth  to  be  the  permanent 
home  of  the  Pennsylvania  Debating  Union. 

Mr.  Eli  K.  Price  was  born,  two  years  before  the  death  of 
General  Washington,  in  the  neighborhood  of  the  battle-ground 
of  Brandywine,  and  his  boyish  eyes  frequently  looked  upon 
scenes  which  have  become  classic  in  our  Revolutionary  annals. 
He  was  a  sturdy  youth,  of  Welsh,  Irish  and  German  descent 
his  German  ancestors  coming  from  the  Palatinate  of  the  Rhine. 
At  twelve  years  of  age  he  was  so  hardened  by  the  labors  of 
the  farm  that  he  was  able  to  reap  with  a  sickle  his  day's  work 
of  twelve  sheaves,  but  he  became  impatient  of  the  narrow 
horizon  which  hemmed  him  in,  and,  to  use  his  own  language,  he 
escaped  from  the  farm  to  enter  the  counting-room.  He  was 
employed  by  the  well-known  commercial  house  of  Thomas 
P.  Cope,  then  engaged  in  foreign  trade,  whose  packets  were 
the  largest  ships  at  that  time  afloat,  and  one  of  them  I  believe 
exists  to-day,  engaged  in  the  petroleum  trade.  From  thirteen 
to  at  least  nineteen  years  of  age  he  devoted  himself  to  the 
study  of  commercial  interests,  and  occasionally  would  look 
into  books  on  commercial  law  and  the  law  of  shipping.  His 
attention,  however,  became  diverted  little  by  little  from  purely 
mercantile  pursuits,  until  he  found  himself  attracted  to  the 
office  of  a  great  lawyer,  to  whose  memory  he  felt  that  he 
could  pay  no  more  honest  tribute  of  heartfelt  respect  than  to 
name  after  his  preceptor  his  own  son,  John  Sergeant  Mr. 
Sergeant  was  at  that  time  associated,  so  far  as  public  estima- 
tion was  concerned,  on  fair  and  equal  terms  with  Horace 
Binney.  In  fact,  any  one  whose  mind  travels  back  to  the  great 
names  in  that  generation  which  reflect  lustre  upon  the  Phila- 
delphia bar  would  naturally  say  "  Sergeant  and  Binney." 
When  Mr.  Sergeant  went  to  Congress,  Mr.  Price  was  a  rising 
lawyer,  who,  having  had  the  advantages  of  personal  instruction 
in  Mr.  Sergeant's  office,  familiarity  with  his  methods,  acquaint- 
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ance  with  his  clients,  and  ample  knowledge  of  the  details  of  cur- 
rent litigation,  took  the  whole  burden  on  his  young  shoulders 
of  conducting  successfully,  until  his  distinguished  leader's 
return,  a  vast  and  varied  practice.  These  matters  occur  to 
me  with  much  of  personal  interest,  for  it  was  my  good  for- 
tune to  read  law  in  the  very  office,  so  fer  as  the  building  was 
concerned,  of  the  great  John  Sergeant.  The  book-cases 
were  still  there  which  had  held  volumes  once  conned  by  Mr. 
Price,  the  portraits  which  hung  on  the  wall  recalled  the 
memories  of  great  men  and  pure  citizens,  and  I  often  thought 
of  the  influences  under  which  Mr.  Price  laid  the  foundation  of 
his  professional  usefulness  and  renown.  But  it  was  not  alto- 
gether in  the  field  of  commercial  law,  which  was  Mr.  Ser- 
geant's leading  line  of  business,  that  Mr.  Price  was  destined  to 
succeed.  His  attention  was  soon  directed  to  the  more  diffi- 
cult branch  of  real  estate,  and  it  is  no  discredit  to  any  of  his 
predecessors  or  successors  to  say  that  he  became  in  the  full- 
ness of  time  the  ablest  real  estate  lawyer  that  the  bar  of 
Philadelphia  ever  produced.  In  fact,  Mr.  Price's  signature  to 
a  brief  of  title  was  far  more  highly  thought  of  than  the  poli- 
cies issued  by  the  great  real  estate  title  insurance  compa- 
nies. Mr.  Price's  single  brain  carried,  stored  within  its  cells, 
all  the  extraordinary,  accumulated,  and  detailed  learning  which 
is  now  a  part  of  the  corporate  plant  of  every  title  company  in 
the  city.  If  ever  there  was  a  man  who  knew  accurately  the 
history  of  titles  from  the  time  of  Penn  to  the  present  day, 
who  could  run  out  all  the  ramifications,  whether  by  deed,  by 
descent,  or  by  special  devise,  together  with  all  the  nice  dis- 
tinctions arising  from  subtle  interpretations  of  the  courts,  it 
was  Mr.  Price,  whose  advice,  sought  upon  all  occasions,  and 
whose  judgment,  relied  upon  by  all  clients,  was  frequently  ap- 
pealed to  in  settlement  of  matters  as  arbitrator,  where  his  indi- 
vidual sagacity  was  preferred  by  business  men  to  the  chances 
of  litigation  in  the  courts.  No  wonder,  then,  that  by  the  time 
he  had  reached  the  age  of  fifty-three  years  he  stood,  without 
rising  on  his  toe  tips,  with  head  and  shoulders  in  line  with  the 
tallest  men  in  the  foremost  ranks  of  the  profession.  A 
demand  was  then  made  upon  him  for  a  public  service  which 
this  generation  and  generations    yet  unborn  will  learn  to 
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value  as  one  of  the  most  remarkable  obligations  on  the  part  of 
posterity  to  a  purely  professional  man  that  it  has  been  the  duty 
of  professional  annalists  to  record. 

Reluctantly — he  says  it  himself— he  yielded  to  a  call  by  hb 
fellow-citizens  to  allow  his  name  to  be  used  as  a  candidate  for 
the  State  Senate  in  the  year  1851.  The  condition  of  affairs 
prevailing  in  the  city  of  Philadelphia  at  that  time  was  pecu- 
liar. It  is  not  now  recalled  except  by  the  memory  of  a  vener- 
able man,  now  nearly  one  hundred  years  of  age,  who  still 
lingers  on  the  scene,  who  was  cherished  as  a  colaborer  in  the 
Senate,  a  partner  in  many  struggles  entered  into  for  the  public 
good — I  mean  the  venerable  Frederick  Fraley,la  man,  who, 
with  Mr.  Price,  headed  the  poll  on  an  independent  ticket,  for 
the  purpose  of  emancipating  the  city  of  Philadelphia  from  the 
chains  which  bound  her.  It  is  a  curious  chapter  in  our  muni- 
cipal history.  Philadelphia  proper  was  then  but  two  miles 
square,  consisting  of  twelve  hundred  and  eighty  acres  of 
ground,  extended  from  South  to  Vine  streets,  and  from  the 
river  Delaware  to  the  Schuylkill.  Outside  of  this  there  were 
nine  distinct  districts,  such  as  Spring  Garden,  Kensington, 
the  Northern  Liberties,  Southwark  and  Roxborough.  There 
were  also  thirteen  distinct  boroughs  and  four  townships,  and 
each  of  them  was  under  a  separate  form  of  government  The 
county  was  split  into  numerous  fragments,  each  boasting  of 
its  sovereignty.  There  were  frequent  riots  and  bloodshed  in 
the  streets,  citizens  were  massacred  because  of  hatred  of  men 
of  color  or  religious  antipathies,  while  conflagrations  were 
kindled  by  contending  factions  of  firemen  for  the  entertain- 
ment of  visiting  strangers.  Philadelphia  holidays  were  graced 
by  free  fights  in  the  streets,  by  the  burning  of  churches,  or  the 
riots  of  1844;  the  scenes  were  reenacted  of  the  Via  Appia  in 
the  old  days  of  Rome,  when  the  faction  of  Milo  contended 
with  that  of  Claudius,  and  when  criminals  who  had  violated 
the  laws  and  ordinances  of  the  city  of  Philadelphia  found  im- 
munity in  escaping  over  an  imaginary  line  on  the  north  side 
of  Vine  street  The  mighty  energies  of  the  municipality  were 
paralyzed ;  her  enterprises  were  dwarfed,  and  became  pinched 
for  want  of  sustenance  and  air.  Philadelphia,  which  had  been 
the  leading  city  of  the  continent,  the   federal  capital  in  the 
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days  of  the  Revolution,  the  metropolis  of  the  Washington 
and  Adams  administrations,  pined  and  shrank  until  it  became 
the  fourth  city  in  the  Union.  Clear-sighted  men  foresaw  that 
a  public  service  could  be  rendered  to  this  great  county  similar 
in  character  to  that  performed  by  the  Federal  Convention, 
when  out  of  thirteen  separate  sovereignties  there  was  organized 
and  evolved  a  national  government  for  the  boundless  territory 
of  the  Republic.  Mr.  Price  was  a  man  tall  enough  **  to  see  the 
tops  of  distant  thoughts  which  men  of  common  stature  never 
saw,"  and  looking  far  into  the  future  he  saw  the  skies  bright- 
ening with  the  glow  of  promise.  At  the  sacrifice  of  his  own 
individual  convenience,  at  the  loss  of  great  professional  emolu- 
ment, at  the  earnest  solicitation  of  a  nonpartisan  representa- 
tion of  the  citizens,  he  consented  to  an  election  to  the  State 
Senate.  No  words  of  mine  can  add  force  to  those  which  Horace 
Binney  used  in  a  letter  written  to  his  own  son,  when  he  heard 
that  Mr.  Price's  candidacy  was  spoken  of,  or  can  exceed  them 
in  fitness  of  eulogy. 

"  I  should  think  your  battle  would  be  half  won  if  you  could 
place  Eli  K.  Price's  name,  with  his  consent,  at  the  head  of 
your  list  His  name  is  a  pledge  already  given,  and  not  likely 
to  be  forfeited,  for  qualities  specially  necessary  at  such  a  time 
and  on  such  an  occasion :  experience  in  civil  affairs,  general 
knowledge,  talents,  integrity,  moral  courage,  constancy,  and 
conscientiousness.  He  has,  moreover,  great  practicalness  and 
£icility  that  enable  him  to  impress  other  minds  with  his  own 
convictions." 

Needless  to  say  the  ticket  was  successful,  and  the  Consoli- 
dation Act  of  1854,  the  second  great  charter  of  our  city,  the 
precursor  of  the  Bullitt  Bill,  was  passed  largely  through  his 
efforts ;  and  what  was  the  effect?  The  great  territories  which 
stretched  out  on  every  side,  consisting  of  vacant  fields  and 
dilapidated  buildings,  suddenly,  as  though  from  a  stroke  of 
the  enchanter's  wand,  sprang  up  into  a  great,  thriving,  beauti- 
ful and  evergrowing  metropolis.  The  city  of  Philadelphia 
became  the  jeweled  bride  of  the  Commonwealth.  Many  years 
afterwards,  looking  beyond  the  scene  of  his  achievements, 
and  peering,  as  old  men  gifted  with  a  touch  of  prophecy 
sometimes  do,  far  into  the  future,  Mr.  Price  predicted^  as  I 
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believe  no  other  man  has  yet  done,  that  the  day  is  not  distant 
when  Montgomery  and  Chester  and  Delaware  counties  will 
knock  at  the  doors  of  Philadelphia,  and  pray  that  all  the 
prosperous  boroughs  and  thriving  townships  which  lie 
between  here  and  Downingtown,  and  from  Chester  to  Bristol, 
should  be  embraced  under  one  charter  of  municipal  govern- 
ment, which  will  cause  the  life-blood  of  a  g^eat  community  to 
pulsate  through  widely  articulated  veins. 

A  great  statesman  was  this  quiet  Quaker  lawyer.  A  great 
public  benefactor,  most  modest  man  that  he  was.  Then, 
taking  his  pen,  and  giving  to  the  public,  without  fee  or  hope 
of  reward,  not  even  covetous  of  the  benedictions  which  now 
rise  to  the  lips  of  generations  which  call  him  "  blessed,"  he 
sat  down  and  penned  that  great  statute  for  the  unfettering  of 
our  titles,  known  as  the  Price  Act,  which  has  stricken  off  the 
fetters  which  shackled  our  real  estate,  and  which,  in  the  lan- 
guage of  one  of  our  great  jurists,  has  introduced  more  in  the 
way  of  practical  reform  into  the  law  than  anything  that  has 
occurred  since  the  days  of  the  great  case  of  Taltarum. 

It  was  my  privilege  to  be  present  at  a  dinner  given  by  the 
bar  of  Philadelphia  when  Chief  Justice  Sharswood  retired 
from  the  bench,  and  laid  aside  the  ermine  which  he  had  worn 
so  spotlessly  and  without  reproach  for  many  years.  Seated 
on  his  right, — I  can  see  him  now, — ^with  eager,  earnest, 
benignant  face,  was  Mr.  Price,  who  gazed  at  the  magistrate 
who  had  put  into  the  lasting  form  of  judicial  expression  the 
principles  which  he  himself  had  formulated  in  the  office  or 
had  stated  at  the  bar,  and  the  Chief  Justice,  turning  to  the 
venerable  leader,  said,  "  Mr.  Price  was  not  what  in  England 
would  have  been  called  a  conveyancer,  but  he  is  fit  to  rank 
with  the  great  names  of  Booth,  of  Feame,  of  Preston  and  of 
Hargrave."  On  the  opposite  side  of  the  table  sat  the  most 
renowned  of  English  barristers,  then  visiting  this  country,  Mr. 
Sergeant  Ballentyne,  a  man  who  went  all  the  way  to  India  to 
defend  the  Gukwar  of  Baroda,  who  rose  and  said  that  in  the 
whole  course  of  his  professional  career — ^and  he  had  been 
present  at  many  meetings  of  the  bar  at  Lincoln's  Inn,  in  the 
Middle  Temple,  and  at  Gray's  Inn — ^he  could  not  recall  any- 
thing more  touching  than  the  manner  in  which  the  veteran 
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leader  £iced  the  great  Chief  Justice,  and  the  Chief  Jusdce 
paid  tribute  to  the  integrity  and  character  of  the  leader. 

I  remember  also  entering  a  crowded  hall,  now  some  thirty 
years  ago,  where  there  was  a  tumultuous  assemblage.  It  was 
in  the  old  wigwam  in  the  northern  part  of  the  city.  A  speech 
was  to  be  delivered  by  the  renowned  orator  of  the  black  race, 
Frederick  Douglass,  and  there  was  great  anxiety  on  the  part 
of  all  present  to  hear  him.  Mr.  Price  arose  to  address  the 
meeting,  and  among  the  younger  generation  there  were  but 
few  who  knew  who  he  was,  and  some  disturbance  occurred 
because  of  the  eagerness  to  hear  Douglass.  The  noise  rose 
almost  to  the  point  of  tumult ;  Mr.  Price,  with  the  trembling 
voice  of  great  age,  was  unable  to  control  it,  when  the  chair- 
man of  the  meeting  rose,  and  in  tones  which  penetrated  to  the 
utmost  recesses  of  the  hall,  said :  "  Gentlemen,  there  are  many 
of  you  who  were  not  alive  when  the  gentleman  who  is  now 
addressing  you  was  a  faithful  and  an  honored  public  servant. 
I  simply  mention  his  name  in  this  presence.  The  man  who  is 
now  speaking  is  Eli  K.  Price."  Instantly  the  feeling  of 
respect  was  such  that  there  was  a  hush  through  the  hall,  and 
for  fifteen  minutes  the  most  rapt  attention  was  paid  to  the 
words  of  one  fast  verging  on  eternity:  words  of  political  wis- 
dom, words  of  cheer,  words  which  thrilled  the  hearts  of  that 
vast  audience,  because  all  recognized  that  largely  owing  to 
Mr.  Price's  courageous  and  persistent  advocacy  of  the  cause 
of  freedom  it  had  become  possible  for  a  black  man  to  speak 
without  insult  or  rebuke  before  an  audience  in  Philadelphia. 

Mr.  Price  did  not  devote  his  attention  entirely  to  profes- 
sional pursuits.  As  he  threw  on  the  shoulders  of  his  affec- 
tionate son  the  burden  of  the  cares  of  a  great  office  business, 
he  turned  his  tycs  to  those  shining  heights  of  science  and 
philosophy  on  which  thinkers  love  to  dwell,  particularly  as 
they  are  near  the  closing  scenes  of  life.  Before  the  American 
Philosophical  Society,  before  the  American  Numismatic 
Society  he  read  papers  and  discussed  the  current  science  of 
the  day.  I  recall  the  titles  of  his  papers,  "The  Glacial 
Epoch,"  "  Some  Phases  of  Modern  Philosophy ;"  and  with  a 
lawyer's  well-trained  faculties  which  enabled  him  in  discus- 
sion to  balance  evidence  and  apply  rules,  he  accomplished 
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a  task  which  surprised  many  persons  by  demonstrating  that 
a  lawyer  was  interested  in  much  beyond  the  limits  of  bis  own 
profession. 

His  love  of  plants  and  trees  found  full  expression  in  his 
work  in  Fairmount  Park,  where  as  a  commissioner  he  labored 
hard  upon  the  establishment  of  the  Michaux  Grove.  He  him- 
self described  the  significance  of  a  mound  which  he  himself 
erected,  standing  over  here  within  a  stone's  throw  of  the 
campus,  a  rockery  in  the  shape  of  a  clover  leaf,  giving  us  an 
interesting  geological  description,  thus  indicating  the  extra- 
ordinary character  of  his  attainments  and  the  range  and  ver^ 
satility  of  his  mind.  In  1884,  in  his  eighty  eighth  year,  he 
passed  away. 

The  burden  of  a  great  business  fell  on  the  shoulders  of  his 
son,  John  Sergeant  Price,  a  man  who  easily  sustained  the  dis- 
tinction of  a  great  name. 

Mr.  John  Sergeant  Price  was  not  as  frequently  in  the  courts 
as  some  of  the  other  advocates  if  we  confine  our  attention 
simply  to  the  Courts  of  Common  Pleas,  but  in  the  Orphans' 
Court,  the  Court  of  Probate,  I  think  it  safe  to  say  that,  during 
the  years  in  which  he  appeared  there,  but  few  practitioners 
more  frequently  or  substantially  assisted  the  judges  in  the 
<lischarge  of  their  arduous  and  intricate  duties.  ^But  few 
counselors  ever  gave  to  a  court  the  fruits  of  learning  in  such 
.abundance.  No  man  ever  discharged  his  debt  to  his  profes- 
-sion  with  more  unselfish  and  untiring  persistence.  But  few 
men  ever  poured  forth  upon  the  records  such  a  profuse  dis- 
play of  varied  ability  to  deal  with  complicated  accounts,  with 
intricate  settlements,  and  forms  of  entail.  He  carried  in  his 
heart  and  in  his  head  the  precepts  and  the  learning  of  his 
father. 

As  a  man  and  as  a  citizen,  he.  illustrated  many  types  of 
excellence.  He  was  robust  in  his  friendships,  earnest  in  his 
advocacy  of  plans  for  public  improvements,  and  stern  in 
his  denunciations  of  wrong.  He  wrote  his  name  on  the 
records  of  no  less  than  eighteen  public  charities,  and  during 
twenty  years  served  as  a  member  of  numerous  committees, 
and  presided  over  the  meetings  of  the  Central  Committee  of 
the  Alumni  and  the  Alumni  of  the  Law  Department.    He  was 


Digitized  by 


Google 


HAMPTON  L.  Carson's  address.  229 

never  known  to  absent  himself  from  a  single  meeting  or  to 
send  a  single  line  of  excuse  for  nonperformance  of  duty ;  he 
was  a  man  the  fullness  of  whose  affectionate  nature  folded 
about  him  the  warmest  sympathy  and  loyzlty  of  his  friends. 

Such  were  they,  father  and  son,  whom  we  honor  to-day. 
The  characters  of  some  men  are  made  of  granite ;  those  of 
others  seem  to  be  but  sand  and  clay.  In  the  action  and  inter- 
action of  the  wild  waves  of  life,  which  sweep  in  stormy  surges 
through  the  lives  of  most  professional  men,  all  the  perishable 
parts  are  washed  away,  and  there  appear  the  rock-ribbed  hills, 
which  stand  for  firnmess,  for  integrity,  for  nobility  of  aims,  on 
whose  sides  can  be  seen  inscribed,  in  characters  to  be  read  by 
all,  the  lessons  of  their  lives ;  and  as  they  recede  in  that  haze 
of  years  which  pass  one  by  one  like  cloud-rifts  before  us, 
finally  the  illumined  summits  appear  on  which  the  eyes  love 
to  linger,  because  they  point  to  an  atmosphere  of  holiness. 

Gentlemen  of  the  Pennsylvania  Debating  Union,  it  is  in 
memory  of  good  men  that  this  hall  is  founded.  Of  what  use  is 
it  to  talk  of  the  examples  of  noble  lives,  or  of  the  deeds  of 
those  who  have  "  crossed  the  bar,"  unless  we  have  ourselves 
a  fixed  determination  to  make  pur  conduct  a  fair  pattern  of 
theirs,  and,  in  the  language  of  Goethe, ''  So  act  that  the  rules 
of  our  lives  shall  become  the  principles  of  eternal  law."  Here 
on  this  floor  you  will  contend  in  debate.  You  will  discuss 
many  strange  and  arduous  questions.  The  problems  of  the 
world  are  not  yet  solved,  and  new  situations  are  presented 
every  day.  As  I  listened  this  morning  to  that  admirable  ad- 
dress in  the  Academy  of  Music  fi'om  the  lips  of  an  Oriental, 
discussing,  in  our  own  tongue  and  without  an  accent  to  betray 
a  foreign  origin,  not  only  the  great  problems  of  the  present, 
but  forecasting  the  probable  issues  of  the  future,  I  felt  that  no 
academic  occasion  of  the  last  hundred  years  was  more  signifi- 
cant of  results.  An  Oriental  talking  in  the  Occident !  How 
long  will  it  be  before  a  man  from  this  great,  growing,  strug- 
gling western  Republic  will  talk  in  the  Orient  in  the  tongue 
of  Wu  Ting  Fang  ?  What  message  have  we  for  the  children 
of  the  sun  ?  How  many  subjects  of  debate  are  suggested  by 
that  single  thought,  which  must  be  worked  out  and  discussed 
here !     Remember,  gentlemen,  it  is  not  dexterity  in  debate. 
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fior  satisfitction  in  fleshing  your  sword  in  the  argument  of 
your  adversary,  nor  simply  skill  in  dialectics  that  you  are  alone 
to  acquire.  You  must  search  for  truth,  absolute  truth.  If 
we  learn  aright  the  lessons  so  impressively  taught  us,  not  only 
by  the  addresses  and  the  ceremonies  of  the  last  few  days,  but 
by  the  lives  of  the  men  whose  memories  we  to-day  clasp  to 
our  hearts,  we  must  feel  that  there  can  be  no  nobler  self-sanc- 
tification  than  to  the  cause  of  our  God,  our  country,  and 
truth. 


Digitized  by 


Google 


PROGRESS  OF  THE  LAW. 


As  Marked  by  Decisions  Selected  from  the  Advahck 

Reports. 


ATTORNBY  AND  CLIENT. 

Eakin  v.  People's  Hotel  Co.,  54  S.  W.  87,  is  one  of  the  many 

eases  showing  that  the  reasonableness  of  an  attorney's  fee 

AttoTMy's     depends  as  much  upon  the  importance  of  the  con- 

pm.         troversy  as  upon  the  amount  and  character  of  the 

^■■•••^  services  rendered.  In  that  case  the  attorney  was 
one  of  four  who  conducted  a  case  through  the  Circuit  Court 
and  Circuit  Court  of  Appeals,  resulting  in  a  verdict  of  ^16,000 
for  his  client.  The  attorney  did  not  actually  argue  the  case, 
but  he  watched  it  all  through  and  gave  advice  concerning  its 
management  Under  these  circumstances  the  Court  of  Chan- 
cery Appeals  of  Tennessee  decided  that  his  claim  for  a  fe6  of 
|8oo  was  not  excessive. 

An  attorney  cannot  set  off  an  unliquidated  claim  against  his 
client  for  services  performed  in  an  action  against 
him  by  the  client  for  money  collected  for  the 
client :  McCracken  v.  Homed,  44  Atl.  (N.  J.)  959. 


tANKRUPTCY. 

Is  a  debt  owing  by  a  commission  merchant  to  his  principal 
for  goods  consigned  to  be  sold  on  commission,  a  debt  created 
nganiMj  by  ''fraud,  misappropriation  or  defalcation,  or 
.  CapiKi^  while  acting  in  a  fiduciary  capacity,"  within  %  \^ 
of  the  Bankruptcy  Act?  Under  the  acts  of  1841  and  1867 
several  state  and  lower  federal  courts  decided  that  commission 
merchants  were  fiduciaries,  but  in  tn  Re  Bosch,  97  Fed.  761, 
which  was  the  first  case  on  that  point  under  the  new  act,  the 
District  Court  (S.  D.  N.  Y.)  follows  several  late  decisions  of 
the  Supreme  Court  of  the  United  States  in  holding  that  they 
do  not  come  within  the  section. 

Where,  under  a  state  law,  a  lien  is  given  upon  a  fund  in 

fMiiifii-g     the  hands  of  any  assignee  for  the  payment  of 

LiM        debts,  such  a  lien  takes  precedence  in  the  distribu- 

Son  in  bankruptcy  without  any  necessity  on  the  part  of  the 

holder  of  the  lien  to  assert  it  previously  in  the  state  court :  In 

Re  Byrne,  97  Fed.  762. 
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BANKRUPTCY  (Continued). 

The  practice  of  sending  attorneys  and  their  clerks  to  vote 
at  creditors'  meetings  receives  a  rebuke  from  Judge  Brown 

Attorneys  ^^  ^^  ^^  Blankfein,  97  Fed.  191,  where  he  holds 
^*'^**^  that  even  an  attorney  at-law  is  not  authorized  to 
vote  on  behalf  of  the  creditor,  but  the  latter  must  send  his 
duly  constituted  attorney-in-fact 

Where  the  creditors  show  their  inability  to  elect  a  trustee 
by  wasting  the  time  of  two  meetings  without  coming  to  any 
result,  the  referee  may  appoint  a  trustee,  and  if 
"*  no  objection    appears    against    the    person  ap- 

pointed such  appointment  will  be  sustained  by  the  court: 
In  Re  Kuffler,  97  Fed.  187. 


BANKS  AND  BANKING. 

Aldrich  v.  Campbell,  97  Fed.  (Circ.  Ct  of  App.,  9th  Circ.) 
663,  is  important  as  throwing  some  additional  light  on  the 
vexed  question  of  the  conclusiveness  of  an  assess- 
ment by  the  comptroller  of  the  currency  upon  the 
stockholders  of  an  insolvent  national  bank.  In 
8toGidioid«r«  this  case  the  receiver  of  the  bank,  acting  under 
by  the  instructions  of  the  comptroller,  and  by  virtue 
of  assessments  made  by  him,  had  brought  two 
actions  at  law  against  the  stockholder,  the  total  of  the  two 
assessments  being  less  than  the  par  value  of  the  stock.  The 
stockholder  wished  to  set  up  the  fact  that  the  sum  of  the  two 
assessments  exceeded  the  total  indebtedness  of  the  bank,  but 
knowing  that  it  would  be  useless  to  plead  that  defence  to  the 
action  by  the  receiver,  he  attempted  to  make  use  of  a  dictum 
by  the  Supreme  Court  of  the  United  States  in  K  S.  v.  Knox^ 
102  U.  S.  422,  which  was  as  follows :  "  Although  assessments 
made  by  the  comptroller  under  the  circumstances  of  the  first 
assessment,  in  this  case,  and  all  other  assessments,  successive 
Or  otherwise,  not  exceeding  the  par  value  of  all  the  stock  of 
the  bank,  are  conclusive  upon  the  stockholders,  yet  if  he  were 
to  attempt  to  enforce  one  made,  clearly  and  palpably,  contrary 
to  the  views  we  have  expressed,  it  cannot  be  doubted  that  a 
court  of  equity,  if  its  aid  were  invoked,  would  promptly 
restrain  him  by  injunction." 

Acting  upon  this  suggestion,  the  stockholder  in  Aldrich  v. 
Ca^pbeU  filed  a  bill  in  equity  against  the  receiver  to  enjoin 
the  prosecution  of  the  action  at  law  on  the  ground  above 
stated,  and  also  upon  the  ground  that  the  comptroller  had 
exhausted  his  jurisdiction  by  the  levy  of  the  first  assessment 
His  attempt,  however,  failed,  the  court  holding  (i)  that  the 
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BANKS  AND  BANKING  (Contiiiiied). 

assessments  by  the  comptroller  were  conclusive  upon  the 
stockholder  as  to  the  bank's  indebtedness,  whether  the  ques- 
tion were  raised  in  law  or  equity,  and  that  the  dictum  in  U.  S. 
V.  Kfwx  was  to  be  restricted  to  the  facts  of  that  case,  viz., 
where  the  comptroller  was  attempting  to  make  the  solvent 
stockholders  liable  for  the  shares  of  the  insolvent  stockholders, 
and  (2)  that  the  comptroller  could  levy  as  many  assessments 
as  he  might  think  necessary,  up  to  the  limits  of  the  stock- 
holder's liability.  On  this  last  point  the  court  probably  over- 
ruled De  Weese  v.  Smith,  gy  Fed.  309,  noticed  in  39  American 
Law  Register  (N.  S.)  104,  although  the  case  was  not  men- 
tioned. The  decision  in  the  latter  case  was  strongly  criticized 
in  39  American  Law  Register  (N.  S.)  185. 


BROKBRS. 

SauU  V.  Ryan,  53  S.  W.  977,  will  be  of  interest  to  business 
men  who  are  required  to  take  out  a  license  to  transact  busi- 

u^gg^  f^     ness.    A  statute  of  Tennessee  rendered  it  unlawful 
Do  ButacM.   for  real  estate  brokers  to  transact  business  without 

Rccrottcthre  a  license.  In  an  action  by  a  broker  for  his  com- 
Effect  mission,  it  appeared  that  the  sale  by  the  broker 
had  been  made  on  January  i,  1898,  and  that  on  February  5, 
1898,  the  broker  applied  for  and  obtained  a  license  to  transact 
business  for  one  year  from  January  i,  1898.  The  Court  of 
Chancery  Appeals  of  Tennessee  held  that  the  broker  could 
not  recover,  on  the  ground  that  the  subsequent  issue  of  the 
license  could  not  validate  the  unlawful  transaction,  even 
though  the  license  purported  to  take  effect  from  January  i, 
1898.  A  decision  to  the  contrary  is  MacA.  C(y.  v.  Caldwell^ 
16  American  Law  Register  (Ind.),  554. 


CONSTITDTIONAL  LAW. 

Upon  the  ground  that  it  is  within  the  pohce  powers  of  the 
state,  the  Supreme  Court  of  Tennessee  has  upheld  the  con- 
••  Scrip  Act'*  stitutionality  of  the  so-called  "  Scrip  Act,"  or  act 
CoMtituttoM:  requiring  employers  to  redeem  scrip  orders  for 
•"*5^  wages  in  cash:  Harbison  v.  KnoxvUle  Iran  Co. 
53  S.  W.  955.  The  courts  of  the  various  states  are  almost 
equally  divided  upon  this  question,  Pennsylvania  being  one  of 
those  in  which  such  an  act  is  unconstitutional.  The  question 
does  not  seem  to  have  been  decided  by  the  Supreme  Court  of 
the  United  States,  but  since  Holden  v.  Hardy,  169  U.  S.  386, 
there  is  a  strong  probability  that  this  court  would  recognize 
the  existence  of  the  police  power  to  protect  workmen  to  this 
extent. 
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CONTRACTS. 

The  doctrine  that  a  mistake  of  a  foreign  law  is  to  be  re- 
garded as  a  mistake  of  fact  led  to  an  interesting  resnlt  ift 
Mistake  of  Rosenbaufft  v.  U.  S.  Credit  System  Co,  44  Atl.  967. 
PwdgnUw.  The  defendant  engaged  the  plaintiff  in  New  Jersey 
^^^^^  to  transact  credit-insurance  for  it  in  Massachusetts, 
where  it  was  forbidden  by  law.  In  an  action  for  breach  of  the 
contract,  it  appeared  that  the  defendant  was  aware  of  the 
Massachusetts  law,  but  that  the  plaintiff  was  not  The  Su- 
preme Court  of  New  Jersey  held  that  there  could  be  no 
recovery  upon  the  illegal  contract,  but  that  the  action  of  the 
defendant  in  concealing  from  the  plaintiff  the  existence  of  tf 
material  £act,  viz.,  the  law  of  Massachusetts,  amounted  to  a 
fraud  upon  the  plaintiff,  who  could  recover  damages  for  injury 
resulting  from  such  fraud. 

The  Supreme  Court  of  Maine  has  decided  that  a  contract 
of  employment  for  a  certain  time  at  a  stipulated  sum  per  week 

tTiipOTtt  ^  ^^  entire  contract,  for  breach  of  which  only  one 
AotiMM  f»r    action  may  be  broug^ht    Thus  in  AUe  v.  Nadeau^ 

BrMch  of  44  Atl.  891,  the  defendant  employed  the  plaintiff 
BBtmcontnct  f^^  ^j^  months  from  November  9, 1897,  at  ^10  per 
week.  On  May  12, 1898,  the  plaintiff,  having  been  discharged, 
brought  an  action  and  recovered  a  judgment  for  wages  doe 
to  May  12,  which  judgment  was  satisfied.  Subsequently  the 
plaintiff  brought  an  action  for  the  wages  accruing  from  May 
12  to  the  end  of  the  six  months.  Held,  that  since  the  con- 
tract was  indivisible,  there  was  an  irrebutable  presumption 
that  the  plaintiff  had  recovered  in  the  first  action  all  that  he 
was  entitled  to  under  the  contract 


CORPORATIONS. 

Of  late  years  the  courts  have  greatly  relaxed  the  rule  which 
held  it  ultra  vives  of  a  private  corporation  to  become  the 
irramMrti  accommodation  endorser  of  negotiable  paper.  In 
tkm  Murphy  v.  Improvement  Co.,  97  Fed.  (C.  Ct,  U. 
Bttdonomoat  D.  Ark.),  722,  it  was  held  that  where  the  assent 
of  all  the  stockholders  is  obtained,  such  an  accommoda'tion 
endorsement  is  valid  even  in  the  absence  of  a  charter  power 
to  that  effect,  provided  the  rights  of  creditors  are  not  impaired 
thereby. 

The  name  of  Mr.  George  H.  Earle,  Jr.,  Receiver  of  the 
Chestnut  Street  National  Bank  of  Philadelphia,   has  been 
f  lihMHj  xjL    ^^s^oci^t^  with  a  number  of  interesting  cases  on 
ttnrirhtijw^    the  liability  of  stockholders  in  insolvent  corpora- 
After  saio     tions.  The  latest  of  these  is  Earle  v.  Coyle,  97  Fed 
•*  •*•*      410,  where  it  appeared  that  in  1894  Coyle,  a  stock- 
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holder  in  the  bank,  sold  his  stock  at  auction  to  William  Steele, 
the  cashier  of  the  bank ;  that  the  auctioneer  delivered  the 
certificate  to  Steele ;  that  no  transfer  was  made  on  the  books 
to  Steele,  but  the  bank  paid  the  dividends  to  Steele  until  1897, 
when  it  failed.  In  an  action  by  the  receiver  against  Coyle  to 
hold  him  liable  on  his  stock,  the  plaintiff  insisted  that  there 
had  been  no  valid  transfer  from  Coyle,  by  reason  of  a  by-law 
of  the  bank  providing  that  **  no  officer  of  the  bank,  except 
the  president  and  vice-president,  shall,  without  the  permission 
of  the  directors,  hold  stock  in  the  bank,"  so  that  the  transfer 
to  Steele,  the  cashier,  was  void.  The  Circuit  Court  of  Appeals 
(Third  Circuit)  decided  that  the  defendant  and  the  auctioneer 
had  performed  their  duty  as  "  careful,  prudent  business  men,** 
that  they  had  the  right  to  assume  that  the  directors  had  spe- 
cially empowered  Steele  to  hold  the  stock,  and  this  inference 
was  further  justified  by  the  fact  that  the  dividends  had  been 
paid  to  Steele  for  three  years.  Judgment  for  the  defendant 
was  therefore  affirmed. 


COURTa 

A  state  court  has  jurisdiction  to  enforce  the  common  law 
liability  of  a  United  States  officer  for  acts  growing  out  of  his 
obedience  to  writs  of  the  Federal  Court.  Thus, 
^1^'  in  Pari  v.  Hayden,  61  N.  Y.  Suppl.  365,  the  mar- 
shal had  seized  a  tug  of  plaintiff  by  virtue  of  a 
*^*jj^^**  writ  of  execution  issuing  out  of  the  District  Court 
of  the  United  States.  In  an  action  against  the 
marshal,  in  the  state  court  of  New  York,  for  negligently 
allowing  the  tug  to  deteriorate  in  value  while  in  his  posses- 
sion, the  Supreme  Court  of  New  York  assumed  jurisdiction 
and  allowed  a  recovery. 


CRIMINAL  LAW. 

In  State  v.  Anderson,  59  Pac.  180,  on  the  trial  of  an  indict- 
ment for  rape,  the  prosecution  offered  no  testimony  except  that 
i^ape,  of  the  prosecutrix,  a  child  of  thirteen  yearsw  The 
CMTictioQ  M  trial  judge  charged  the  jury  as  follows :  ^  Yon 
?iiMn!iiif*  ^^  hereby  instructed  that  you  should  not  convict 
the  defendant  on  the  uncorroborated  testimony  of 
the  prosecutrix  alone,  but  such  corroboration  may  be  by  facts 
and  circumstances  connected  with  or  surrounding  the  case;  in 
other  words,  corroboration  is  not  the  testimony  of  other  wit- 
nesses." On  appeal  from  a  conviction,  the  Supreme  Conrt  of 
Idaho  decided  that  the  above  charge  was  improper,  since  tile 
only  corroboration  which  could  pro|)erly  be  considered  was 
corroboration  obtained  without  the  evidence  of  the  prosecutrix. 
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CRIMINAL  LAW  (Contiiiiied). 

As  the  court  remarked,  **  It  (the  charge)  was  virtually  saying 
to  the  jury  that  the  prosecution  might  be  corroborated  by  her 
own  statements."  It  was  then  contended,  on  behalf  of  the 
state,  that  the  question  had  been  properly  submitted  to  the 
jury,  even  upon  the  uncorroborated  testimony  of  the  prosecu- 
trix, citing  Tway  V.  State,  50  Pac.(Wy.)  188  ;  People  v.  Wessel, 
98  Cal.  352.  However,  the  court  held  that  the  above  quoted 
rule  applies  only  where  the  testimony  ot  the  prosecutrix  is 
unimpeached ;  and  in  this  case,  since  it  had  been  shown  that 
the  prosecutrix  was  of  loose  character  and  uncertain  reputa- 
tion, the  question  should  not  have  been  submitted  to  the  jury 
at  all,  but  binding  instructions  given  in  fiivor  of  the  defendant. 
The  discharge  of  the  latter  was  therefore  ordered. 


DAMAGBS. 

Considerable  comment  was  caused  by  a  late  New  Jersey 
decision  to  the  effect  that  a  parent  could  not  recover  anything 
p,^^^^,^^     for  the  death  of  his  one-year  old  infant,  on  the 
DuMfM      ground  that  the  latter  would  probably  cost  the 
fer  LMsd    parent  more  than  it  would  gain  for  him.     FoUow- 
^"^        ing  in  the  line  of  this  case,  the  Supreme  Court  of 
New  Jersey  has  decided  that  a  verdict  for  ^5,000  for  the  loss 
of  a  four-year  old  child  should  be  set  aside  as  excessive : 
Graham  v.  Cans,  Traction  Co.,  44  Atl.  965.  A  peculiar  feature 
of  this  case  was  that  there  had  been  two  trials  previous  to  the 
one  from  which  the  appeal  was  taken,  at  each  of  which  a  ver- 
dict for  ^5,000  had  been  rendered. 


BQUITY. 

There  is  great  diversity  among  the  cases  upon  the  question 
whether  or  not  the  answer  by  a  corporation  to  a  bill  in  equity 
coBciuiivomm  ^^  ^  conclusive  as  the  answer  of  a  natural  person, 
•fAotwcrby  and  requires  the  complainant  to  produce  more 
c^fvim^f^  than  the  testimony  of  one  witness.  Some  authori- 
ties hold  that  where  the  corporation's  answer  is  verified  by  an 
officer,  with  full  knowledge  of  the  facts,  it  is  conclusive,  but 
all  agree  in  holding  that,  unless  it  is  so  verified,  it  amounts  to 
nothing  more  than  mere  pleading.  Such  was  the  case  in 
Savings  Soc.  v.  Davidson,  97  Fed.  (Circ.  Ct  of  App.  9th  Circ.) 
696,  where  the  answer  of  a  bank  was  verified  by  the  cashier, 
who  showed  by  his  testimony  that  he  was  not  personally 
acquainted  with  the  facts. 
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HUSBAND  AND  WIFE. 

Johns  V.  Johns ^  60  N.  Y.  Suppl.  865,  shows  that  courts  some- 
times have  as  much  trouble  in  construing  their  own  judgments 
jttdtmeiit  lor  ^  ^^Y  ^^^^  ^^  cases  of  instruments  written  by 
Alimony,  laymen.  In  this  case  a  wife  had  obtained  a  divorce 
^e^ttioi  from  her  husband, the  decree  commanding  the 
'^****"*'*^  yearly  payment  of  alimony,  and  also  the  payment 
by  the  respondent  of  the  premiums  upon  policies  of  life  insur- 
ance taken  out  by  him  upon  his  own  life  in  favor  of  his  wife. 
Subsequently  the  respondent  died  and  the  widow  sued  his 
estate  for  alimony  accruing  after  his  death,  claiming  that  the 
estate  was  liable  for  alimony  throughout  her  life.  The 
Supreme  Court  of  New  York  decided,  partly  in  view  of  the 
provision  for  life  insurance,  that  the  effect  of  the  judgment  for 
alimony  was  to  create  a  liability  only  during  the  lives  of  both 
parties,  and  that  no  intention  appeared  to  continue  the  binding 
force  of  the  judgment  after  the  respondent's  death. 


INSURANCE. 

In  North,  Pac.  Exp.  Co.  v.  Traders'  Ins.  Co.,  55  N.  E.  702, 
the  defendant  insurance  company  insured  the  plaintiff  express 
cnn^^g^Ktkm   company  "  on  express  matter    .     .     .    only  while 
oi  Policy  to     contained  in  cars  while  in  transit  upon  lines  owned, 
Bw*«»      leased  or  operated  bythe  Northern  Pacific  Railroad 
^*"**"^      Company."     The  goods  were  destroyed  while  on 
a  line  operated  by  the  Northern  Pacific  Railroad  Company  at 
the  date  of  the  policy,  but  not  at  the  date  of  the  fire.    The 
Supreme  Court  of  Illinois  decided  that  the  policy  had  reference 
to  the  operation  of  the  line  at  the  time  of  file  execution  of  the 
policy  only,  therefore  the  subsequent  abandonment  by  the 
railroad  previous  to  the  fire  did  not  render  the  policy  inop- 
erative. 


LIMITATION  OF  ACTIONS. 
\r\Beelerv.  Clarke^  44  Atl.  1038,  the  defendant,  who  was  the 

maker  of  a  note,  on  being  pressed  for  payment,  replied :  "  I 
lapiied  cannot  do  it  now ;  I  have  two  members  of  my 
Promise  family  to  support."  The  Court  of  Appeals  of 
toP»y3       Maryland   decided  that  these  words  constituted 

both  an  acknowledgment  of  the  existence  of  the  debt  and  an 

implied  promise  to  pay,  thus  tolling  the  statute  of  limitations. 

The  surety  of  a  note  wrote  to  the  payee,  requesting  him  to 
collect  the  money  as  soon  as  possible,  and  stating  that,  "  I 

Dabc  will  no  longer  be  held  good  on  the  note,  if  you  let 
ArfoMPwieif-   him  [the  debt^?-]   have  the  money  any  longer." 

~~  Held^  that  this  was  a  sufficient  acknowledgment 
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LIMITATION  OF  ACTIONS  (Continned,) 

of  the  debt  to  bring  it  within  the  exception  to  the  Nebraska 
statute  of  limitations,  which  required  merely  an  acknowledg- 
ment <rf  the  liability :   Harms  v.  Freytag,  80  N.  W.  [Neb.] 

I039-  

MORTGAGES. 

The  North  Dakota    Code    (8  4738)  provides  that  mort- 
gagors' signatures  to  chattel  mortgages  must  be  attested  by 
Mortgage     two  witnesses.    Under  this  section  the  Supreme 
9M  AttMtiBg    Court  of  North  Dakota  decided  that  the  mort- 
wttneM      gagee  was  incompetent  to  act  as  one  of  the  wit- 
nesses, and  a  mortgage  attested  only  by  him  and  a  third  party 
was  void :  Donovan  v.  Elevator  Co,,  80  N.  W.  772.     In  South 
Dakota  and  several  other  states  the  contrary  view  has  been 
taken,  on  the  ground  that  the  modern  rule  rendering  parties 
competent  to  testify  in  court  has  removed  the  basis  for  the 
objection  to  their  acting  as  attesting  witnesses :  Fisher  v.  For- 
/^,  77  N.  W.  (S.  D.)  112. 


NEGUGBNCE. 

The  Supreme  Court  of  New  Jersey  has  sensibly  applied  the 
rule  of  res  ipsa  loquitur  to  the  fall  of  a  brick  wall,  while  in  course 
'•  Res  ipM     ^f  construction  by  the  defendant,  whereby  the 
Loqattnr,"     plaintiff  was   injured.     "  The  wall  was  of  brick, 
PaiiofWaU    jmj  jt  is  a  matter  of  common  knowledge  that 
when  such  cubes  are  laid   upon  one  another,  with  care  to 
keep  the  wall  plumb,  it  will  stand  by  virtue  of  the  law  of  grav- 
ity ;  and  a  &11  of  a  wall  of  brick  would  indicate  either  that  it 
had  been  improperly  laid,  or  that  the  fall  had  been  caused  by 
some  force  from  without":  Dettmering  v.  English,  44  Atl.  855. 


Where,  after  a  iire,  the  walls  of  the  building,  which  had  been 
left  standing,  were  ordered  torn  down  by  the  building  inspectors, 
independeBt  and  the  Owner  employed  a  contractor  to  perform 
Cootnwtw'  the  work,  it  was  held  by  the  Supreme  Court  of 
Ohio  that  the  duty  of  removing  the  walls  was  one  owing  to 
the  public  and  one  which  could  not  be  delegated  to  an  inde- 
pendent contractor,  so  as  to  relieve  the  owner  from  liability 
for  the  negligence  of  the  workmen  incident  to  the  perform- 
ance of  the  work  :  Covington  v.  Cincinnati  Bridge  Co,^  55  N.  E. 
618. 


PLEADING  AND  PRACTICE. 

In  Glendal  Fruit  Co,  v.  Hirst,  50  Pac.  (Ariz.)  103,  it  was  held 
that  where  an  action  was  commenced  by  attachment  and  the 
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PLEADING  AND  PRACTICE  (Continued). 

defendant  was  personally  served,  the  defendant 
*?5JJ^^  could  not  object  to  the  entry  of  judgment  against 
AttMkMMt  ^^  ^  ^^  amount  greater  than  that  set  out  in  the 
writ  of  attachment;  but  of  course  the  decision 
would  be  different  if  there  had  been  no  personal  service,  as  in 
cases  of  foreign  attachment,  or  if  the  rights  of  third  persons 
had  intervened. 


PRINCIPAL  AND  AGENT. 

It  is  well  settled  that  where  payment  of  a  promissory  note 

is  made  to  a  person  not  in  possession  of  the  note,  the  burden 

BTManceoi    ^^  ^^  ^^  debtor  to  show  that  the  payment  is  made 

Aothority  to  an  authorized  agent  of  the  creditor.  In  Rhodes 
to  Receive     y.  Belchit,  59  Pac.  117,  it  appeared  that  A.  ap- 

"^•'^•^  pointed  B.  his  agent  to  sell  goods  and  to  receive 
in  payment  promissory  notes.  B.  sold  goods  of  A.  to  C, 
receiving  C/s  note ;  and  after  B.  had  parted  with  the  note,  C. 
made  payment  to  him.  In  an  action  by  A.  against  C,  the 
Supreme  Court  of  Oregon  held  that  the  above  &cts  did  not 
justify  C  in  presuming  that  B.  had  authority  to  receive  pay- 
ment after  he  had  parted  with  the  possession  of  the  note. 


REAL  PROPERTY. 

Campbell  V.  Sidwell^  55  N.  E.  609,  presents  one  of  those 
sets  of  feicts  involving  conflicting  liens  which  a  professor  of 
CeoiBctiiis  ^^^  property  law  delights  in  laying  before  his  class 
Uene,  as  a  puzzle.  The  case  arose  from  the  distribution 
^^^"^^  of  the  proceeds  of  a  sheriff's  sale  of  land,  against 
which  there  were,  successively,  (i)  a  vendor's  lien,  (2)  a  judg- 
ment, and  (3)  a  mortgfage.  The  vendor's  lien  was  superior  to 
the  judgment,  but  inferior  to  the  mortgage,  while  the  judg- 
ment was,  of  course,  superior  to  the  mortgage.  Under  cir- 
cumstances such  as  these  an  astute  lawyer  could  present  a 
very  plausible  argument  on  behalf  of  the  priority  of  any  one 
of  the  three  liens,  and  indeed  any  result  would  probably  find 
support  in  some  decision,  although  the  case  has  not  arisen  a 
large  number  of  times.  The  Supreme  Court  of  Ohio  solved 
the  problem  on  the  theory  that  the  vendor's  lien,  being  in  the 
nature  of  a  secret,  unrecorded  trust,  was  the  weakest  of  the 
three  liens  and  least  entitled  to  consideration.  They  therefore 
held  that  the  superiority  of  the  vendor's  lien  over  the  judg- 
ment was  of  less  weight  than  the  superiority  of  the  mortgage 
over  the  vendor's  lien,  and,  since  the  judgment  was  admittedly 
superior  to  the  mortgage,  they  awarded  the  fund  to  the  judg- 
ment creditor,  balance  to  the  mortgagee. 
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SALES. 

In  Bank  v.  Anderson,  44  Atl.  1066,  the  defendant  held  a 
note  of  A.,  with  certain  stock  as  collateral.   Learning  that  the 

PnadiB  stock  was  worthless,  since  its  issue  was  unauthor- 
Traosferof    ized,  the  defendant  refused  to  renew  the  note,  and 

coitateni  fi^  arranged  with  the  plaintiff  bank  for  its  discount. 
The  defendant  sent  the  note  and  stock  to  the  bank,  which  paid 
the  defendant  the  value  of  his  interest  in  the  stock  and  the 
balance  was  paid  to  A.  No  mention  was  made  by  the  defend- 
ant of  the  worthlessness  of  the  stock.  In  an  action  by  the 
bank  against  the  defendant,  the  Supreme  Court  of  Pennsyl- 
vania held  that,  since  there  was  no  sale  to  the  bank,  the  con- 
cealment by  the  defendant,  did  not  amount  to  a  fraud.  Fell,  J., 
saying :  "  There  is  no  foundation  whatever  for  the  contention 
that  the  transaction  was  a  sale  by  the  defendants  of  their  claim 
on  the  note  and  collateral.  It  was  not,  either  in  form  or  in 
substance,  a  sale,  and  none  of  the  parties  so  regarded  it  at  the 
time.  It  was  merely  the  borrowing  of  one  party  to  pay  an 
overdue  note  held  by  another,  and  nothing  more  can  be  made 
of  it."  While  the  decision  may  be  correct,  yet,  if  the  transac- 
tion did  not  amount  to  a  sale  of  the  defendant's  interest  in  the 
stock  to  the  bank,  it  certainly  came  very  near  to  it 


WILLS. 

Hoysradtv.  Tionesta  Gas  Co.,  45  AtL  62,  shows  the  dis- 
tinction between  a  sale  by  virtue  of  an  order  of  court  and  a 

p»w«r  to  ^^^^  where  the  court  merely  desigpiates  the  vendor. 
Convey  Uud,  A  wiU  had  been  probated  in  New  York,  and  a 

P«^«n  i     copy  filed  in  the  county  of  Pennsylvania  where 

'^^•**  land  of  the  testator  was  situate,  according  to 
the  act  of  March  15,  1832  (P.  L.  135).  Under  the  will  the 
executor  had  power  to  convey  the  land.  The  executor 
died,  and  the  New  York  court  appointed  a  successor,  by  whom 
a  conveyance  was  made,  the  validity  of  which  was  the  subject 
of  the  present  controversy. 

It  was  strongly  urged  against  the  conveyance  that  the  ex- 
ecutor could  derive  no  power  to  convey  land  in  Pennsylvania 
by  virtue  of  his  New  York  appointment,  but  the  Supreme 
Court  of  Pennsylvania  decided  that  the  executor  derived  his 
power  from  the  will  and  not  from  his  appointment,  which  latter 
was  merely  a  designation  of  the  person  entitled  to  act  under 
the  will,  and  which  was  made  by  the  only  court  having  power 
to  make  such  designation. 
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James  Parsons  died  on  March  21, 1900,  after  a  short  illness. 
He  was  for  many  years  Professor  of  Commercial  Law,  Con- 
tracts and  Decedents'  Estates  in  the  Law  Department  of  the 
University.  Upon  his  retirement  from  the  active  duties  of  his 
chair  he  had  been  elected  by  the  Trustees  emeritus  professor. 

Of  Professor  Parsons  it  may  be  said  with  truth  that  he  was 
a  student  from  whom  the  common  law  kept  no  secrets.    As  a 
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lecturer  he  was  difficult  to  follow.  As  a  writer  he  was  obscure. 
A  certain  eccentricity  of  style  discouraged  readers  and  pre- 
vented the  importance  of  his  researches  from  being  generally 
recognized.  To  those,  however,  who  were  willing  to  expend 
the  effort  necessary  to  an  understanding  of  his  writings,  and 
to  those  who  had  the  rare  good  fortune  to  meet  him  in  the  inti- 
macy of  the  study,  he  revealed  himself  as  a  lawyer  of  profound 
scholarship  and  of  powerful  mental  grasp.  There  never  was  a 
lawyer  who  was  more  thoroughly  dissatisfied  than  he  with  con- 
ventional explanations  of  legal  phenomena  and  with  glib  but 
superficial  statements  of  legal  doctrine.  He  never  investigated 
any  portion  of  the  field  of  law  without  in  the  end  removing 
much  of  the  rubbish  with  which  it  had  been  overlaid — clear- 
ing the  ground  for  the  work  of  those  who,  coming  after  him, 
should  be  endowed  with  the  capacity  to  popularize  his  dis- 
coveries. To  his  work  of  research  he  brought  a  mind  well 
trained  by  patient  and  persistent  study.  His  knowledge  of 
languages,  ancient  and  modem,  was  truly  remarkable.  He 
was  a  student  of  the  civil  law  and  an  attentive  reader  of  the 
writings  of  all  the  continental  jurists.  There  was  nothing 
narrow  or  provincial  in  his  treatment  of  legal  problems.  He 
was  not  afraid,  in  their  solution,  to  summon  to  his  aid  the  best 
that  foreign  scholarship  had  to  offer. 

His  favorite  field  of  investigation  was  the  law  of  partner- 
ship. He  published  his  work  on  that  subject  in  1889.  A 
second  edition  appeared  ten  years  later.  No  one  who  will 
take  the  time  and  trouble  thoroughly  to  understand  this 
remarkable  book  will  hesitate  to  pronounce  it  an  invaluable 
contribution  to  the  literature  of  the  common  law.  Here  at 
least  is  a  book  which  recognizes  that  the  law  of  partnership 
must  have  as  the  basis  of  its  development  some  single  scien- 
tific conception  susceptible  of  application  in  the  solution  of  all 
problems.  The  author  refuses  to  be  satisfied  with  the  current 
analyses  of  the  partnership  relation — no  one  of  which  is 
found  adequate  to  explain  that  relation  in  all  its  bearings.  He 
discards  the  entity  theory  of  the  firm's  existence  as  funda- 
mentally unsound.  He  points  out  the  insufficiency  of  any  theory 
which  seeks  to  resolve  the  relation  into  a  mere  contract  or  a  bun- 
dle of  contracts.  He  builds  up  his  system  upon  the  foundation  of 
a  common  property  of  which  the  partners  are  the  co-owners. 
He  emphasizes  the  distinction  between  mere  co-ownership, 
where  the  holding  of  property  is  the  object  in  view,  and  the  em- 
barkation of  the  common  property  in  a  business  of  which  the 
partners  are  the  co-proprietors.  Co- proprietorship  thus 
becomes  the  test  of  partnership  and  a  rational  basis  is  afforded 
the  student  for  determining,  in  a  given  case,  whether  a  part- 
nership exists,  what  are  the  rights  and  liabilities  of  MSp^  asso- 
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dates  during  the  continuance  of  the  relation,  and  what  rules 
should  be  invoked  to  settle  the  account  between  them  upon 
dissolution.  The  prediction  is  hazarded  that  within  fifty  years 
from  the  time  of  his  death  the  law  of  association  in  all  its 
branches  will  be  recognized  as  being  in  fact  but  the  applica- 
tion of  the  principles  which  Professor  Parsons  was  the  first 
clearly  to  apprehend. 

Of  the  man  himself  nothing  need  be  said  in  public  print, 
except  to  record  the  fact  that  successive  classes  of  students 
found  in  him  an  instructor  who  was  always  ready  to  spend 
himself  in  the  personal  service  of  those  who  came  to  him  for 
advice  and  help ;  that  his  brethren  at  the  Bar  recognized  him 
as  the  embodiment  of  high  principle  and  professional  courtesy; 
and  that  his  colleagues  in  the  faculty  of  the  Law  School  share 
with  his  many  friends  that  sense  of  personal  loss  which  comes 
only  when  death  claims  those  who  have  faithfully  served  their 
generation.  G,  W,  P, 


Thb  Effect  of  Divorce  and  Remarriage  on  Doweb 
Bights. — In  the  appeals  of  Brown  and  McDonald,  argued  as  one 
and  decided  on  identical  grounds,  the  Supreme  Court  of  Errors  of 
Connecticut  has  recently  passed  upon  an  interesting  question  under 
Connecticut  statutes.  The  opinion  (which  will  be  found  in  44  Atl. 
Bep.»  23-25),  leaves  much  to  be  desired.  It  suggests,  however 
(more  by  omission  than  inclusion),  a  number  of  questions  concern- 
ing dower  as  affected  by  divorce  and  remarriage,  a  brief  examina- 
tion of  which  may  be  of  interest. 

Considering  the  two  cases  as  one,  the  extraordinary  state  of  facts 
presented  was  as  follows :  The  husband,  A.,  was  divorced  from  his 
^ife,  B.,  the  latter  being  the  innocent  party.  A.  subsequently  married 
C,  from  whom  he  was  also  divorced,  C.  being  the  innocent  party.  A. 
then  married  D.,  who  survived  him  as  his  lawful  wife.  Both  B. 
and  C.  claimed  dower  in  bis  land,  under  a  Connecticut  general 
statute  (1877.),  which  provides :  **  Every  woman  married  prior  to 
April  twentieth,  eighteen  hundred  and  seventy-seven,  and  living 
with  her  husband  at  the  time  of  his  death,  or  absent  by  his  consent 
or  by  his  default,  or  by  accident,  or  who  has  been  divorced  without 
alimony,  where  she  is  the  innocent  party,  shall  have  right  of  dower, 
during  her  life,  in  one-third  part  of  the  real  estate  of  which  her 
husband  died  possessed  in  his  own  ri^ht,  unless  a  suitable  provision 
for  her  support  was  made  before  the  marriage  by  way  of  join- 
ture," etc. 

A.  was  married  to  his  first  wife,  B.,  in  1858,  and  divorced  from 
her  in  1863.  In  1864  B.  married  another  man,  with  whom  she  was 
living  at  the  time  of  A.'s  death  and  by  whom  she  had  six  children. 
In  1864  A.  also  remarried,  taking  C.  to  wife,  and  in  1866  was 
divorced  from  Ler.  In  1882  C.  remarried.  In  1867  A.  married 
D.,  who  survived  him.    Prior  to  his  marriage  with  D.,  A.  had  not 
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been  the  owner  of  any  property  of  value.  All  of  his  real  estate  was 
acquired  after  March,  1876,  and  the  greater  part  of  it  after  March, 
1882. 

The  decision  of  the  court,  stripped  of  its  verbiage,  is  briefly  as 
follows :  The  Act  providing  for  dower  should  be  read  in  connection 
with  the  act  of  1849,  permitting  both  parties  to  a  divorce  to  marry 
again.  As  the  latter  statute  permits  both  parties  to  a  divorce  to  re- 
marry, it  qualifies  the  former  bv  making  the  right  of  the  innocent 
wife  to  dower  dependent  on  the  husbands  not  remarrying  and  leav- 
ing  a  lawful  wife  surviving. 

Goine  even  further,  the  court  strongly  intimates  that  even  where 
the  husband  has  remarried,  but  his  second  wife  has  predeceased  him, 
the  surviving  divorced  wife  should  be  held  barred  of  all  dower 
interest  under  the  statute,  by  reason  of  the  fact  that,  hj  remarriage 
of  the  husband,  the  link  which  attaches  the  divorced  wife  to  the  ex- 
husband  and  supports  her  claim  of  dower,  is  finally  severed. 

This  is  contrary  to  Stilson  v.  Stilson,  46  Ck>nn.,  16,  (1878.)  in 
which  it  was  held  that  the  second  wife  not  surviving,  the  innocent 
divorced  wife  was  entitled  to  dower ;  but  it  is  a  tour  de  force  whidi 
will  prevent  *'  troublesome  questions  "  from  arising. 

The  real  gist  of  the  opinion  is  as  follows :  *'  The  person  entitled  to 
dower  is  the  wife  living  with  the  deceased  at  the  time  of  his  death, 
unless  her  separation  at  that  time  is  due  to  his  fault,  or  accident,  or 
a  divorce  that  leaves  her  free  and  the  man  so  far  her  husband  thai 
he  has  no  other  conjugal  ties.  It  is  certain  that  a  woman  divorced 
is  admitted  to  dower  onlv  because  she  represents,  and  no  other  is,  the 

irife  living  with  her  husband,  or  separate  through  his  fault 

When  a  woman  lives  with  her  husband  at  the  time  of  his  death,  she 
possesses  the  right  (to  dower),  and  the  same  right  can  then  belong 
to  no  other.  When  the  act  of  1849  expressly  authorized  the  re- 
marriage of  a  man  divorced  for  his  fault,  it  did  not  enact  a  different 
law  for  such  marriages.  It  gave  to  the  wife  the  full  rights  of  a  wife, 
and  among  them  the  right  to  share  the  husband's  estate  by  way  of 
dower  as  well  as  of  distribution  in  the  same  manner  as  every  other 
wife.  The  present  statute  enables  a  woman  divorced  for  her  hus- 
band's fault  to  be  treated  as  so  far  his  wife  that  she  may  share  his 
•estate  by  way  of  dower,  so  long  as  she  represents  the  wife  living  with 
him  or  separated  b v  his  fault ;  but  the  act  of  1849  modifies  the 
practical  effect  of  this  by  enabling  the  divorced  husband  to  law- 
fully take  a  wife,  who,  living  with  him  at  the  time  of  his  death, 
11  by  the  express  terms  of  the  statute  the  one  entitled  to  dower.  The 
words  '  or  who  has  been  divorced  where  she  is  the  innocent  party,* 
fltill  mean  the  wife  separated  by  his  fault  from  a  man  who  has  no 
other  conjugal  tie.  If,  however,  he  acquires  such  tie,  and  leaves  a 
lawful  wUe  surviving,  she  is  the  *  married  woman  living  with  her 
husband  at  his  death,'  and  the  contingencv  of  separation  provided 
for  bv  the  qualifying  words  does  not  exist. 

With  due  respect  to  the  learned  court,  it  must  be  said  that  the 
case  under  discussion  presents  an  almost  perfect  example  of  judicial 
Ugialationt  for  it  forcioly  demonstrates  how  the  supposed  exigencies 
of  an  appeal  may  result  in  an  interpretation  of  statutes  in  a  manner 
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that  does  violence  to  legislative  iutent  The  court  expressly  oon- 
cedee  that  after  divorce  the  innocent  wife  has  the  right  of  dower ; 
that  the  statute  relied  on  was  first  enacted  in  1872  subbtantially  as 
it  now  is,  and  asserts  that  it  was  so  enacted  "  mainly  "  to  meet  the 
emergency  of  a  case  where  the  husband  by  will  diverts  his  whole 
property,  that  "  there  raay  be  suitable  provision  made  for  the  main- 
tenance and  comfortable  support  of  widows  after  the  decease  of  their 
husbands."  Undoubtedly  this  was  one  of  the  objects  the  law-making 
power  had  in  mind  in  passing  the  act,  though  the  act  does  not  say 
so.  But  the  act  does  say,  and  that  expressly,  that  one  of  its  objects 
is  to  provide  that  a  divorced  wife,  who  is  tne  innocent  party,  shall 
have  right  of  dower  in  the  estate  of  him  that  was  her  husband.  It 
is  evident  that  it  was  intended  to  make  the  guilty  husband,  either 
through  alimony,  or,  where  that  was  not  granted,  then  through 
dower  in  his  estate,  contribute  toward  the  injured  wife's  support. 
Justice  and  the  public  welfare  required  that  he  should.  The  wife 
during  marriage  was  dependent  upon  him  for  support,  and  the  obli- 

gation  to  support  her  whom  he  had  taken  to  wife  remained  when, 
y  his  fault,  they  were  divorced.  This  the  law  in  question  recog- 
nizes. She,  notwithstanding  the  divorce,  was  still  to  some  extent 
dependent  upon  him  for  support,  in  the  present  or  future  or  both. 
Though  divorced  from  him,  tne  tie  that  bound  him  to  her  was  not 
wholly  severed.  She  remained  interested  in  his  property,  through 
the  alimony  he  paid  out  of  it,  or  the  expectation  01  an  interest  in  it 
at  his  death. 

In  view  of  the  above,  it  is  both  unreasonable  and  inequitable  to 
hold  that  the  guilty  husband  is  in  a  position  to  cut  off,  at  pleasure, 
the  inuocent  mvorced  wife's  claim  upon  bis  estate.  He  cannot  hj 
the  solemn  execution  of  the  instrument  whereby  he  disposes  of  his 
roperty  to  take  effect  after  his  death,  deprive  a  woman  entitled  to 
ower  in  his  estate  of  that  right ;  but  he  may,  statute  or  no  statute, 
by  the  simple,  natural  and  pleasurable  act  of  remarriage,  shut  out 
her  to  whom  he  is  still  bound  both  in  law  and  in  morals.  Such  is 
the  sum  and  substance  of  the  decision  before  us.  It  holds  that  the 
right  of  the  innocent  divorced  wife  to  receive  dower  in  her  guiltj 
husband's  estate,  is  terminable  at  will  by  the  husband,  and  that  his 
remarriage  cuts  the  last  thread  by  which  he  is  bound  to  her  whom 
he  has  grossly  maltreated.  It  records  against  the  legislature  the 
enactment  of  a  law  purporting  to  protect  and  provide  for  the  victim, 
enforceable  onl^  at  the  option  of  the  guilty  party.  Or  was  it 
intended  as  an  inducement  to  remarriage  by  reduction  of  the  "  inex- 
tricable intertwinement  **  of  property  rights  that  might  otherwise 
result,  and  as  a  premium  on  injustice?  Surely  this  would  be  a 
serious  reflection  on  the  moral  responsibility  of  even  our  modern 
Solons,  and  naturally  recalls  Cicero's  comment :  '*  Nihil  tam  absur- 
dvm  quod  non  dictum  sit  ab  aliquo  philosophorumy 

But  it  is  to  be  observed  that  the  act  permitting  divorced  parties 
to  marry  ajgain  was  passed  in  1849,  while  the  old  law  of  1672,  giving 
dower  to  mnocent  divorced  wives,  was  reenacted  in  1877.  Why 
should  the  former  control  the  latter?  If  there  is  any  inconsistency, 
the  law  of  1849  must  give  way.     However,  the  law  of  1877  in  no 
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way  conflicts  with  the  remarriage  permitted  by  the  statute  of  1849. 
It  is  only  when  we  read  into  the  latter  the  rights  that  spring  from 
marriage  at  common  law,  and  construe  it  as  securing  those  rights 
from  molestation  at  the  hands  of  future  kgislatures^  that  a  clash 
results. 

There  has  been  said  to  be  a  ^'Golden  Rule"  by  which  judges 
should  be  guided  in  the  construction  of  statutes ;  that  they  ought 
'*  to  look  at  the  precise  words  of  the  statute  and  construe  them  in 
their  ordinary  sense  only,  if  such  construction  would  not  lead  U>  any 
absurdity  or  manifest  injustice ;  but  if  it  would,  then  they  ought  so 
to  vary  and  modify  the  words  used  as  to  avoid  that  which  it  cer- 
tainly could  not  have  been  the  intention  of  the  Legislature  should 
be  done."  (Per  Jervis,  C.  J.,  in  Abley  v.  Dale,  11  C.  B.  390,  E.  C. 
L.  R.  73,  (1861.) ;  in  Castrique  v.  Page,  13  C.  B.  463,  E.  C.  L.  R. 
76,  (1853.) ;  and  in  Mattison  v.  Harr,  14  C.  B.  385,  E.  C.  L.  R. 
78,  (1854.)  "  But,"  remarked  the  formulator  of  the  rule,  "if  the 
precise  words  used  are  plain  and  unambiguous  in  our  judgment,  we 
are  bound  to  construe  them  in  their  ordinary  sense,  even  though  it 
do  lead,  in  our  view  of  the  case,  to  an  absurdity  or  manifest  in- 
justice. Words  may  be  modified  or  varied  where  their  import  is 
doubtful  or  obscure.  But  we  assume  the  functions  of  legislators 
when  we  depart  from  the  ordinary  meaning  of  precise  woids  used, 
merely  because  we  see,  or  fancy  we  see,  an  absurdity  or  manifest 
injustice  from  an  adherence  to  their  literal  meaning."  Jervis,  11 
C.  B.  391,  (1851.)  ;  per  Pollock,  C.  B.  9  Exch.  465,  (1854.). 

The  construction  put  upon  the  act  of  1877  is  based  on  the  assump- 
tion that,  *'  where  a  woman  lives  with  her  husband  at  his  death  she 
possesses  the  right  (to  dower),  and  the  same  right  can  then  belong 
to  no  other."  Inasmuch  as  the  language  of  the  statute  makes  no 
exception  in  favor  of  a  second  wife,  and  its  avowed  object  is  defeated 
if  such  exception  is  made  against  the  innocent  first  wife,  the  obser- 
vation loses  all  force  if  put  forward  as  something  that  was  in  the 
legislative  mind  at  the  time  of  the  enactment  of  the  section.  If  it 
is  a  common  law  principle  thus  stated,  and  not  deducible  from  the 
language  employed  by  the  law  makers,  the  reply  is  that  the  common 
law  as  to  dower  was  never  the  law  of  Connecticut,  and  that,  in  any 
case,  the  Legislature  may  modify  or  repeal  that  law  at  pleasure.  But 
is  there  any  manifest  injustice  or  absurdity  in  allowing  several 
women,  a  widow  and  innocent  divorced  wives,  dower  in  the  same 
property,  and  would  such  a  proceeding  contravene  any  rule  of  law  or 
equity? 

In  the  first  place,  when  a  woman  marries  she  does  so  (in  legal 
estimation,  at  least)  with  her  eyes  open,  and  cannot  plead  ignorance 
if  an  innocent  divorcee  and  a  statute  combine  to  postpone,  curtail 
or  defeat  her  supposed  rights  in  her  husband's  property.  She  is 
bound  to  know  both  the  law  and  the  fact  (e.  g,,  in  strict  law  she  is 
guilty  of  adultery,  if  she  innocently  marries  a  married  man,  in 
states  where  the  marriage  of  either  party  makes  sexual  intercourse 
adultery).  If,  without  investigation,  she  enters  into  the  contract 
she  does  so  at  her  risk.  The  rights  of  the  divorced  wife  under  the 
statute  have  been  previously  acquired,  and  whether  such  rights  are 
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vested  or  ooDtingent  they  are  superior  to  those  of  the  second  wife, 
and  can  no  more  be  displaced  or  superceded  than  can  the  lien  of  a 

firior  mortgage  be  postponed  to  that  of  a  subsequent  encumbrancer, 
t  is  difficult,  therefore,  to  see  just  where  the  injustice  to  the  widow, 
in  allowing  dower  to  the  innocent  divorced  wife,  comes  in. 

But,  further,  whv  is  there  any  insuperable  obstacle  to  holding  that 
property  may  be  charged  with  distinct  dower  rights  in  favor  of  sev- 
eral persons?  The  heirs-at-law  or  devisees  are  entitled  to  the  dece- 
dent's realty,  but  subject  to  liens  and  encumbrances,  to  dower 
interests  and  to  all  rights  attaching  prior  to  the  death  of  the  owner. 
A  dower  right  is  something  in  the  nature  of  an  encumbrance,  created 

S  marriage  as  a  result  of  positive  law.  It  is  so,  at  least,  in  the 
lited  States.  The  right  is  ended  at  common  law  by  divorce  a  vin- 
culo, but  the  common  law  right  of  dower  no  longer  exists  in  this 
country,  the  rights  of  the  surviving  wife  in  the  real  estate  of  her 
hasband  being  created  by  statute  alone.  In  the  main,  the  estate 
conferred  upon  the  widow  conforms  to  that  of  the  common  law,  but 
in  the  very  opinion  before  us  the  court  admits  that  '*  our  land  law 
(Connecticut)  was,  from  the  beginning,  different  from  that  of  Eng- 
land. .  .  .  The  tenancy  by  dower  was  unknown  to  our  early 
law.  The  widow's  interest  in  the  land,  as  well  as  the  personal  prop- 
erty of  her  husband,  was  through  distribution.  As  our  law  gave 
her  one-third  of  all  her  husband's  estate,  subject  to  the  discretion  of 
the  court  in  distribution,  there  was  no  dower  except  to  meet  a  case 
where  a  husband  by  will  should  divert  his  whole  property."  ^ 

Why,  then,  should  the  court  construe  a  statute,  plain  on  its  face, 
so  as  really  to  apply  the  old  doctrines  of  coverture  ?  Because  a 
woman  is  found  in  circumstances  unknown  to  the  common  law  is  no 
reason  for  creating  rights  by  construction.  But  here  she  is  found  in 
circumstances  easpreaaly  provided  for  by  the  law-making  power,  unless 
it  is  to  be  supposed  that  upon  a  subject  in  which  the  common  law 
bad  never  been  followed  a  further  departure  was  intended  as  con- 
formance. Surely  it  is  competent  for  the  Legislature  to  create  an 
estate,  vested  or  contingent,  in  the  wife,  divorced  wife  or  widow,  as 
it  sees  fit.  It  is  not  bound  by  old  notions  of  coverture  and  can  pro- 
tect and  provide  for  helpless  woman  whenever  and  wherever  her 
relations  to  a  man  who  is  or  has  been  her  husband  warrant  As  a 
free  ae;ent,  untrammeled  by  inapplicable  common  law  views  and 
methods,  it  may  enact  such  laws  affecting  dower  as  it  deems  expe- 
dient ;  it  may  prescribe  any  measure,  either  as  to  Quantity  or  quality, 
and  may  determine  the  relationship  and  status  of  the  parties  neces- 
sary to  bring  the  statute  into  operation.  It  alone  is  the  judge  of  the 
Wdom  and  policy  of  its  enactments,  and  no  court  has  the  right  to 
overrule  that  juderment  unlei>s  the  Legislature  has  clearly  exceeded 
its  functions :  Adler  v.  Whitbeck,  44  Ohio  St  539,  (1886.)  "  It  has 
never  been  doubted  that  this  entire  body  and  system  of  law,  regulat- 
ing in  general  the  relative  rights  and  duties  of  persons  within  the  ter- 
ritorial jurisdiction  of  the  State,  without  regard  to  their  pursuits,  is 
subject  to  change  at  the  will  of  the  Legislature  of  each  State, 
except  as  that  will  may  be  restrained  by  the  Constitution  of  the 
United  States" :  Smith  v.  Alabama,  124  U.  S.  475,  (1887.). 
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Upon  the  death  of  the  husband,  the  widow  and  innocent  diyoroed 
wives  should  be  entitled  to  have  their  shares  assigned,  or  dower 
admeasured  and  set  off,  in  order  of  seniority.  If  the  divorced  wives 
have  faithfully  performed  their  marital  duties,  why,  as  a  matter  of 
equity,  are  their  rights  inferior  to  those  of  the  wife  living  with  her 
husband  at  the  time  of  his  death  (the  wife  of  a  month,  peniaps),  the 
heir-at-law  or  the  object  of  his  testamentary  bounty  ? 

If  the  widow  and  divorced  wives  are  not  entitled  t9  admeasure- 
ment in  order  of  their  marriage  immediately  upon  tHe  husband's 
death,  that  is,  if  all  cannot  enjoy  the  right  immediately,  then  the 
decision  in  the  case  of  Stahl  v.Stahl,  114  111.375,  (1885.),  points  the 
way  to  a  proper  disposition.  It  was  there  held  that  a  wife,  who  had 
obtained  a  divorce  from  her  husband  for  extreme  and  repeated 
cruelty,  was  entitled  to  dower  in  all  her  divorced  husband's  lands  for 
her  lifetime,  the  second  wife  being  "entitled  to  dower  in  the  whole  of 
the  premises,  subject  to  the  encumbrance  of  the  first  wife's  prior 
right  of  dower,  during  the  continuance  of  that  right" 

The  idea  of  several  dower  rights  in  the  same  land  is  as  easily 
entertained  in  legal  theory  as  that  of  the  existence  of  superposed 
liens.  The  right  of  the  first  wife  under  the  statute  is  that  of  a  senior 
encumbrancer,  and  the  rights  successively  acquired  by  innocent 
divorced  wives  ad  infiniium  are  superior  to  those  of  the  widow,  the 
"junior  encumbrancer." 

The  writer  believes  the  decision  of  the  court  in  these  appeals  waa 
proper,  but  that  it  should  have  been  put  upon  another  ground.  Is 
not  the  real  reason  why  B.  and  G.  should  not  have  dower  in  the  lands 
of  A.  not  that  A.  left  a  wife  surviving,  but  that  B.  and  C.  had  them- 
selves remarried  ?  If  that  is  firm  ground,  then  it  could  make  no 
difference  whether  or  not  D.  died  before  B.  and  G.  This  line  of 
reasoning  will,  of  course,  prevent  "troublesome  questions"  from 
arising  only  where  the  innocent  divorced  wives  have  remarried ;  but 
it  is  sufficient  for  the  determination  of  the  present  case  and  certainly 
seems  more  consonant  with  justice  and  fairer  to  the  Legislature. 

When  B.  and  C.  remarried,  they  voluntarily  relinquished  all  claim 
to  an  interest  in  A.'s  estate.  Such  would  appear  an  equitable  con- 
struction to  put  upon  their  acts,  and  should  satisfy  such  a  statute  as 
that  of  1877,  unless,  indeed  (which  is  contrary  to  the  plain  intima- 
tion), the  statute  was  intended  simply  as  punishment  of  the  erring 
husband.  Of  course,  under  the  Connecticut  law,  which  gives  the 
wife  no  dower  interest  during  coverture,  but  only  a  distributive 
share,  or  its  equivalent,  upon  the  death  of  the  husband,  B.  and  C. 
upon  remarriage  acquire  no  inchoate  right  in  the  realty  of  their 
second  husbands ;  but  then,  they  had  had  no  such  right  in  the  realty 
of  their  first.  If  the  second  husbands  should  die,  B.  and  C.  would 
at  once  acouire  vested  interests  in  the  property  of  which  the  second 
husbands  died  seized,  and  would  be  entitled  to  have  their  dower  set 
off  and  assigned.  They  thus  put  themselves  in  exactly  the  same 
position  with  relation  to  their  second  husbands  that  existed  between 
them  and  their  first  husbands. 

Both  the  first  and  second  husbands  dying  at  the  same  time,  would 
B.  and  C.  be  entitled  to  dower  in  the  estate  of  both  ?    It  would  seem 
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tbat  this  is  a  podtion  more  repagnaDt  to  principle  than  that  of  a 
widow  and  one  or  more  divorced  wives  claiming  dower  in  the  same 
lands  under  different  statutes.  Under  the  common  law  a  widow 
could  not  have  dower  both  out  of  lands  given  in  exchange  and  those 
taken  in  exchange.  And,  to-day,  she  may  take  under  the  will  or 
under  the^  statute.  The  law  does  not  allow  her  a  double  portion,  and 
if  she  claims  in  one  way  her  claim  in  the  other  is  inconsistent  She 
must  make  her  election.  An  election  not  to  take  under  the  Connec- 
ticut statute,  a  waiver  and  voluntary  relinquishment  of  rights  there- 
under, should  be  conclusively  presumed  in  case  of  remarriage.  It 
amounts  to  a  choice  of  chances,  which  she  is  free  to  make.  Nor 
should  this  election  be  allowed  to  be  made  after  the  death  of  either 
the  divorced  husband,  or  the  second  husband,  or  both,  for  upon 
remarriage  her  condition  is  completely  altered  and  the  status  that  is 
contemplated  by  the  statute  as  existing  is  lost. 

It  was  the  fact  that  the  relation  between  the  first  husband  and  B. 
and  G.  after  their  divorces,  no  longer  existed,  and  that  by  the  termi- 
nation of  this  relation,  the  wives  were  cast  upon  a  cold  world,  that 
undoubtedly  led  the  Legislature  to  adopt  tne  paternal  statute  of 
1877.  That  act  takes  the  injured  wife  by  the  hand,  and  says :  **  You 
have  been  wronged  and  deprived  of  the  support  on  which  you  relied, 
not  through  any  fault  of  your  own,  but  by  reason  of  your  husband's 
evil  ways.  You  are  no  longer  his  wife,  and  under  the  common  law 
are  not  entitled  to  dower  after  his  death,  but  after  that  event  you 
shall  have  dower  in  his  estate  as  a  rewiurd  for  your  fidelity,  a  pro- 
vision toward  your  support  and  a  punishment  to  him."  The  wife  is 
left  in  an  unprotected  condition.  When  she  remarries  she  is  no 
lon^  in  the  position  contemplated  by  the  Legislature,  and,  in 
justice,  after  the  assumption  of  this  new  tie,  she  is  no  more  eniitled 
to  dower  than  is  the  pensioned  widow  entitled  to  assistance  after 
remarriage.  Express  provision  bars  in  the  latter  case,  and  reason^ 
able  interpretation  in  the  former.  In  both,  the  one  bound  is  freed 
by  the  act  of  the  beneficiary. 

Such  remarriiu;e  is  not  taken  into  account,  as  an  exception,  in  the 
Act  of  1877 ;  if  in  mind,  there  is  nothing  to  indicate  it.  But  a 
thing  within  the  letter  is  not  within  the  statute  if  contrary  to  its 
intention:  People  v.  Utica  Ins.  Co.,  15  Johns'*"  381,  (1818.);  ap- 
proved in  Ins.  Co.  v.  Qridley,  100  U.  S.  615,  (1879.). 

It  seems  reasonable,  too,  to  hold  that  while  under  such  a  statute 
the  husband  cannot  by  remarriage  deprive  his  innocent  divorced 
wife  of  her  quality  as  such,  that  she,  bv  remarriage,  may  destroy  her 
right  and  absolutely  sever  the  last  link  between  them.  In  the  case 
of  Bice  V.  Lumley,  10  Ohio  St  596,  (1 857.),  it  was  held  that  a  woman 
who  has  obtained  a  divorce  a  vinculo  for  the  fault  of  her  husband,  and 
afterward  married  another  man,  is  not  after  the  death  of  the  person 
who  was  her  first  husband  entitled  to  dower  in  his  estate.  **  In  such 
case,^  it  was  said,  "  the  dower  is  not  lost  by  way  of  forfeiture,  but  a 
woman  divorced  a  vinculo  matrimonii  from  her  first  husband,  and  by 
subsequent  marriage  the  wife  of  another  man  at  the  time  of  the 
death  of  the  person  who  had  been  her  first  husband,  is  not  the  widow 
of  the  latter  within  the  terms  of  the  statute  relating  to  dower."  The 
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Connecticut  statute  in  question  clearly  contemplates  the  existence  of 
the  divorced  wife  as  a  divorced  toife,  if  she  is  to  benefit  by  its  provi- 
sions. But  after  remarriage  is  she  the  divorced  wife  of  her  first  hus- 
band ?  In  common  parlance  (as  it  should  be  in  legal  estimation) 
she  is  not,  she  is  anotner  man's  wife. 

It  seems  to  the  writer  that  there  can  be  little  question  of  the 
divorced  wife's  capacity  to  waive  the  benefits  of  the  statute,  to  relin- 
quish her  rights  under  it  and  bar  her  claim.  It  is  true  generally 
that  during  coverture  the  wife's  inchoate  right  of  dower  is  incapable 
of  being  transferred  or  released  except  to  one  who  has  already  had, 
or  by  the  same  instrument  acquires,  an  independent  interest  in  the 
land ;  that  the  right  cannot  be  leased  or  mortgaged,  nor  can  a  mar^ 
ried  woman  bind  herself  personally  by  a  covenant  or  contract  affect- 
ing her  right  of  dower  during  the  marriage.  But  in  Connecticut,  it 
seems,  no  such  thing  as  inchoate  right  of  dower  exists.  Only  upon 
the  death  of  the  husband  does  the  right  attach,  and  it  is  then  a 
vested  right,  whether  the  claimant  be  the  widower  innocent  divorced 
wife.  The  remarriage  of  the  divorced  wife,  if  considered  as  a  waiver 
or  relinquishment  of  rights  under  the  statute,  affects  no  interest 
existing  at  the  time,  its  operation  being  by  qtiaai  estoppel  (for  want 
of  a  better  term)  when,  after  the  husband's  or  ex-husband's  death, 
the  claim  is  made.  When  the  innocent  divorced  woman  acquires  the 
contingent  estate  she  is  certainly  a  femme  eole  and  under  no  disabil- 
ity. The  general  incapabilities,  spoken  of  in  the  preceding  para- 
graph, arise  from  coverture  and  tne  principle  applies  to  the  wife's 
inchoate  interest  There  would  be  no  reason,  therefore,  in  holding 
her  incapable  of  barring  her  contingent  right  by  remarriage.  She 
b  free  to  act  and,  having  acted,  the  reason  of  the  law  as  applied  to 
her  has  ceased.  She  has  put  herself  outside  the  spint  of  its 
provisions. 

In  conclusion,  the  writer  is  conscious  that  the  ideas  advanced  above 
partake  largely  of  the  nature  of  personal  opinion,  but  there  does 
seem  to  be  a  foundation  in  justice  and  equity  for  principles  such  as 
have  been  suggested,  and  for  an  application  of  the  law  in  accordance 
therewith.  It  certainly  appears  a  violent  construction  to  hold  that  a 
statutoiT  obligation,  imposed  witheut  qualification,  was  intended  to 
or  should  operate  only  where  the  person  absolutely  bound,  so  far  as 
language  can  go,  sees  fit ;  that  he  may  submit  or  ignore  ad  libitum, 
leaving  the  person  for  whose  benefit  the  statute  was  passed  deprived 
of  a  valuable  rizht  and  without  redress.  Such  escape  can  only  be 
throueh  the  loophole  of  a  spurious  intent,  foisted  upon  the  law,  or  a 
denial  of  the  sovereign  power  of  the  Legislature  to  create  rights  and 
impose  duties  in  its  discretion.  On  the  other  hand,  it  is  an  elemen- 
tary proposition  that  he  who  has  a  right  may  waive  it  or  preclude 
himself  from  asserting  it.  In  few  cases  is  compulsory  acceptance  of 
benefits  conferred  by  statute  intended.  Public  policy  may  sometimes 
demand  that  a  right  bestowed  shall  not  be  sacrificed,  but  it  equallv 
demands  that  privil^es  granted  shall  not  be  abused  and  perverted. 


Laneaster,  Wis.  Oearge  B.  ClemenJUon. 
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Municipal.  Corporations  ;  Power  Over  Public  Highways  ; 
Hack-stands  ;  Contracts  by  Railroads  for  the  Private  Use 
OP  Station  Grounds.  Pennsylvania  Co,  et  al.,  v.  City  of  Chicago 
a  al.,  Supreme  Court  of  Illinois,  October  16,  1899,  64  N.  E.  825. 

The  PeoDsylvania  Company  controls  one  of  the  largest  and 
busiest  stations  in  the  City  of  Chicago.  By  an  ordinance  of  Decem- 
ber 31,  1885,  the  City  establbhed  a  hack-stand  which  was  thereby 
permitted  to  occupy  the  street  for  a  distance  of  three  hundred  feet 
in  front  of  this  station.  Thus  the  waitin;;  carriages  stand  directly 
in  the  way  of  passengers  going  to  and  from  the  depot.  It  is  not 
disputed  that  some  twenty  hacks  and  express  wagons  occupy  this 
«tand  for  the  entire  business  day,  and  that  some  twenty-five  horses 
are  fed  there  daily.  On  February  24, 1896,  the  Pennsylvania  Com- 
pany filed  a  bill  for  an  injunction  restraining  the  City  from  continu- 
ing the  hack-stand,  alleging  that  it  prevented  access  to  their  station, 
thus  interfering  with  their  private  rights,  and  placing  an  unjust 
burden  upon  their  property.  It  appeared  that  the  Company  bad 
leased  certain  parts  of  the  station  grounds  to  the  Eighme  Carriage 
Company,  granting  to  it  the  right  to  solicit  patronage  in  the  station. 
The  injunction  was  denied  in  an  opinion  by  Phillips,  J.,  on  the 
ground  that  the  munidpality  might  permit  a  private  hack-stand  to 
be  established  upon  its  streets  in  front  of  public  buildings,  and  that 
this  applied  to  buildings  occupied  by  quasi-public  corporations. 
Cartwri^ht,  C.  J.,  dissented  on  the  ground  that  the  legitimate  uses 
of  a  public  street  could  not  be  altered  by  the  public  character  of 
the  buildings  thereon.  He  says :  "  It  seems  to  me  absurd  that 
because  property  is  owned  by  the  State  for  a  State  house,  .  .  . 
or  by  a  school  district  for  a  school-house,  the  city  may  obstruct  the 
street  in  front  of  it  and  turn  it  into  a  market  place  or  a  stable 
yard."  But  the  authorities  he  cites  relate  to  carriage  stands  in 
front  of  private  houses.  He  further  held  that  complainants  had  no 
adequate  remedy  at  law,  because  there  actions  would  lie  not  against 
the  city,  but  against  the  individual  and  irresponsible  hackmen.^ 

The  vital  point  of  difference  then  between  the  majority  opinion 
{excluding  dicta)  and  the  opinion  of  Cartwright,  C.  J.,  is  as  to  the 
rights  of  a  city  to  establish  a  hack-stand  in  front  of  a  public  build- 
ing on  the  ground  that  the  public  nature  of  the  edifice  renders  the 
street  in  front  peculiarly  susceptible  to  public  control. 

The  cases  as  to  this  exact  point  are  very  few,  but  a  brief  exami- 
nation of  some  of  the  decisions  where  the  facts  are  similar  to  those 
in  the  principal  case  will  suggest  some  points  of  interest.  It  seems 
to  be  generally  admitted  that  the  grant  of  a  street  for  a  hack-stand 
is  a  mere  private  use.  Branahan  v.  Hotel  Co.,,  39  Ohio  St  833 
p883.);  McCaffrey  v.  SmUh  et  al,  41  Hun.  117  (1886.).  The  rule 
18  laid  down  in  *' Elliott  on  Roads  and  Streets"  (p.  331)  as  follows: 
"  But  a  city  cannot  authorize  such  stands  where  they  will  interfere 
with  the  access  to  the  premises  or  otherwise  deprive  him  (the  abut- 
ting owner)  of  his  rights  as  owner  of  the  fee."  If  this  rule  be 
strictly  followed  the  City  of  Chicago  had  no  right  to  authorize  a 
<»tb-stand  in  front  of  a  station  where  it  would  necessarily  interfere 
with  the  daily  traffic.    In  the  leading  case  of  Rex  v.  Cross,  3  Camp. 
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224  (1812.),  Lord  Ellenborougb  held  it  unlawful  for  ibe  public 
stat^ee  to  stop  in  front  of  Charing  Croes  for  three  quarters  of  an 
hour  while  waiting  for  passengers  between  trips.  In  Montgamerry  v. 
Parker,  114  Ala.  118,  21  So.  452  (1896.),  it  was  decided  that  the 
proprietor  of  a  hotel  has  no  more  right  than  anj  other  person  to 
Uock  an  adjacent  street  with  a  hack-stand.  The  only  Pennsylvania 
case  in  point  in  the  present  discussion  is  OUy  of  Lancaster  v.  Seimer, 
14  Lancaster  Law  Review,  193  (1897.),  where  it  was  held  that  a 
city  had  no  power  to  sell  any  part  of  its  streets,  even  in  front  of  a 
railroad  station,  for  use  as  a  private  cab-stand. 

£zcept  the  above  cases  no  authorities  have  been  found  on  this 
Question  of  the  power  of  a  municipality  to  authorize  a  cab-stand  in 
front  of  a  building  against  the  wishes  of  the  owner.  From  an 
examination  of  these  cases  and  the  few  others  which  have  reached 
the  appellate  courts  we  may  conclude  that  the  general  rule  is  that  a 
municipal  corporation  may  make  any  reasonable  regulations  as  to 
hacks  and  hacK-stands  it  desires  without  regard  to  abutting  owners. 
The  following  recent  cases  will  serve  to  illustrate  this  rule :     MorUr 

f  ornery  v.  Parker,  114  Ala.  118  (1896.);  Emporia  v.  Shaw,  51 
Pacific,  237,  6  Kan.  App.  208  (1897.);  Lucas  v.  Herbert,  148  Ind. 
64,  47  N.  E.  146  (1897.).  From  this  rule  the  principal  case  of 
Chicago  V.  the  R.  R.  Co.  marks  no  departure  in  theory.  The 
majority  of  the  Court  evidently  considered  the  establishment  of  this 
hack-stand  a  reasonable  regulation. 


Deprivatxon  op  Attornby's  Lien. — Burpee  v.  Toumeend 
(Dec.,  1899),  61  N.  Y.  Supple.  467.  The  question  raised  in  this 
cai*e  involved  some  points  of  law  upon  which  the  courts  have  not 
been  unanimous.  The  questions  are  of  frequent  occurrence  at  the 
present  dav  and  of  much  importance.  The  action  was  brought  bv 
Edward  d.  Burpee  against  Gerard  B.  Townsend,  and  was  settled 
later  by  the  parties,  nothing  being  paid  in  settlement  A  motion  was 
made  by  the  attorney  for  the  plaintiff  for  leave  to  prosecute  the  action 
in  aid  of  his  lien  for  costs,  but  it  was  denied.  The  Court  said  :  "  The 
parties  had  the  right  to  setUe  the  action  and  the  attorney's  lien  was 
subject  to  such  right  The  law  encourages  such  settlements  and  does 
not  permit  attorneys'  liens  to  stand  in  the  way  of  them.  It  is  said, 
in  some  decbions,  that  where  the  parties  collusively  settle  the  action 
so  as  to  defraud  the  attorney  he  will,  on  showing  that  fact  and  that 
the  client  is  worthless,  be  permitted  to  prosecute  the  action  to  judg- 
ment, in  order  to  establish  nis  right  against  the  opposite  party  under 
his  lien.  This  is  rather  fanciful  at  best,  but  no  such  case  is  here 
presented." 

The  authorities  on  the  question  of  attorney's  lien  are  more  or  less 
confused  and  unsettled.  **  The  lien  of  an  attorney  upon  property  of 
his  .client  in  his  possession  has  been  recognized  from  tne  earliest 
times  and  never  questioned.  It  is  the  right  of  the  attorney  to  retain 
possession  of  such  property  until  his  claim  for  compensation  for  pro- 
fessional services  has  been  satisfied,  and  while  some  question  has 
been  made  as  to  the  correctness  of  the  term  'lien,'  as  so  applied, 
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the  right  to  it  has  never  been  deDied."  (3  Amer.  and  Eng.  Ency. 
of  Law,  447.)  The  term  ''  lien/'  as  has  just  been  intimated,  is  inac- 
curately used  in  respect  to  an  attorney's  claim  for  professional  ser- 
vices. His  claim  bears  some  of  the  earmarks  of  a  lien,  but  it  is  in 
reality  only  a  claim  or  right  to  ask  the  intervention  of  the  court  in 
his  behalf  when,  having  obtained  judgment  for  his  client,  he  finds 
there  is  a  probability  of  being  deprived  of  his  costs.  The  so-called 
attorney's  lien  differs  from  other  liens  in  so  far  as  there  is  no  right 
of  sale  vested  in  the  attorney ;  he  merely  has  the  right  to  hold  the 
client's  property  until  professional  charges  are  paid,  or  to  deduct  the 
amount  when  money  of  the  client  is  in  bis  possession  and  pay  over 
the  balance  to  the  owner. 

There  are  two  distinct  kinds  of  attorney's  lien,  viz.:  alien  on  judg- 
ment and  one  on  money,  papers  or  other  similar  property  of  the 
client  The  dbtinction  between  the  two  has  ^ven  nse  to  the  terms 
"  charging  lien  "  and  ''  retaining  lien."  While  there  b  nothing  in 
the  names,  a  failure  to  distinguish  between  the  two  classes  has  caused 
much  of  the  apparent  confusion  in  the  authoritif  s  on  this  subject. 

In  the  case  under  discussion  it  appears  that  the  attorney  had  no 
property  of  the  client  in  his  hands,  and  he  had  not  obtained  judg^ 
ment  in  the  cause.  He  had,  however,  incurred  costs  and  rendered 
professional  services  to  the  jilaiotiff,  and  his  contention  was  that  he 
had  an  inchoate  lien  on  the  judgment  which  he  hoped  to  eain  against 
the  defendant  in  the  case.  He  wished  to  prosecute  the  action  to 
judgment  notwithstanding  the  amicable  settlement  by  the  parties. 
The  court  properly  decided  against  his  claim. 

The  policy  of  our  law  is  to  avoid  litigation  as  much  as  possible, 
and  the  fact  that  an  attorney  loses  his  costs  should  not  be  allowed  to 
interfere  nor  stand  in  the  way  of  public  policy.  Moreover,  much 
injustice  might  be  done  if  the  courts  allowed  the  attorney's  conten- 
tion. Suppose  a  plaintiff  in  an  action  decides,  after  action  brought, 
that  his  claim  is  worthless  and  settles  with  the  defendant,  each  agree- 
ing to  defray  half  the  costs  of  court.  Here  the  defendant  would  be 
obliged  to  pay  the  plaintiff's  attorney  if  he  wished  to  avoid  a  use- 
less suit  Such  a  doctrine  would  undoubtedly  lead  to  nseh^s  litisra* 
tion :  65  Howard  Pr.  [N.  Y.]  307.  (1883.),  88  Kentucky  105,(1889.). 

It  has  be^  held  that  a  settlement  between  the  parties  to  an  actioo, 
even  after  judgment  has  been  signed,  will  not  be  set  aside,  even 
though  the  effect  of  such  settlement  be  to  deprive  the  attorney  of 
his  costs,  provided  there  be  no  fraud  or  collusion  on  the  part  of  the 
lidgants.    llJur.  455,  (1847.). 

Where  there  are  cross  actions  and  the  plaintiff  in  each  has  ob- 
tained judgment,  it  has  been  held  competent  for  the  parties  to  make 
a  bona  fide  settlement  of  the  matter  between  themselves,  although 
the  consequence  of  such  settlement  may  be  that  the  attorney  for  oue 
party  will  lose  his  lien  for  services.  2  El.  and  El.  17,  (1865.), 
10  M.  *  W.  18,  (1855.). 

In  so  far  as  this  case  decides  that  an  attorney  can  have  no  such 
interest  in  a  case  as  will  enable  him  to  prevent  the  parties  from  reach- 
ing an  amicable  settlement,  in  the  absence  of  fraud  or  collusion,  it 
it  certainly  in  accord  with  the  better  authorities. 
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Journal  of  the  Federal  Convention  of  1787,  Analyzed, 
etc.  By  Hamilton  P.  Richardson,  Esq.,  of  the  Wisconsin  Bar. 
Ban  Francisco :  The  Murdock  Press.    1899. 

The  proceedings  of  that  Convention  which  framed  the  wonderful 
instrument  under  which  our  law  lives  and  has  its  being  must  always 
have  a  special  interest,  not  only  for  the  legal  profession,  but  for  all 
who  are  interested  in  this  great  civil  government  of  ours.  New 
problems  have  arisen,  new  territories  have  been  acquired,  but  the 
constitution  has  ever  proved  serviceable  in  solving  the  problems  and 
governing  our  newly  found  colonies.  Bightly  interpreted,  it  will 
always  be  thus,  for  it  was  framed  by  men  who  seemed  to  have  known 
their  fellow  men  and  the  philosophy  of  history  so  truly  that  they 
acquired  an  insight  into  the  future  which  may  fairly  be  termed 
prophetic. 

When  we  first  took  up  this  admirable  little  work  we  feared  that  it 
would  add  nothing  to  the  literature  on  the  suhiect.  But  our  fears 
proved  groundless,  for  it  is  a  most  complete  and  well-arranged  sum- 
mary of  the  Convention's  work.  All  the  plans,  the  rough  and 
revised  drafls,  and,  best  of  all,  the  interpretation  are  well  set  forth. 
New  and  original  ideas  are  constantly  to  the  fore,  and  we  can  con- 
clude no  better  than  by  printing  the  conclusion  of  the  author  him- 
self. The  words  in  parenthesis  are  our  own:  "To  a  British 
statesman  (Gladstone)  has  been  attributed  the  saying  that '  As  the 
British  Constitution  is  the  most  subtile  organism  which  has  proceeded 
from  progressive  history,  so  the  American  Constitution  is  the  most 
wonderful  work  ever  struck  off  at  a  given  time  by  the  brain  and 
purpose  of  man.'  But  it  may  be  submitted  (this  idea  is  not  strik- 
inglv  original,  but  plainly  presents  a  truth  which  must  become  clear 
to  all  of  us  upon  a  moment's  reflection,  but  is  not  instantly  patent,) 
that  the  American  Constitution,  instead  of  being  struck  off  at  a  given 
time,  was  drawn  from  the  British  Constitution  and  from  the  fii-st 
American  Constitution  (the  Articles  of  Confederation)  in  substance 
and  in  form,  and  however  the  British  Constitution  may  preserve  the 
equilibrium  of  the  governments  of  Great  Britain,  the  Constitution  of 
the  United  States  of  America  was  disigned  to  preserve  the  great 
principle  of  self-government,  general  and  local,  joint  and  several,  for 
the  p€K>ple  of  America."  J".  Jf.  2). 
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MAY  AN  ESTATE  BE  DEPRIVED  OF  ITS   USUAL 

INCIDENTS    AT  THE   WILL    OF    THE 

CREATOR? 

It  is  proposed  in  this  paper  to  examine  the  development  of 
the  legal  doctrine  by  which  the  owner  of  an  estate,  whether 
large  or  small,  may  hold  the  property  free  from  those  inci- 
dents which  usually  attend  the  ownership  of  such  estate.  It 
will  be  useful  to  preface  this  investigation  by  a  statement  of 
the  various  kinds  of  freehold  estates,  with  their  incidents. 

A,  Estates  in  fee  simple  and  absolute  interests  in  perso- 
nalty. The  usual  incidents  of  the  ownership  of  such  estate 
may  be  classified  as  follows :  (i)  The  power  to  alienate ;  (2)  the 
power  to  will;  (3)  devolution  under  the  intestate  laws,  in  case 
the  owner  does  not  dispose  of  the  estate  in  his  lifetime  or  by 
will ;  and  (4)  the  liability  for  debts. 

B,  Estates  in  fee  tail.  The  only  incidents  with  which  we 
are  concerned  are  (i)  power  to  commit  waste,  and  (2)  power 
to  bar  the  entail  by  fines  and  common  recoveries. 

C  Estates  for  life.  The  important  incidents  are:  (i)  the 
power  to  alienate ;  (2)  forfeiture  for  waste ;  and  (3)  liability  for 
debts. 

(Estates  for  years  are  not  separately  classified   because, 
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SO  far  as  our  purpose  is  concerned,  they  are  governed  by  the 
same  principles  as  estates  for  life.) 

This  table  is  not  intended  as  an  exhaustive  classification  of 
the  incidents  of  estates.  All  that  is  intended  to  be  expressed 
by  it  is  that,  in  the  absence  of  any  restrictive  clause  in  the 
instrument  creating  any  one  of  these  estates,  it  will  have 
attached  to  it  by  law  the  incidents  mentioned.  The  problem 
that  then  arises  is :  How  far  may  the  creator  of  an  estate  by 
express  provision  detach  from  the  estate  created  all  or  any  of 
the  incidents  mentioned? 

The  earliest  statement  of  the  law  is  found  in  Lit.  §  360. 
"  Also  if  a  feoffment  be  made  upon  this  condition,  that  the 
feoffee  shall  not  alien  the  land  to  any,  this  condition  is  void, 
because,  when  a  man  is  enfeoffed  of  lands  or  tenements,  he 
hath  power  to  alien  them  to  any  person  by  the  law.  For  if 
such  a  condition  should  be  good,  then  the  condition  should 
oust  him  of  all  the  power  which  the  law  gives  him,  which 
should  be  against  reason,  and  therefore  such  a  condition  is 
void."  §  361 :  "  But  if  the  condition  be  such  that  the  feoffee 
shall  not  alien  to  such  a  one,  naming  his  name,  or  to  any  of 
his  heirs,  or  of  the  issues  of  such  a  one,  etc.,  or  the  like,  which 
conditions  do  not  take  away  all  power  of  alienation  from  the 
feoffee,  etc.,  then  such  condition  is  good."  §  362  :  "  Also,  if 
lands  be  given  in  tail  upon  condition,  that  the  tenant  in  tail 
nor  his  heirs  shall  not  alien  in  fee,  nor  in  tail,  nor  for  term  of 
another's  life,  but  only  for  their  own  lives,  etc.,  such  condition 
is  good.  And  the  reason  is,  for  that  when  he  maketh  such 
alienation  and  discontinuance  of  the  entail,  he  doth  contrary 
to  the  intent  of  the  donor,  for  which  the  statute  of  W.  2,  Cap. 
I,  was  made,  by  which  statute  estates  in  tail  are  ordained." 
The  effect  of  the  doctrine  of  common  recoveries  upon  the  lat- 
ter proposition  is  thus  stated  in  Co.  Litt.  223  b.:  "  But  as  to  a 
common  recovery  the  condition  is  void,  because  this  is  no 
discontinuance,  but  a  bar,  and  this  common  recovery  is  not 
restrained  by  the  said  statute  of  W.  2.  And  therefore  such 
condition  is  repugnant  to  the  estate  tail."  And  on  the  same 
page.  Lord  Cope  expresses  his  opinion  about  similar  restric- 
tions upon  the  lesser  estates:  *'  As  if  a  man  make  a  lease  for 
life  or  years  upon  condition  that  they  shall  not  grant  over  the 
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estate  or  let  the  land  to  others,  this  is  good,  and  yet  the  grant 
or  lease  should  be  lawful.'*  It  is  noticeable  in  this  earliest 
statement  of  the  law  that  no  distinction  is  taken  between  for- 
feiture upon  alienation  and  restraints  upon  alienation;  the 
illustrations  are  so  concise  that  it  is  difficult  to  understand 
whether  they  are  examples  of  forfeiture  or  simply  of  restraint ; 
but  in  any  event  it  is  clear  that  Littleton's  objection  is  the 
same  to  (i)  an  estate  in  fee  to  A.,  with  the  proviso  that  if  he 
attempt  to  alienate,  the  estate  shall  vest  in  B.,  and  to  (2)  an 
estate  in  fee  to  A.,  with  a  proviso  that  he  shall  have  no  power 
to  alienate  it. 

It  would  have  been  the  simplest  way  to  deal  with  such  con- 
ditions as  are  suggested  above  to  say  that  they  are  void,  be- 
cause they  are  repugnant  to  the  estate  granted  :  that  one  can- 
not in  one  breath  give  A.  an  estate  in  tee  simple  and  in  the 
next  say  that  he  shall  not  have  the  ordinary  powers  of  an 
owner  in  fee  simple — ^that  such  a  condition  is  repugnant  to  the 
estate  granted,  and  therefore  void.  And  Pearson,  J.,  in  Re 
RoshtTy  26  Chan.  Div.  801  (1884),  goes  so  far  as  to  say:  "  I 
confess  I  wish  the  law  had  been  allowed  to  stand  on  the  sim- 
ple question  of  repugnancy,  because  then  there  would  have 
been  no  uncertainty  and  no  confusion."  Certainly  there  would 
have  been  no  uncertainty  and  no  confusion,  and  the  courts 
would  have  been  saved  the  solution  of  many  nice  questions, 
but  it  does  not  follow  that  the  law  would  have  been  more 
beneficial.  In  law,  as  in  morals,  the  easiest  course  is  by  no 
means  necessarily  the  best ;  if  simplicity  is  the  only  argument 
in  £ivor  of  the  repugnancy  rule,  it  were  wiser  to  revise  the 
present  list  of  various  kinds  of  estates,  and  add  to  it,  for  ex- 
ample, subdivisions  of  estates  in  fee  simple,  in  one  of  which  a 
man  might  hold  without  power  to  alienate  it,  in  another  with- 
out liability  for  his  debts,  etc. 

In  fact,  the  authorities,  from  Littleton  to  the  present  time^ 
are  agreed  that  the  repugnancy  theory,  though  the  simplest, 
is  not  the  true  one ;  that  an  estate  may  be  created  without 
the  owner  having  all  the  usual  powers  of  the  possessor  of 
such  an  estate.  Indeed,  it  might  as  well  be  argued  that, 
because  an  owner  in  fee  simple  has  the  natural  right  to  erect 
any  building  upon  his  land  and  use  it  as  he  chooses,  provided 
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he  complies  with  the  police  laws  of  the  state  and  does  not 
create  a  nuisance  to  his  neighbor,  it  would  be  repugnant 
and  illegal  to  insert  in  a  deed  creating  an  estate  in  fee  simple 
a  condition  that  the  grantee  should  not  erect  a  factory  upon 
the  premises  granted ;  and  yet,  of  course,  it  is  well  settled 
that  such  a  condition  is  valid  and  binding,  not  only  on  the 
grantee,  but  on  his  assigns.  It  is  not  true  that  such  a  grant 
contradicts  itself;  the  grantor  does  not  first  give  a  power  and 
then  take  it  away,  but  on  the  contrary  he  never  intends  to 
confer  upon  the  grantee  the  power  to  erect  a  factory.  And 
precisely  the  same  argument  applies  where  the  condition  is 
that  the  grantee  shall  not  alienate ;  if  the  condition  is  to  be 
held  void,  it  must  be  upon  some  other  ground  than  that  the 
grantor  has  contradicted  himself.  Littleton's  own  illustration 
of  a  condition  in  partial  restraint  of  alienation  being  good 
shows  that  the  courts  will  recognize  the  power  of  a  grantor 
to  deprive  the  estate  in  the  hands  of  his  grantee  of  certain  of 
its  usual  legal  incidents.  The  question  then  arises,  how  far 
may  this  be  done  ? 

It  is  submitted  that  the  only  principle,  if  it  may  be  called  a 
principle,  which  governs  such  restrictions  is  public  policy, 
which  is  nothing  more  than  the  effort  of  the  courts  to  apply 
to  the  facts  of  a  given  case  those  principles  of  morality  which, 
though  not  embodied  in  statutes,  are  nevertheless  recognized 
as  legally  binding  in  the  community.  If  it  be  objected  that 
this  implies  the  power  of  judges  to  make  the  law,  whereas 
their  province  is  to  interpret  it,  it  may  be  replied  that  this 
power  is  the  distinguishing  and  crowning  feature  of  our 
common  law,  as  opposed  to  those  systems  of  law  which  are 
embodied  in  codes  whose  existence  implies  the  non-exist- 
ence, or  at  least  the  abolition,  of  any  principle  not  contained 
therein.  In  the  field  of  contract  law,  a  dozen  illustrations 
might  be  given  of  agreements  which  though  not  forbidden  by 
statute  (at  least  originally)  are  yet  forbidden  or  descimaged,  in 
various  degrees,  by  the  courts ;  such  are  those  in  restraint  of 
marriage,  Lowe  v.  Peers,  4  Burr.  2225,  by  a  mortgagor  to 
waive  his  equity  of  redemption ;  Newcomb  v.  Bonham,  i  Vem. 
7,  agreements  to  restrict  the  liability  of  a  common  carrier, 
(which,  of  course,  are  sustained  in  some  jurisdictions),  wager- 
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ing  contracts,  Wilkinson  w,  Tousley^  i6  Minn.  299;  agreements 
tending  to  encourage  litigation,  as  maintenance,  Findon  v. 
Parker,  11   M.  &  W.  682,  or  champerty,  Prosser  v.  Edmonds^ 

1  Y.  &  C.  499.  Nor  is  this  judicial  legislation  confined  to 
contract  law.  The  history  of  the  Rule  against  Perpetuities, 
whose  domain  is  the  law  of  real  property,  is  the  most  striking 
example  of  its  extent  in  the  whole  realm  of  law.  Suggested 
by  Lord  Nottingham,  contrary  to  the  opinion  of  all  the  law 
judges,  in  Duke  of  Norfolk's  case,  3  Ch.  Cas.  i,  extended  to 
the  case  of  infants  in  Stephens  v.  Stephens^  Cas.  temp.  Talb. 

2  28,  and  to  a  child  en  ventre  salmere^  in  Long  v.  Blackall^  7 
T.  R.  100,  and  to  any  number  of  lives  in  being  in  TheUuson  v. 
Woodford^  ii  Ves.  112  j  adding  a  fixed  period  of  twenty- 
one  years  regardless  of  infancy,  in  Beard  v.  Westcott,  5  Taunt. 
393 ;  5  B.  &  Aid.  801 ;  T.  &  R.  25.  and  taking  its  final  modem 
shape  in  Cadell  v.  Palmer,  i  CI.  &  F.  372,  the  Rule  against 
Perpetuities  has  not  only  earned  an  admitted  place  among  the 
principles  of  real  property  law,  but  its  value  in  prohibiting  the 
indefinite  tying  up  of  real  estate  is  admitted  by  every  one. 
Nay,  coming  closer  home,  we  find  that  the  same  objections 
which  have  been  made  by  the  courts  to  contracts  have  been 
made  to  conditions  embodying  the  same  idea  when  annexed 
to  grants  of  real  estate.  In  Brown  v.  Peck^  i  Eden  140,  the 
testator  annexed  to  a  gift  to  his  niece  a  condition  that  it 
should  be  cut  down  if  she  lived  with  her  husband.  The  con- 
dition was  disregarded  as  void.  So  also  Wren  v.  Bradley^  2 
De  G.  A  S.  49.  Evidently,  therefore,  the  question  how  far 
an  estate  may  be  deprived  of  its  usual  legal  incidents  is  simply 
one  of  public  policy ;  or,  as  Pearson,  J.,  says  in  Re  Rosher 
supra :  *'  It  seems  to  me  that,  unintentionally  and  unwittingly, 
another  principle  has  been  applied  here  (forgetting  entirely 
that  the  question  whether  a  condition  was  good  or  bad 
should  be  determined  by  its  repugnancy  to  the  prior  gift),  and 
that  the  question  of  policy  has  been  allowed  to  intervene, 
omitting  altogether  all  considerations  of  repugnancy.  Just  as 
a  general  restraint  of  marriage  was  always  held  to  be  bad,  but 
a  restraint  of  marriage  to  one  particular  individual  was 
always  held,  to  be  good,  so,  in  the  same  way,  although  a 
restraint'of  alienation  in  general  was  decided  to  be  bad,  it  seems 
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to  have  been  thought  that  a  restraint  of  ah'enation  to  one  indi- 
vidual or  his  issue  was  not  bad."  Let  us  now  examine  the 
authorities  to  see  how  for  the  courts  have  permitted  legal  inci- 
dents to  be  detached  from  the  various  estates. 

Let  us  dispose  of  the  simplest  questions  first,  regardless  of 
the  usual  order  of  the  various  estates.  It  is,  of  course,  familiar 
that  the  creator  of  a  life  estate,  may,  if  he  be  so  minded, 
relieve  the  life  tenant  from  all  liability  for  waste ;  in  fact,  the 
doctrine  of  equitable  waste,  or  the  imposition  upon  the  tenant 
for  life  without  impeachment  of  waste,  of  certain  duties  to  the 
remainderman  with  respect  to  the  preservation  of  the  property 
is  one  of  the  recent  illustrations  of  judicial  legislation.  See 
Vanev. Barnard, 3  Vern.  738  ;  Roltw.  SomervUle,  2  Eq.  Cas. Ab. 
759 ;  Lushington  v.  Boldero,  15  Beav.  i,  and  Turner  v.  Wright, 
2  De  G.  F.  &  J.  234.  The  reason  is  clear.  The  public  has  no 
interest,  or  at  least  only  a  very  remote  one,  in  the  question 
whether  a  life  tenant  may  commit  waste ;  if  he  were  owner  in 
fee  simple,  of  course  he  could  destroy  ad  libitum,  and,  conse- 
quently, if  the  creator  of  his  estate  chooses  to  give  him  such 
right,  as  the  public)  is  indifferent,  the  remainderman  cannot 
object,  because  he  only  takes  what  the  testator's  bounty  gives 
him.  If  this  is  a  correct  statement  of  the  principle,  it  would 
seem  to  follow  (though  I  know  of  no  authorities)  that  (i)  the 
creator  of  the  estate  might,  if  he  chose,  relieve  his  life  tenant 
from  liability  for  equitable  waste  also ;  and  (2)  the  creator  of 
an  estate  tail  might,  if  he  chose,  render  the  tenant  in  tail  liable 
to  remaindermen  for  waste. 

On  the  other  hand,  it  is  well  settled  that,  although  prior  to 
the  Statute  de  Donis  a  condition  against  alienation  by  a  tenant 
in  tail  was  valid,  Anonymous  Case,  i  Leon.  292,  yet  since  the 
statute,  the  policy  of  the  law  has  changed,  its  purpose  now  is 
to  encourage  the  freedom  of  property,  various  methods  of 
barring  entails  have  been  devised,  and  such  a  condition  is 
therefore  invalid :  King  v.  Burchell,  Amb.  379.  So,  as  Lord 
Coke  said  in  the  passage  above  quoted,  a  condition  that  tenant 
in  tail  should  not  suffer  a  common  recovery  is  invalid,  and  for 
precisely  the  same  reason.  Indeed,  it  is  just  as  obvious  that 
the  public  is  interested  in  having  land  freely  alienable,  as  that 
the  public  is  not  interested  in  whether  a  life  tenant  may  com- 
mit waste. 
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This  brings  us  naturally  to  a  condition  that  tenant  in  fee 
simple  (or  absolute  owner  of  personalty)  may  not  alien,  and  of 
course,  if  the  policy  of  the  law  requires  that  tenant  in  tail  may 
convert  his  estate  into  a  fee  simple  so  that  he  may  alienate, 
it  also  requires  that  the  tenant  in  fee  cannot  be  restricted 
generally  from  alienating:  Ware  v.  Cann,  lo  B.&  C.  433;  Shaw 
V.  Ford,  7  Ch.  Div.  669 ;  Re  Dugdale,  38  Ch.  Div.  176.  Same 
rule  as  to  absolute  ownership  ol^^xsoxi2!itf\  Bradley  v.Peixoto, 
3  Ves.  324;  Doe  d.  Norfolk  v.  Hawke,  2  East.  481.  There  is 
one  important  exception,  viz.,  that  a  married  woman  may 
have  an  equitable  fee  in  property  settled  to  her  sole  and  sepa- 
rate use,  and  yet  be  deprived  of  the  power  to  alienate  her 
interest.  Here  the  public  interest  in  having  property  freely 
alienable  yields  to  what  the  law  regards  as  the  more  important 
consideration  that  the  wife  may  enjoy  the  benefit  of  her  sepa- 
rate estate  free  from  the  interference  of  her  husband :  Baggett 
v.  Meux,  I  Phil.  627  ;  Wells  v.  McCall,  64  Pa.  207. 

When  we  leave  estates  of  inheritance,  however,  and  descend 
to  estates  for  life  (or  for  years),  we  find  both  a  change  in  the 
policy  of  the  law  and  (for  the  first  time)  a  distinction  between 
forfeiture  and  restraint  upon  alienation.  In  accordance  with 
the  foregoing  principles  we  find  that  a  proviso  that  a  life 
tenant  may  not  alienate  his  interest  is  invalid,  Brandon  v. 
Robinson,  i  Rose  197;  Halme  v.  Hutchinson,  159  Pa.  133; 
Ehristnan  v.  Sener,  162  Pa.  577  (with,  of  course,  an  exception 
as  to  a  married  "womzn,  Jackson  v.  Hobhouse,  2  Mer.  483);  yet, 
on  the  other  hand,  it  is  equally  well  settled  that  a  gift  over 
upon  alienation  of  a  life  tenant,  or  a  gift  to  a  tenant  until  he 
die  or  alienate,  is  good,  Rochfordv.  Hackman,  9  Hare  475.  It 
is  submitted  that  this  distinction  is  not  a  sound  one.  If  the 
policy  of  the  law  is  in  favor  of  allowing  every  freehold  tenant 
to  enjoy  the  power  of  alienating  his  estate,  then  the  law  ought 
to  hold  invalid  a  provision  like  that  in  Rochford  v.  Hackman, 
supra,  forfeiting  his  estate  for  alienation  ;  if,  on  the  other  hand, 
the  public  welfiaire  will  not  be  injured  by  preventing  tenant  for 
life  from  alienating  (as,  of  course,  a  tenant  for  years  may  be 
prohibited  from  assigning),  then  it  is  hard  to  see  why,  in 
Brandon  v.  Robinson,  supra,  the  property  should  not  be  tied 
up  in  the  life  tenant's  hands,  as  well  as  forfeited  upon   his 
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attempt  to  alienate.  The  law  as  it  stands  seems  illogical.  As 
to  which  of  the  two  logical  views  should  be  adopted,  some 
light  is  thrown  by  the  cases  which  discuss  the  question  how 
far  a  man  may  settle  property  of  his  own,  reserving  a  life 
interest,  with  a  proviso  that  if  he  alien,  his  interest  shall  termi- 
nate. In  Phipps  V.  Ennismore^  4  Russ.  131,  such  provision 
was  held  invalid,  on  the  ground  that  it  is  an  attempt  to  invali- 
date one's  own  subsequent  conveyance,  and  of  course  this 
principle,  if  correct,  would  not  assist  our  decision.  In  Brooke 
V.  Pearson,  27  Beav.  181,  the  provision  was  held  valid,  because 
it  happened  that  the  subsequent  mortgagee  was  not  injured; 
the  decisions  are  reconcilable  on  the  ground  that  such  a  provi- 
sion is  valid  unless  it  injures  the  life  tenant's  own  grantee.  But 
in  Knight  v.  Browne,  30  L.  J.  N.  S.  Ch.  649,  Wood,  V.  C,  ex- 
pressly held  such  proviso  valid.  Finally,  in  Re  Pearson,  3 
Ch.  Div.  807,  such  a  proviso  was  held  invalid.  Knight  v.  Browne 
being  distinguished  on  the  ground  that  the  gift  over  to  the 
wife  was  part  of  a  marriage  settlement,  but  the  decision  is  the 
less  satisfactory,  because  the  condition  also  included  a  for- 
feiture upon  the  life  tenant's  insolvency,  and  the  court  held 
that  it  operated  as  a  fraud  upon  his  creditors.  The  point  is 
evidently  unsettled.  Evidently,  however,  the  cases  just  cited 
assume  that  the  restriction  upon  alienation  by  life  tenant,  if 
created  by  a  stranger,  would  be  held  valid,  and  on  the  whole, 
this  seems  the  sounder  view.  It  is  aided  by  the  admitted  rule 
that  the  lessee  for  years  may  be  prohibited  from  alienating, 
and  if  no  practical  inconvenience  has  resulted  from  this,  it  is 
likely  that  none  will  from  applying  the  same  prohibition  to  a 
tenant  for  life.  As  to  the  case  of  the  tenant  for  life  having 
created  his  own  estate,  the  cases  can  perhaps  be  reconciled  by 
holding  that  such  an  arrangement  is  legally  unobjectionable, 
Brooke  v.  Pearson,  supra,  especially  in  favor  of  a  wife.  Knight 
V.  Browne,  supra,  unless  its  effect  is  to  defeat  either  the  tenant's 
own  grantee,  Phipps  v.  Ennismore,  supra,  or  his  creditors.  Re 
Pearson,  supra;  practically  the  exceptions  will  prove  so 
numerous  that  it  would  do  no  damage  to  admit  the  existence 
of  the  rule. 

Perhaps  the  present  is  the  most  appropriate  opportunity  to 
advert  to  the  question  whether  \n  this  whole  class  of  cases 
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there  is  any  distinction  between  conditions  and  limitations. 
So  far  as  conditions  subsequent  are  concerned,  there  is  appar- 
ently no  distinction ;  a  gift  to  A.  and  his  heirs,  until  he  alien- 
ate, and  a  gift  to  A.  and  his  heirs  with  a  proviso  that  if  he 
alienate,  then  to  B.  and  his  heirs,  are  precisely  equivalent.  A. 
takes  an  absolute  estate  in  fee  simple  in  either  case.  But 
suppose  the  illegal  condition  is  precedent,  as  a  gift  to  A.  and 
his  heirs,  provided  he  will  live  apart  from  his  wife,  or  a  gift  to 
A.  and  his  heirs,  so  long  as  he  lives  apart  from  his  wife.  In  Re 
Moore,  39  Ch.  Div.  116,  held  that  under  such  a  limitation  as 
the  latter,  A.  would  not  hold,  except  during  such  time  as  he 
lived  apart  from  his  wife,  and  yet,  of  course,  the  policy  of  the 
law  is  just  as  much  infringed  upon  as  in  the  former  case, 
where  evidently  the  condition  would  be  disregarded.  Brown 
v.  Peck^  supra.  The  decision  in  Moore's  case  is,  however, 
probably  right;  it  seems  impossible,  as  Kay,  J.,  points  out, 
for  the  court  to  allow  the  beneficiary  to  take  during  the  very 
period  when  the  testator  has  forbidden  it ;  it  would  be  both  an 
extension  of  his  gift,  and  a  hardship  on  the  person  who  would 
take  by  default.  The  obvious  difficulty  of  these  cases,  however, 
need  not  concern  us.  In  the  nature  of  things  the  attempt  to 
limit  the  incidents  of  an  estate  must  necessarily  be  in  legal 
effect  an  estate  with  condition  subsequent,  and  in  the  case  of 
such  conditions,  as  we  have  seen  above,  the  difficulty  does  not 
arise.  The  distinction  will,  therefore,  not  be  further  noticed. 
Turning  from  general  restraints  on  alienation  to  partial 
restraints,  w^  find  the  law  to  be  in  a  state  of  confusion.  In 
Doe  d.  Gillv.  Pearson^  6  East  173,  real  estate  was  devised  by 
a  testator  to  his  two  daughters,  Ann  and  Hannah,  in  fee 
"  upon  this  special  proviso  and  condition,  that  in  case  my  said 
daughters  Ann  and  Hannah  Collett,  or  either  of  them  shall 
have  no  lawful  issue,  that  then  and  in  such  case  they  or  she 
having  no  lawful  issue  as  aforesaid  shall  have  no  power  to 
dispose  of  her  share  in  the  said  estates  so  above  given  to  them 
except  to  her  sister  or  sisters,  or  to  their  children."  Ann 
died  without  having  had  any  issue,  but  having  shortly  before 
her  death  levied  a  fine  to  the  use  of  her  husband.  Wait.  Lord 
EUenborough  held,  in  a  somewhat  unsatisfactory  opinion,  that 
the  fine  was  invalid,  as  she  had  no  power  to  alienate  to  her 
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husband;  he  relied  upon  Daniel  v.  Ubley,  Jones  137,  where  a 
devise  "  To  a  wife  to  dispose  at  her  will  and  pleasure,  and  to  give 
to  which  of  her  sons  she  pleased  "  was  thought  by  a  majority 
of  the  court  to  pass  a  fee  simple  with  a  valid  condition 
attached ;  but  it  was  not  necessary  to  decide  the  point  The 
case,  if  good  law,  goes  a  long  way  in  sustaining  partial  re- 
straints, as  there  were  but  two  or  three  persons  in  existence 
to  whom  under  the  terms  of  the  gift  Ann  could  alienate.  In 
Attwaterw.  Atiwater,  18  Beav.  330,  a  gift  in  fee  was  condi- 
tioned, "  if  sold  at  all  it  must  be  to  one  of  his  brothers  hereafter 
named."  The  condition  was  held  invalid  on  the  ground  of 
repugnancy,  and  because  if  such  a  restraint  were  permitted  it 
might  readily  be  employed  to  evade  the  prohibition  against  alien- 
ation generally.  But  in  Re  Macleay,  L.  R.  20  Eq.  186,  Jessel, 
M.  R.,  held  valid  a  condition  that  the  devisee  "  never  sells  it 
out  of  the  family,"  holding  that  a  condition  in  partial  restraint  of 
alienation  was  valid,  and  distinguishing  Attwater  v.  Attwater, 
supra,  on  the  ground  that  the  court  thought  the  restraint 
in  that  case  equivalent  to  a  general  restraint  In  Re  Rosher 
26  Ch.  Div.  801,  a  devise  was  made  in  fee,  with  a  condition 
that  if  the  devisee  desired  to  sell,  the  testator's  widow  should 
have  the  option  to  buy  at  a  price  which  was  so  low  that  the 
court  thought  it  equivalent  to  a  general  restraint  upon  aliena- 
tion, or  at  any  rate  to  a  restraint  compelling  a  sale  to  a  par- 
ticular individual.  The  condition  was  held  void.  While  the 
case  may  be  distinguished  from  in  Re  Macleay^  supra,  on  the 
ground  that  the  condition  amounted  to  a  general  restraint 
upon  alienation,  yet  Pearson,  J.,  strongly  criticises  Jessel's 
views,  using  an  argument  which  will  be  hereafter  referred  to. 
The  American  cases  are  equally  uncertain.  In  McWilliams  v. 
Nisly,  2  S.  &  R.  507,  we  find  a  dictum  that  a  prohibition  to 
alienate  to  a  particular  individual  is  good,  while  in  Anderson 
V.  Cary,  36  Ohio  St  506,  a  condition  that  the  two  sons  who 
were  devisees  should  not  alienate  except  to  each  other  was 
held  invalid.  As  Pearson,  J.,  said  :  "  What  am  I  to  say  is  the 
principle  ?  Is  it  that  there  may  be  a  condition  that,  if  you 
alienate,  you  must  alienate  to  a  member  of  your  own  family, 
or  that  you  must  look  to  the  number  of  the  individuals  to 
whom  the  alienation  is  permitted,  or  when  there  are  a  number 
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■of  individuals  (not  knowing  at  the  present  moment  what  the 
number  may  be),  am  I  to  inquire  whether  they  are  able,  or 
likely  to  be  willing,  to  purchase  the  property  to  which  the 
condition  is  attached  ?  If  they  are  able  and  willing  to  pur- 
chase the  property,  am  I  to  say  that  the  condition  is  good, 
and  if  from  their  poverty  they  are  unable,  or  if  from  other 
circumstances  are  unwilling,  am  I  to  say  that  the  condition  is 
bad  ?  It  seems  to  me  that  the  adoption  of  any  such  rule  as 
that  would  produce  the  greatest  uncertainty  and  confusion ;  in 
feet  it  would  be  absolutely  impossible  for  any  judge  to  apply 
such  a  rule  to  any  case  which  might  come  before  him,  unless 
the  fcicts  of  the  case  were  absolutely  identical  with  those  of 
some  previously  decided  case." 

But,  as  already  urged,  the  difficulty  of  the  problem  is  no 
reason  why  it  should  not  be  faced  and  solved  by  the  courts. 
Holmes,  J.,  in  his  Common  Law,  chap.  3,  has  pointed  out 
with  great  clearness  and  force  how,  as  the  law  imposes  upon 
all  the  citizens  the  necessity  of  a  knowledge  of  itself,  so  it 
should  by  degrees  more  exactly  and  accurately  define  for  the 
benefit  of  its  citizens  those  acts  which  have  or  may  have 
attached  to  them  legal  penalties.  Perhaps  the  most  striking 
illustration  of  this  function  of  the  courts  is  the  so-called 
"  stop,  look  and  listen  '*  rule,  so  familiar  to  lawyers  in  Penn- 
sylvania.   What  it  means  is  that  the  law  is  now  able  to  say  to 

man  who  is  about  to  cross  a  railway  track,  instead  of,  as 
formerly,  "  You  must  take  due  care^  and  if  the  jury  think  you 
have  been  negligent  you  cannot  in  any  event  recover,"  now 
the  law  says,  **  You  must  stop,  look  and  listen^  In  other 
words,  the  unsatisfactory,  because  indefinite,  standard  of  rea- 
sonable care,  involving  the  somewhat  complex  conception  of 
a  reasonable  man,  has  been,  in  this  class  of  cases,  further 
defined  in  concrete  language  which  even  a  child  could  under- 
stand— ^and  the  law  is  performing  its  function  just  so  much  more 
adequately  than  heretofore.  Let  us  examine,  therefore,  how 
far  public  policy  permits  such  partial  restraints  on  alienation, 
remembering  that  even  Pearson,  J.,  concedes  that  they  are 
permitted. 

The  only  test  suggested  in  the  cases  is  that  of  Jessel,  M.  R., 
viz.,  "  whether  the  condition  takes  away  the  whole  power  of 
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alienation  substantially;  it  is  a  question  of  substance,  and  not  of 
mere  form."  Pearson,  J.,  while  excepting  to  this  principle,  ex- 
plains it  admirably:  *'  I  apprehend  that  the  meaning  of  the  word 
'  substantially '  is  this :  Does  it  really  deprive  the  devisee  of 
the  power  of  alienation,  or  does  it  only  so  restrain  it  that  in 
effect  he  still  has  the  power  of  alienation  ?  If  the  latter,  it  is 
good."  Conceding  with  Pearson,  J.,  that  the  test  is  vague 
and  difficult  of  application,  still  it  is  precisely  the  same  ques- 
tion which  arises  in  cases  of  building  contracts,  where  the 
plaintiff,  though  failing  in  some  particulars,  is  yet  entitled  to 
recover  something  if  his  contract  has  been  substantially  per- 
formed ;  substantial  performance  is  difficult  to  define, — nay, 
one  jury  may  consider  that  performance  substantial  which 
another  would  not  so  consider,  but  it  is  better  for  the  doctrine 
to  exist  in  its  defective  form  rather  than  resort  to  the  simpler 
but  harsher  rule  of  turning  the  plaintiff  out  of  court  if  he  has 
not  lived  up  to  the  letter  of  his  agreement.  A  more  scientific 
and  apparently  very  equitable  principle  is  suggested  by  Pro- 
fessor Gray,  "  Restraints  on  Alienation,"  p.  41 :  "That  a  con- 
dition is  good  if  it  allows  of  alienation  to  all  the  world  with 
the  exception  of  selected  individuals  or  classes ;  but  it  is 
bad  if  it  allows  of  alienation  only  to  selected  individuals  or 
classes."  This,  of  course,  is  not  the  law  of  England,  since 
in  Re  Macleay,  supra :  but  the  few  decisions  in  America  are  in 
accord  with  it,  Anderson  v.  Cory,  supra^  Gallinger  v.  Farlinger, 
6  U.  C.  C.  P.  5 1 2,  and  it  seems  to  afford  a  definite  rule,  by 
furnishing  a  plainly  marked  line  which  meets  with  the  public's 
requirement  that  property  shall  on  the  whole  be  freely  trans- 
ferrable,  and  yet  permits  the  grantor  or  testator  to  make  an 
exception  in  the  case  of  an  objectionable  individual,  just  as, 
he,  of  course,  may  make  an  exception  against  an  objectionable 


^  The  Canadian  cases  follow  the  English  rule:  Earls  v.  Mc Alpine,  27 
Grant's  Ch.  (U.  C.)  161;  Smith  v,  Faught,  45  U.  C  Q.  B.  484,  In  re  Win- 
Stanley,  6  Ont  Rep.  315;  O'Sullivan  v.  Phelan,  17  Ont.  Rep.  732.  The 
leading  American  case  advocating  the  doctrine  of  the  invalidity  of  all  par- 
tial restraints  on  alienation  is  Mandelbanm  v,  McDonnell,  29  Mich.  78; 
accord  Bennett  v,  Chapin,  77  Mich.  538;  Potter  v.  Coach,  141  U.  S.  314. 
Some  Massachusetts  cases  favor  the  English  mle:  Gray  v,  Blanchard,  8^ 
Pick.  284;  filackstone  Bank  v,  Davis,  21  Pick.  43;  Simonds  v,  Simonds, 
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The  next  question  is  how  far  the  creator  of  an  estate  in  fee 
may  control  the  devolution  of  the  estate  upon  the  death  of  the 
tenant  in  fee ;  it  is  here  assumed  that  the  tenant  may,  if  he 
choose,  alienate  the  estate  during  his  life,  but  the  further  con- 
sideration assumes  that  he  has  not  done  so.  If  not,  may  the 
creator  either  (a)  deprive  the  tenant  of  the  right  to  devise  it 
altogether,  or  (6)  conceding  him  the  right  to  devise,  provide 
that  in  case  of  his  failure  to  devise,  the  estate  shall  pass,  not 
under  the  intestate  laws,  but  to  persons  designated  by  the 
creator,  as  upon  an  executory  limitation  ?  The  two  phases 
indicated  will  be  considered  together,  as  they  are  so  treated  in 
the  cases,  although  the  principles  governing  them  may  be 
found  to  be  not  identical.  In  Ware  v.  Cann,  lo  B.  &  C.  433,  a 
testator  devised  an  estate  in  fee  to  A.,  with  a  proviso  that  if 
he  died  without  heirs,  or  if  he  offered  to  mortgage,  or  suffer  a 
fine  or  recovery  of  it,  then  over  to  B.  The  latter  proviso,  of 
course,  is  invalid,  and  the  King's  Bench  must  have  thought 
the  former  equally  so,  for  they  sent  a  short  certificate  to  the 
Chancery  that  A.  could  give  a  good  title  in  fee  simple.  Like 
most  such  certificates,  the  decision  is  unsatisfactory  because 
no  reasons  are  given ;  but  the  case  certainly  denies  the  origi- 
nal testator's  right  to  dispose  of  the  estate  in  any  way  upon 
the  death  of  the  tenant,  for  obviously  if  this  limitation  was 
invalid,  a  condition  impairing  the  power  of  the  tenant  in  fee  to 
devise  would  be  so  a  fortiori —  it  is  a  much  greater  infringe- 
ment of  such  tenant's  ordinary  privileges.  Precisely  the  same 
question  arose,  and  was  similarly  decided  in  Holmes  v.  Godson^ 
8  DeG.  M.  &  G.  152,  where  Turner,  L.  J.,  said :  '*  This  is  in 
terms  a  disposition  of  real  estate  in  favor  of  other  devisees  in 
the  event  of  a  devisee  in  fee  dying  intestate ;  and  I  think  that 
such  a  disposition  is  repugnant  and  void.  The  law,  which  is 
founded  on  principles  of  public  policy  for  the  benefit  of  all 
who  are  subject  to  its  provisions,  has  said  that  in  the  event  of 
an  owner  in  fee  dying  intestate,  the  estate  shall  go  to  his  heir  ; 

3  Met  562.  The  similar  early  New  York  case  of  Jackson  v,  Schatz,  18 
Johns.  184,  was  overruled  in  De  Peyster  v.  Michael,  6  N.  Y.,  467.  It 
may  be  noted  that  the  parallel  question  of  how  long  the  power  of  alien- 
ation the  power  of  alienation  may  be  restricted  has  been  fixed  by  statute 
in  Michigan  (2  How.  Ann.  Stat.  2  553i)  at  "  two  lives  in  being  at  the 
creation  of  the  estate."    See  State  t/.  Holmes,  73  N.  W.  548. 
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and  this  provision  tends  directly  to  contravene  the  law,  and 
the  policy  on  which  it  is  founded/'  It  will  have  been  noticed 
that  the  reason  assigned  is  the  repugnancy — which  we  have 
already  found  not  to  be  the  true  principle  applicable  to  these 
cases ;  and  when  we  advert  to  the  proper  test  of  public  policy, 
it  is  by  no  means  clear  that  public  policy  is  injured  by  sus- 
taining such  conditions.  Assuming  that  the  owner  in  fee  may 
not  be  restricted  from  alienating,  assuming  further  for 
the  moment  (though  wc  have  not  yet  reached  the  cases) 
that  the  same  policy  will  invalidate  a  clause  prohibiting 
him  from  devising  the  land — ^yet  his  rights  could  hardly 
be  affected  by  a  proviso  that>!  if  he  does  not  sell, 
and  if  he  does  not  devise,  then  the  estate  shall  go 
over;  if  he  wants  his  heirs  under  the  intestate  laws  to 
inherit  in  the  proportions  in  which  they  would  inherit  under 
those  laws,  he  may  accomplish  his  purpose  by  making  a  will 
devising  it  to  them  in  those  proportions.  The  right  to  die  in- 
testate, so  to  speak,  is  a  right  whose  very  existence  is  ques- 
tionable. While  the  law  is  probably  settled  by  Holmes  v. 
Godson,  and  subsequent  cases,  it  is  submitted  that  it  is  upon 
an  illogical,  or  at  any  rate  an  inexpedient,  foundation.  Shaw 
V.  Ford,  7  Chan.  Div.  669,  is  a  similar  case,  the  proviso  being 
in  case  the  beneficiary  died  without  issue — from  which  we  may 
understand  that  the  testator  intended  to  deprive  him  of  the 
power  to  devise — and,  as  intimated  above,  it  may  be  readily 
admitted  that  such  a  condition  would  be  against  public  policy. 
But  no  such  distinction  is  taken  by  Fry,  J.,  who  in  holding 
the  gift  over  invalid  stands  squarely  upon  the  cases  cited : 
"  Prima  fadi^  and  speaking  generally,  an  estate  given  by  will 
may  be  defeated  upon  the  happening  of  any  event ;  but  that 
general  rule  is  subject  to  many  and  important  exceptions. 
One  of  those  exceptions  may,  in  my  opinion,  be  expressed  in 
this  manner,  that  any  executory  devise  defeating  or  abridging 
an  estate  in  fee,  by  altering  the  course  of  its  devolution,  which 
is  to  take  effect  at  the  moment  of  devolution,  and  at  no  other 
time,  is  bad."  Ross  v.  Ross,  i  Jac.  &  W.  1 54,  is  to  the  same 
effect,  and  other  cases  might  be  cited,  as  Kaiker^s  Appeal,  60 
Pa.  141,  and  Fisher  v.  Wister,  154  Pa.  65,  where  the  whole 
learning  on  the  subject  is  admirably  reviewed  by  R.  C.  Dale,. 
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Esq.,  Master,  whose  report  in  favor  of  the  English  rule  was 
adopted  by  the  Supreme  Court.  The  only  case  involving 
the  denial  of  the  right  to  devise  alone  is  Doe  d.  Stevenson  v. 
Glover,  i  C.  B.  448  :  a  gift  in  fee  was  here  made  by  a  testator 
to  his  son  A.,  with  a  proviso  that  if  he  should  die  without 
leaving  issue,  or  if  he  should  not  have  disposed  and  parted 
with  his  interest,  then  over  to  B.  The  son  died  without 
issue,  but  made  a  will.  B.  claimed  against  the  will.  It  was 
held  by  the  court  that  the  executory  devise  to  B.  was  valid ; 
that  the  intention  of  the  testator  was  that  A.  should  have 
power  to  alienate  in  his  lifetime  only.  "  The  son  might  have 
prevented  the  devise  ever  from  taking  effect,  by  disposing  of 
the  property  in  his  lifetime.  But  in  the  event  of  his  not  exer- 
cising that  power,  the  estate  is  given  over  and  nothing  re- 
mains for  him  to  part  with  by  his  will."  The  case  can  hardly 
be  regarded  as  binding.  It  is  flatly  opposed  to  the  cases  just 
cited,  and  on  principle  a  prohibition  to  will  lands  would  seem 
to  be  as  objectionable  as  a  prohibition  against  alienation. 

We  come  finally  to  the  consideration  of  the  question  how 
far  the  creator  of  an  estate  may  exempt  it  from  liability  for 
the  payment  of  the  debts  of  its  owner.  In  spite  of  the  great 
conflict  of  authority  on  this  point,  some  questions  may  be  re- 
garded as  entirely  well  settled.  The  same  public  policy  which 
requires  that  an  owner  in  fee  may  alienate  generally,  also  re- 
quires that  his  estate  shall  be  liable  for  the  payment  of  his 
debts.  Nor  does  it  matter  whether  the  condition  takes  the 
form  of  a  limitation  over  upon  the  insolvency  or  bankruptcy  of 
the  tenant,  or  executions  issuing  against  him,  or  whether 
it  consists  simply  of  a  clause  providing  that  the  estate  in  his 
hands  shall  be  exempt  from  liability  for  his  debts.  In  Re 
Dugdale,  38  Ch.  Div.  176,  is  a  good  illustration  of  the  first 
class  of  cases.  A  testatrix  devised  property  to  trustees,  giv- 
ing her  son  A«  an  equitable  fee,  and  adding  that  if  he  should 
"  do,  execute,  commit  or  suffer  any  act,  deed  or  thing  what- 
soever whereby  or  by  reason  or  in  consequence  whereof,  or 
if  by  operation  of  law,  he  would  be  deprived  of  the  personal 
beneficial  enjoyment  of  the  said  premises  in  his  lifetime," 
then  over.  The  court  held  that  the  executory  gift  over  was 
bad,  Kay,  J.  saying :  "  The  events  upon  which  the  executory 
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devise  in  this  case  is  to  take  effect  seem  to  be  (i)  alienation, 
and  {2)  bankruptcy,  or  judgment  and  execution.  The  alien- 
ation contemplated  is  any  alienation  whatever  by  the  devisee, 
not  limited  in  any  way.  This  is  clearly  invalid.  With  respect 
to  the  other  event,  bankruptcy  or  judgment  and  execution 
effect  an  involuntary  alienation.  Can  a  fee  simple  be  divested 
by  an  executory  devise  on  that  event  ?  The  liability  of  an 
estate  to  be  attached  by  creditors  on  a  bankruptcy  or  judg- 
ment is  an  incident  of  the  estate,  and  no  attempt  to  deprive  it 
of  that  incident  by  direct  prohibition  would  be  valid.  If  a 
testator,  after  giving  an  estate  in  fee  simple  to  A,  were  to 
declare  that  such  an  estate  should  not  be  subject  to  the  bank- 
ruptcy laws,  that  would  clearly  be  inoperative.  I  apprehend 
that  this  is  the  test.  An  incident  of  the  estate  which  cannot  be 
directly  taken  away  or  prevented  by  the  donor  cannot  be  taken 
away  indirectly  by  a  condition  which  would  cause  the  estate  to 
revert  to  the  donor,  or  by  a  conditional  limitation  or  executory 
devise  which  would  cause  it  to  shift  to  another  person.  Peircy  v. 
Roberts,  i  M.  &  K,  4,  is  a  case  of  the  other  class.  A  gift  was 
made  to  trustees  in  trust  to  apply  the  income  to  the  use  of  the 
testator's  son,  A.  in  such  proportions,  at  such  times  and  in  such 
manner  as  the  trustees  should  think  best.  A  took  the  benefit 
of  the  Insolvent  Debtor's  Act,  and  it  was  held  that  his  assignee 
was  entitled  to  the  fund :  "  The  insolvent  being  the  only  per- 
son substantially  entitled  to  this  legacy,  the  attempt  to  continue 
in  him  the  enjoyment  of  it,  notwithstanding  his  inso  vency,  is 
in  fraud  of  the  law.  The  discretion  of  the  executors  deter- 
mined by  the  insolvency,  and  the  property  passed  by  the 
assigfnment."  But  probably  the  best  statement  of  public 
policy  on  this  point  is  contained  in  the  opinion  in  Mebane  v. 
Mebane,  4  Ired.  Eq.  131:  there  the  testator  had  no  hesitation 
in  expressing  his  wish  that  his  son's  equitable  fee  should  "  not 
in  any  wise  be  subject  to  the  debts  "  of  the  son.  The  estate 
was  nevertheless  held  liable  to  the  son's  creditors,  RuflSn,  C. 
J.,  saying:  "The  doctrine  rests  upon  these  considerations: 
that  a  gift  of  the  legal  property  in  a  thing  includes  the  Jus 
disponendi,  and  that  a  restriction  on  that  right  as  a  condition, 
is  repugnant  to  the  grant,  and  therefore  void :  And  that,  in  a 
court  of  equity,  a  cestui  que  trust  is  looked  on  as  the  real 
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owner,  and  the  trust  governed  in  this  respect  by  the  same 
rules  which  govern  legal  interests ;  and,  consequently,  that  it 
is  equally  repugnant  to  equitable  ownership  that  the  owner 

should  not  have  the  power  of  alienating  his  property 

That  being  so,  it  follows  that  the  interest  of  the  cestui  gue  trust, 
whatever  it  may  be,  is  liable  in  this  court  for  his  debts.  For 
it  would  be  a  shame  upon  any  system  of  law,  if,  through  the 
medium  of  a  trust  of  any  kind  of  contrivance,  property,  from 
which  a  person  is  absolutely  entitled  to  a  comfortable,  perhaps 
an  affluent  support,  and  over  which  he  can  exercise  the  high- 
est right  of  property,  namely,  alienation,  and  which  upon  his 
death  would  undoubtedly  be  assets,  should  be  shielded  from 
the  creditors  of  that  person  during  his  life.  •  .  .  Liability 
for  debts  ought  to  be,  and  is,  just  as  much  an  incident  of 
property  as  the/us  disponendi  is ;  for,  indeed,  it  is  one  mode  of 
exercising  the  power  of  disposition."  The  court  fell  into  an 
error  at  the  close  of  the  opinion,  through  overlooking  the  dis- 
tinction which  has  grown  up  in  this  particular  between  estates 
in  fee  simple  and  life  estates :  "  The  only  manner  in  which 
creditors  can  be  excluded  is  to  exclude  the  debtor  also  from 
all  benefit  from,  or  interest  in,  the  property,  by  such  a  limita- 
tion, upon  the  contingency  of  his  bankruptcy  or  insolvency,  as 
¥rill  determine  his  interest,  and  make  it  go  to  some  other  per- 
son." Not  only  is  this  generally  true,  but  even  in  states  like 
Pennsylvania,  where  spendthrift  trusts  are  recognized  as  to 
equitable  life  interests,  it  seems  to  be  conceded  that  equitable 
fees  are  liable  to  creditors :  Keyser's  Ap.,  57  Pa.  236.  Beck's 
Est.,  133  Pa.  51,  indeed  goes  so  far  as  to  hold  valid  a 
condition  that  a  legacy  shall  not  be  attachable  in  the  hands  of 
the  executor,  and  Barker's  Est,  159  Pa.  518,  holds  that  a 
spendthrift  trust  clause  is  valid  to  protect  the  interest  of  an 
equitable  tenant  in  fee  until  his  right  to  possession  accrues 
(thus  coming  pretty  close  to  the  holding  that  an  equitable  fee 
may  be  protected  by  a  spendthrift  trust  clause).  But  the  lat- 
ter case  expressly  recogfnizes  the  authority  of  Keyser's  Ap., 
supra,  and  therefore  it  may  be  confidently  asserted  that  even 
in  Pennsylvania  the  general  rule  still  prevails. 

Turning  to  the  lesser  estate  for  life,  we  again  find  that  a 
distinction  has  been  taken  between  a  gift  for  life  with  a  limita- 
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tion  or  condition  that  upon  the  insolvency  of  the  life  tenant 
the  estate  shall  go  over  or  revert  (where  the  condition  or  limi- 
tation has  been  held  valid)  and  a  gift  for  lite  with  a  proviso 
that  the  estate  in  the  life  tenant's  hands  shall  not  be  lisdble  for 
his  debts,  when  the  proviso  (so  &r  as  legal  life  estates  are 
concerned)  has  universally  been  held  bad.  An  illustration  of 
the  first  class  is  Lockyer  v.  Savage,  2  Stra.  947.  Here  an 
estate  was  given  to  trustees  for  the  use  of  A.  for  life,  and  if  he 
foiled,  then  for  the  use  of  his  wife  and  children.  The  gift  over 
was  held  good,  the  court  comparing  it  to  the  case  of  a  lease  in 
which  the  tenant  is  prohibited  from  assigning  his  interest,  and 
thinking  that  creditors  should  not  complain,  because  the  donor 
may  give  to  the  bankrupt  on  what  terms  he  chooses.  The 
same  principle  was  acted  on  in  Dammett  v.  Bedford^  6  T. 
R,  684,  and  in  a  long  opinion  by  Turner,  V.  C,  in  Rochfard  v. 
Hackman,  9  Hare,  475,  whefe  Lord  Eldon's  opinion  in  Bran- 
don V.  Robinson,  18  Ves.  429,  is  relied  on  as  establishing  the 
distinction  between  this  and  the  latter  class  of  cases.  It  is 
conceded,  however,  that  a  man  may  not  settle  his  own  prop- 
erty upon  himself  for  life  with  a  limitation  over  in  the  event  of 
his  own  insolvency.  This  was  first  intimated  in  Higinbotkam 
v.  Holme,  19  Ves.  88  (which,  however,  partly  turned  upon  the 
question  of  actual  fraud),  and  was  expressly  decided  in  Lester 
V.  Garland,  $  Sim.  205.  See  also  Synge  v.  Synge,  4  Ir.  Ch. 
337.  Of  the  latter  group  of  cases.  Graves  v.  Dolphin,  i  Sim. 
66,  is  perhaps  the  earliest  example ;  a  proviso  that  an  annuity 
should  be  exempt  from  liability  for  the  annuitant's  debts  was 
held  void.  The  law  is  well  settled :  Younghusbandw.  Gis  ome, 
I  ColL  400 ;  and  applies  even  where  a  trust  is  created,  if  the 
cestui  que  trust  is  also  trustee,  so  that  he  has  the  leg^l  title : 
Hahn  v.  Hutchinson,  159  Pa.  133 ;  Ehrisman  v.  Sener,  162  Pa. 

577. 

It  is  of  course  too  late,  except  by  legislative  enactment,  to 
alter  so  well-settled  a  distinction,  and  yet  it  seems  on  prin- 
ciple very  questionable  whether  such  a  distinction  is  well 
founded.  It  would  seem  much  more  consistent  and  logical 
for  those  courts  which  sustain  spendthrift  trusts  to  hold  that, 
as  the  policy  of  the  law  is  not  opposed  to  a  life  tenant  holding 
his  property  free  ,from  his  debts,  not  only  is  a  gift  ever  con- 


Digitized  by 


Google 


INCIDENTS   AT  THE  WILL  OF  THE  CREATOR?  2/5 

ditional  upon  his  insolvency  valid  {Rochford  v.  Hackman, 
supra),  but  that  a  direct  legal  estate  for  life  might  equally  be 
made  exempt  from  liability  for  debts :  why  should  public 
policy  insist  upon  the  formality  of  a  trust  ?  On  the  other 
hand,  it  would  seem  that  these  courts  which  condemn  spend- 
thrift trusts,  should  not  only  condemn  a  clause  exempting  a 
legal  life  estate  from  liability  for  debts  {Graves  v.  Dolphin, 
supra),  but  also  should  hold  invalid  a  clause  providing  for  a 
gift  over  upon  the  life  tenant's  becoming  insolvent — just  as 
they  of  course  would  hold  invalid  a  clause  providing  for  a 
gift  over  in  favor  of  the  criminal  upon  the  life  tenant's  being 
murdered ;  in  the  latter  case  they  would  not  hesitate  to  subor- 
dinate the  testator's  wishes  to  considerations  of  public  policy 
— ^why  should  they  in  the  former,  and  thus  allow  their  aver- 
sion  of  spendthrift  trusts  to  be  evaded,  by  simply  providing^ 
that,  upon  the  life  tenant's  insolvency,  the  estate  shall  vest 
in  (say)  his  wife  and  children  ?  The  very  fact  that  according 
to  all  the  decisions  a  man  may  not  create  a  life  estate  for  him- 
self determinable  upon  his  insolvency  {Lester  v.  Garland, 
supra),  is  a  strong  argument  in  favor  of  this  view ;  leaving 
actual  fraud  out  of  the  case,  and  assuming  that  the  man  is 
amply  justified  in  laying  aside  a  given  sum  of  money,  why 
should  he  not  be  permitted  to  treat  it  the  same  as  a  stranger  ? 
If  he  may  give  it  away  absolutely,  as  of  course  he  may,  why 
may  he  not  do  the  less  harmful  act,  so  far  as  his  creditors  are 
concerned,  of  reserving  an  equitable  life  interest  for  himself^ 
and  if  he  may  do  so,  why  may  not  (fraud  again  excepted)  that 
life  interest  be  determinable  upon  the  same  event  which  would 
terminate  his  life  interest  created  by  a  stranger  ?  In  fact,  the 
futility  of  the  distinction  is  proven  by  the  &ct  that,  in  the  illus- 
tration just  suggested,  the  man  of  means  might  make  a  gift 
outright  to  a  friend,  and  the  friend  might  immediately  settle 
the  same  sum  upon  trustees,  giving  the  donor  a  life  estate 
determinable  upon  his  insolvency ;  what  merit  has  a  distinc- 
tion that  could  be  so  readily  evaded  ? 

These  considerations  lead  us  naturally  to  the  much  discussed 
problem  whether,  admitting  that  an  equitable  fee  may  not  be 
exempted  from  liability,  admitting  likewise  that  a  legal  life 
estate  may  not  be  so  exempted,  admitting  finally  that  the  or- 
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dinaiy  equitable  life  estate  is  not  so  exempted,  yet  may  an 
equitable  life  estate  be  created  in  such  a  way  that  because  of 
the  creator's  expressed  wish,  the  life  tenant  may  hold  the  es- 
tate free  from  such  liability  ?  It  is  not  proposed  to  narrate  the 
conflicting  views  on  this  subject.  Every  lawyer  knows  that 
such  trusts  are  not  sustained  in  England,  and  in  many  of  our 
states.  TUUnghastv.  Bradford^  5  R.  I.  205,  is  often  cited  as 
the  leading  case  in  support  of  this  view.  The  court  said : 
*'  Such  restraints  are  so  opposed  to  the  nature  of  property — 
and  so  far  as  subjectedness  to  debts  is  concerned,  to  the  honest 
policy  of  the  law, — as  to  be  totally  void."  Every  lawyer  knows, 
too,  that  the  decisions  supporting  spendthrift  trusts  originated 
in  Pennsylvania  in  Fisher  v.  Taylor^  2  Rawle  33,  and  that  the 
doctrine,  though  endangered  for  awhile  {Overman's  Appeal, 
88  Pa.  276),  is  now  well  settled,  not  only  in  Pennsylvania,  but 
in  many  other  states,  including  Massachusetts  (where  the  im- 
portant case  of  Broadway  Bank  v.  Adams,  133  Mass.  170  did 
much  to  establish  the  doctrine),  and  that  the  Supreme  Court 
of  the  United  States  even  went  out  of  its  way  to  express  its 
adherence  to  the  so-called  American  doctrine  (Miller,  J*s 
opinion  in  Nichols  v.  Eaton,  91  U.  S.  716).  Professor  Gray's 
*"  Restraints  on  Alienation,"  written,  as  the  author  says,  for 
the  express  purpose  of  combatting  spendthrift  trusts,  so  fiir 
from  accomplishing  its  purpose,  seems  simply  to  mark  a  period 
of  their  new  activity.  It  is  proposed  simply  to  examine  the 
various  arguments  that  have  been  adduced  for  or  against 
them. 

It  is  hoped  that  enough  has  been  said  to  show  that  repug- 
nancy has  nothing  to  do  with  the  question, — ^that  it  is  simply  one 
of  public  policy.  It  should  be  further  borne  in  mind  that 
public  policy  has  universally  decided  against  permitting  estates 
in  fee  simple,  whether  legal  or  equitable,  to  be  held  free  from 
liability  for  the  owner's  debts,  and  that  the  same  rule  univer- 
sally exists  with  respect  to  legal  life  estates ;  the  only  question 
is  as  to  equitable  life  estates.  The  earliest  argument  in  favor 
of  such  spendthrift  trusts  is  found  in  Fisher  v.  Taylor^  2 
Rawle  33.  Smith,  J.,  said:  "A  different  construction  would  make 
the  beneficial  interest,  which  the  testator  intended  to  provide 
for  his  son,  subject  to  be  sold  for  his  debts,  when  he  expressly 
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declared  that  it  should  not  be  so  subject,  and  would  thus  set 
up  a  new  will  in  place  of  that  which  it  affected  to  interpret*' 
In  other  words,  the  testator's  wishes  must  be  respected ;  and 
this  argument  has  been  reiterated  through  the  cases.  It  would 
be  an  affectation  to  cite  cases  to  show,  however,  that  when 
you  have  determined  the  testator's  intention,  you  have  simply 
reached  the  difficulty,  not  solved  it ;  of  course,  the  testator's  in- 
tention must  be  disregarded  wherever  it  comes  in  conflict  with 
the  policy  of  the  law.  The  fact  that,  in  spite  of  the  testator's 
intention,  an  equitable  fee  is  always  liable  for  the  owner's  debts 
is  conclusive  upon  this  point  Abandoning  this  ground,  the 
supporters  of  spendthrift  trusts  next  argue  that  creditors  are 
the  only  persons  who  can  complain,  and  they  may  not  because 
they  have  constructive  notice  through  the  recording  of  wills 
and  deeds  of  the  terms  of  such  trusts,  and  should  not  give 
credit  upon  the  faith  of  such  estates  :  Miller,  J.,  elaborates  the 
argument  at  length  in  Nichols  v.  Eaton,  supra^  and  relies  upon 
the  analogy  of  exemption  laws  which  exist  in  every  State. 
And  Morton,  C.  J.,  in  Broadway  Bank  w.  Adams,  supra,  adds  : 
"  There  is  the  same  danger  of  their  being  misled  by  false  ap- 
appearances,  and  induced  to  give  credit  to  the  equitable  life 
tenant  when  the  will  or  deed  of  trust  provides  for  a  cesser  or 
limitation  over  in  case  of  an  attempted  alienation,  or  of  bank- 
ruptcy or  attachment,  and  the  argument  would  lead  to  the 
conclusion  that  the  English  rule  is  equally  in  violation  of 
public  policy."  It  may  be  remarked,  in  passing,  that  so  far 
from  proving  that  spendthrift  trusts  are  valid,  C.  J.  Morton's 
view  is  a  valuable  argument  in  fcivor  of  the  position  ad- 
vanced above  that  estates  terminating  upon  insolvency  should 
be  held  invalid  just  like  estates  attempted  to  be  created  free 
from  liability  for  the  owner's  debts.  But  reverting  to  Justice 
Miller's  proposition,  we  must  take  is^ue  with  both  branches 
of  it  and  deny  (i)  that  the  public  has  always  constructive 
notice  of  the  terms  of  such  trusts ;  and  (2)  that  the  cestui  que 
trust's  creditors  are  the  only  persons  who  may  complain  of 
spendthrift  trusts.  As  to  the  first,  while  it  must  be  conceded 
under  the  laws  of  the  various  States,  that  both  wills  and  deeds 
of  real  estate  are  bound  to  be  registered,  where  the  public  may 
examine  them,  yet  there  is  no  such  requirement  with  respect 
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to  deeds  of  personalty ;  and  it  is  a  well-known  fact  that  many 
spendthrift  trusts  are  created  of  personalty  by  deed  intfr 
vivos.  It  is  not  true,  therefore,  that  the  creditor  may  always 
protect  himself.  Passing  this  point,  however,  and  assuming 
for  the  sake  of  argument  that  all  creditors  have  constructive 
notice  of  all  such  trusts,wecometothe  much  more  important 
denial  that  the  creditors  are  the  only  persons  who  may  complain. 
The  community  as  a  whole  is  much  interested  in  the  question 
whether  a  man  may  be  allowed  to  enjoy  property  without  sub- 
jecting it  to  liability  for  his  debts :  what  is  the  natural 
tendency  of  such  spendthrift  trusts  ?  Is  it  not  to  encourage 
in  the  beneficiary  a  feeling  of  irresponsibility — a  feeling  that 
the  property  is  being  cared  for  by  a  presumably  competent 
trustee,  and  that  he  need  not  only  give  it  no  attention  but  if 
the  income  is  sufficient,  live  in  idleness  and  luxury,  knowing 
that  as  long  as  he  lives  he  will  be  comfortably  supported  ? 
The  difference  between  this  and  the  ordinary  trust  estate  is 
obvious — in  the  latter  the  beneficiary's  interest  is  as  liable  to 
execution,  principal  and  income,  as  if  it  were  io  his  own  hands. 
Suppose  any  considerable  part  of  the  trust  funds  of  the  coun- 
try were  so  safeguarded,  does  any  one  doubt  that  the  result 
would  appear  in  an  incompetent  and  lazy  generation  ?  And, 
if  so,  who  would  weigh  for  a  moment  the  wishes  of  the  creator 
of  the  trust  as  against  the  interests  of  the  community  ?  These 
arguments  have  a  special  weight  at  the  present  time.  For 
what  is  the  essence  of  the  vague,  but  rapidly  growing,  feeling 
against "  trusts,"  so-called  ?  Is  it  not  that  they  permit  capi- 
tal to  influence  and  interfere  with  the  rights  of  liberty,  as  un- 
derstood by  the  Anglo  Saxon  race  ?  And  is  the  right  to 
compel  a  man  to  yield  up  his  possessions  for  the  payment  of 
his  debts  at  all  less  inherent  and  less  valuable,  than  the  right 
to  trade  unrestricted  by  anything  except  by  natural  competi- 
tion ?  If  conferences  are  held  and  political  parties  forming, 
to  assert  the  latter  right,  may  we  not  feel  confident  that  they 
will  likewise  attack  the  former  ?  Let  our  courts  beware  lest 
unconsciously  in  sustaining  spendthrift  trusts  they  may  be 
creating  another  bone  of  contention  in  the  impending  contro- 
versy between  labor  and  capital,  rich  and  poor. 

The  writer  does  not  lay  claim  to  any  originality  of  re- 
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search  in  this  paper.  He  will  be  quite  satisfied  if  he  shall 
have  demonstrated  that  the  questions  discussed  herein  are  all 
not  questions  of  repugnancy  at  all,  but  questions  of  public 
policy,  and  therefore  to  be  resolved  by  the  courts^  not  upon 
strict  logical  analysis  and  deduction,  but  upon  a  consideration 
of  the  ultimate  highest  good  of  the  community. 

Reynolds  D.  Brown, 
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One  of  the  most  significant  and  encouraging  features  in 
connection  with  present  attempts  to  elevate  the  training 
aflforded  by  American  Law  Schools  is  the  augmenting  im- 
portance which  a  few  of  such  institutions  are  beginning  to 
attach  to  the  study  of  the  civil  law.  This  movement,  slight 
though  it  may  as  yet  appear  to  be,  seems  destined  to  mark  an 
epoch  in  the  history  of  legal  education  in  the  United  States 
and  can  scarcely  fail  to  exert  a  most  salutary  influence  on 
the  whole  legal  profession.  Not  that  the  subject  has  ever 
failed  to  attract  attention  in  this  country;  for  who  can  be 
unmindful  of  the  names  of  such  jurists  as  Kent,  Cooper,  and 
Hammond — ^jurists  who  never  wearied  either  of  emphasiz- 
ing the  value  of  Roman  law  or  of  illustrating  the  vast  treas- 
ures contained  in  its  inexhaustible  sources?  In  point  of 
fact,  moreover,  each  period  of  our  history  has  had  its  small 
but  earnest  band  of  civilians.  But  notwithstanding  these 
facts  the  civil  law  has  never  received  from  us  that  general 
attention  its  importance  merits,  and  the  profession  has  been 
obliged  to  pay  a  very  heavy  penalty  for  this  neglect  To 
verify  this  point  one  will  find  abundant  evidence,  but  per- 
haps one  would  not  have  to  go  further  in  search  of  it  than 
to  many  of  our  Law  Schools  with  their  bread-and-butter 
courses  of  instruction.  It  is  this  shop-view  of  education — 
unfortunately  prevalent  in  too  many  places — ^that  stands  out 
in  such  striking  contrast  with  the  critical  analytical  atmos- 
phere pervading  all  of  our  large  universities  and  training 
schools.  The  Law  Schools  therefore  cannot  aflford  to  lag 
behind  the  theological,  medical,  and  scientific  departments, 
and  the  very  best  antidote  for  this  impending  commercializa- 
tion of  legal  education  and  the  legjal  profession  is  to  be  found 
in  the  study  of  law  as  a  science.  And  this  is,  of  course, 
impossible  without  a  knowledge  of  Roman  law.  Another 
striking  illustration  of  the  bad  results  which  flow  from  the 
neglect  of  the  civil  law  is  furnished  by  almost  any  one  of  our 
280 
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numerous  codes  whose  lack  of  scientific  classification  and 
precise  expression  is  so  fruitful  a  source  of  litigation.  The 
same  slovenly  characteristics  are  also  to  be  met  with  in  many 
of  the  law  books  that  issue  annually  from  the  press  of  vari- 
ous energetic  law  firms  often  to  bewilder  where  they  should 
inform  and  to  increase  unnecessarily  the  already  bulky  state 
of  law  literature.  Indeed,  the  authors  of  such  books  seem 
frequently  to  be  imbued  with  the  notion  that  the  possession 
of  a  pair  of  scissors  and  a  paste-pot  is  the  main  prerequisite 
for  writing — and  the  direful  results  of  such  fatuous  ideas 
may  easily  be  imagined ;  but  it  is  surely  matter  for  regret  to 
experience  that  notwithstanding  the  endless  multiplication 
of  law  books  one  finds  it  more  and  more  rare  to  secure  a 
volume  by  an  American  writer  that  really  treats  any  subject 
at  all  in  a  manner  at  once  brief,  accurate,  and  scholarly.  We 
are  speaking  in  a  general  way,  of  course,  and  without  refer- 
ence to  the  very  high  class  of  work  that  has  so  frequently 
emanated  from  two  or  three  Law  Schools,  to  say  nothing  of 
other  notable  exceptions  which  will  readily  occtu"  to  the  in- 
telligent reader.  Excluding  these,  therefore,  our  law  books 
are  far  too  frequently  either  digests  pure  and  simple  that 
have  been  compiled  by  comparatively  unknown  persons,  or 
mere  pirated  editions  of  English  works,  the  theft  being 
thinly  veiled  by  a  liberal  sprinkling  of  American  cases. 
Much  of  this  state  of  things  may  be  ascribed,  to  be  sure,  to 
the  materialistic  spirit  of  the  age;  but  that  a  great  deal  more 
of  it  may  be  traced  directly  to  ignorance  of  Roman  law  and 
the  higher  branches  of  jurisprudence  that  have  been  founded 
on  it,  is  a  fact  which  few  can  really  seriously  gainsay. 

But,  as  previously  intimated,  there  has  always  existed  in 
the  United  States  a  small  circle  of  practitioners  and  in- 
structors interested  in  the  cultivation  of  the  Roman  law, 
and  it  is  earnestly  to  be  hoped  that  their  number  may  con- 
tinually increase.  The  publication,  for  example,  by  Judge 
Howe,  of  Louisiana,  of  the  lectures  he  delivered  a  few  years 
^o  to  the  law  students  of  the  University  of  Pennsylvania 
and  other  institittions  will  always  occupy  a  high  place  among 
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American  law  works.  Another  well-known  civilian  is  Dr. 
Munroe  Smith,  of  Columbia  University,  New  York,  whose 
scholarly  researches  in  this  field  require  no  commendation  at 
our  hands.  The  names  of  these  two  gentlemen  will  serve 
also  to  indicate  the  two  sets  of  influences  which,  until  quite 
recently,  have  permeated  most  of  the  instruction  given  by 
American  lecturers  on  Roman  law.  These  influences  may 
be  designated  briefly  as  French  and  German.  Practicing 
his  profession  in  a  Commonwealth  whose  laws  are  in  a  great 
measure  borrowed  from  the  Napoleonic  code,  it  is  natural 
that  Judge  Howe  should  resort  to  French  authorities  and, 
like  them,  regard  the  subject  of  Roman  law  from  a  some- 
what practical  point  of  view.  Dr.  Smith,  on  the  other  hand, 
received  his  juristic  training  at  a  German  University  and  he 
necessarily  betrays,  at  times,  the  theoretical  but  always  thor- 
ough, characteristics  of  his  Teutonic  guides.  But  the  one 
influence  is  the  complement  of  the  other,  and  we  could  ill 
afford  to  spare  either.  For  not\vithstanding  the  fact  that 
the  Germans  insist  that  the  Roman  law  was  never  adopted 
by  their  nation,  but  only  "received,"  into  the  country,  no- 
where else  has  it  been  more  patiently  investigated  or  more 
brilliantly  elucidated.  Nor  is  it  probable  that  the  new  code 
of  the  empire,  which  went  into  effect  at  the  beginning  of  the 
present  year,  will  seriously  affect  their  extraordinary  ac- 
tivity in  this  domain.  French  activity  in  the  same  direction 
is  scarcely  behind  that  of  the  German — ^  fact  that  will  be- 
come sufficiently  obvious  to  any  one  who  takes  the  trouble  to 
consult  a  catalogue  of  law  books  that  may  emanate  from 
Paris,  not  to  mention  the  long  line  of  French  jurists  of 
former  times.  Meanwhile  the  third  influence  exerted  on 
American  instruction  in  Roman  law  has  only  recently  mani- 
fested itself  in  any  marked  degree.  We  refer,  of  course,  to 
that  which  has  come  to  us  from  England  since  the  revival, 
so  to  speak,  of  that  country's  interest  in  the  civil  law.  This 
influence,  however,  is  for  the  most  part  confined  to  those 
who  are  engaged  in  teaching  the  subject  of  Roman  law  to 
the  undergraduates  of  a  few  colleges  and  universities.    Un- 
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fortunately,  however,  such  instruction  is  more  often  than 
otherwise  of  a  most  elementary  nature  and  appears  to  lay 
stress  rather  on  the  history  of  Roman  law  than  on  the  law 
itself.  In  this  respect,  therefore,  lecturers  of  this  type  some- 
times recall  the  Italian  glossarists  of  the  Middle  Ages,  whose 
servile  adherence  to  commentaries  caused  them  to  ignore 
original  sources  and  to  teach  their  pupils  a  similar  fatal 
habit. 

It  would  be  a  very  grave  mistake  to  fancy  from  the  fore- 
going observations,  however,  that  nothing  is  being  done  by 
our  kinsmen  across  the  Atlantic  to  foster  the  cultivation  of 
the  civil  law.  Thanks  to  the  researches  of  publicists  like 
Maine,  Muirhead,  Bryce,  Markby,  and  others,  to  say  noth- 
ing of  the  potent  result  of  English  social  and  territorial  ex- 
pansion, much  has  been  accomplished  in  the  way  of  emanci- 
pating the  professional  mind  from  many  of  those  illiberal 
opinions  that  dwarfed  the  legal  conceptions  of  earlier  writers 
on  law;  and  systematic  courses  of  lectures  in  Roman  law 
are  now  oflfered  not  only  at  Oxford  and  Cambridge,  but 
also  at  the  Inns  of  Court — ^the  time-honored  seat  of  common 
law  culture.  And  it  is  scarcely  necessary  to  add  that  in 
Scotland,  whose  legal  system  rests  on  the  civil  law,  this 
branch  of  learning  has  long  received  the  most  careful 
nurture.  In  England,  however,  the  progress  of  the  study 
of  Roman  law  has  not  been  a  smooth  one;  for  implicated 
as  the  subject  has  been  with  the  passionate  religious  dissen- 
sions of  former  times,  men  either  saw,  or  professed  to  see, 
in  their  own  S3rstem  of  jurisprudence  the  symbol  of  national 
freedom  and  sovereignty  and  in  that  of  Rome  the  title  of  a 
hated  foreign  hierarchy.  These  prejudices  were  undoubt- 
edly heightened  by  England's  geographical  isolation,  which 
became  a  moral  one  after  the  Reformation  had  cut  off  the 
country  from  the  great  intellectual  movements  of  western 
Europe.  In  the  meantime,  ignorant  or  selfish  panegyrists 
of  the  common  law  not  infrequently  appealed  to  the  most 
ignoble  passions  of  their  countrymen  in  order  to  further 
their  own  views  or  interests,  and  along  with  the  body  of  the 
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English  law  which  our  forefathers  brought  with  them  to 
America,  were  imported  not  a  few  of  the  prejudices  that  had 
gathered  around  that  system. 

Blackstone  well  understood  how  to  appeal  to  the  state  of 
mind  we  have  just  been  describing  when  he  sought  to  per- 
suade his  complacent  readers  that  they  possessed  not  only  the 
wisest  system  of  jurisprudence  ever  devised,  but  one  also 
that  had  been  least  contaminated  by  Roman  influences. 
Now  it  is  very  far  from  our  purpose  to  depreciate  either  Sir 
William  or  the  English  common  law.  Like  many  others, 
we  believe  his  immortal  treatise  to  be  the  best  and  clearest 
introduction  to  the  study  of  our  law,  extant;  and  no  one 
could  seriously  advocate  the  substitution  of  the  civil  law  for 
the  common.  At  the  same  time  this  does  not  prevent  us 
from  sa3ring  that  as  a  historian  Blackstone  is  an  unsafe 
giude,  and  that  as  a  critic  of  Roman  law  he  is  often  too 
partisan  or  uninformed  for  one  to  follow  him.  It  is  im- 
possible, therefore,  to  escape  the  conviction  that  a  full  and 
complete  knowledge  of  the  English  common  law  can  not  be 
gained  without  an  acquaintance  with  that  portion,  at  least, 
of  the  Roman  law  which  has  so  materially  aided  in  shaping 
its  growth.  In  the  very  arrangement  of  his  subjects,  for 
exanq)le,  Blackstone  follows  the  Institutes  of  Justinian 
closely  enough  to  convince  any  one  of  the  debt  he  owes  a 
system  he  often  affects  to  despise,  whilst  Bracton,  on  whom 
he  largely  relies,  took  verbatim  a  large  part  of  his  material 
from  Ae  Corpus  Juris  Cwilis.  Other  forerunners  of  Black- 
stcme  exhibit  the  same  plagiarisms.  But  it  ought  not  to  be 
forgotten  that  when  Blackstone  wrote  his  work  the  bulk  of 
English  wealth  was  represented  by  landed  interests.  Hence 
the  various  modes  of  acquiring  title  to  realty,  the  canons  of  de- 
scent, the  modes  of  classifying  estates,  and  the  various  other 
feudal  rules  governing  interests  in  land  are  for  the  most  part 
of  purely  indigenous  origin.  Accordingly,  most  of  the  early 
English  law  treatises  were  in  large  measure  devoted  to  the 
sisbject  of  the  law  of  real  estate,  whilst  disputes  in  respect 
to  the  ownership  and  possession  of  this  species  of  property 
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gave  rise,  perhaps,  to  the  greatest  number  of  cases  tried 
before  the  court  of  common  pleas.  Trade  was  despised. 
Modem  inventions  and  discoveries  had  not  yet  inaugurated 
the  present  type  of  industrial  society.  The  age  was  dis- 
tinctively an  agricultural  one.  Corporations  for  business 
purposes  were  almost  unknown,  and,  as  contrasted  with  real 
property,  personalty  occupied  a  very  inconspicuous  position. 
Nor  is  it  probably  necessary  to  do  more  than  call  attention 
to  the  fact  that  the  principle  of  contract  was  still  struggling 
to  free  itself  from  the  thraldom  of  status.  Despite  his  parti- 
san bias,  therefore,  Blackstone  was  forced  to  recognize  the 
manner  in  which  English  common  law  judges  had  been 
obliged,  at  times,  to  resort  to  the  Corpus  Juris  CivUis  as 
society  developed  from  the  agricultural  into  the  industrial 
stage  and  questions  relating  to  personal  property  assumed 
greater  and  greater  prominence.  Nor  does  he  n^lect  to 
comment  on  the  influence  exerted  by  the  Roman  law  through 
the  intervention  of  the  clergy,  whose  longusurpation  of  juris- 
diction over  matrimonial  and  testamentary  causes  gave  to 
those  branches  of  our  law  many  of  those  Latin  character- 
istics which  they  still  retain.  The  canonical  impediments 
to  marriage,  the  various  grounds  af  divorce  and  separation, 
the  law  governing  the  administration  and  division  of  the 
personal  property  of  an  intestate,  the  perpetuity  of  corporate 
existence,  the  representative  character  of  executors,  and  the 
various  other  principles  relating  to  family  law  and  to  the 
law  of  personality  furnished  Sir  William  with  abundant 
illustrations  of  Roman  influences;  but  he  was  able  to  do  a 
great  deal  towards  practically  closing  to  the  English-speak- 
ing race,  for  many  years,  the  whole  subject  of  the  civil  law. 
When  we  approach  the  gradual  amelioration  of  the  rigid 
rules  of  the  common  law  by  the  principles  of  the  chancery 
court,  we  encounter  something  akin  to  the  triumph  at  Rome 
of  the  jus  gentium  over  the  narrow  jus  civile.  Indeed, 
equitable  titles,  equitable  rights,  and  equitable  remedies  all 
furnish  evidence  of  the  most  convincing  nature  of  the  pres- 
ence of  Roman  influences,  and  all  of  us  are  familiar  with  the 


Digitized  by 


Google 


286  THE   VALUE   OF    ROMAN   LAW. 

fact  that  for  a  number  of  years  the  chancellors  were  eccle- 
siastics untrained  in  the  common  law,  but  well  acquainted 
with  the  principles  of  the  civil  and  the  canon  law,  to  both  of 
which  they  so  frequently  resorted.  Hence,  even  where  all 
distinctions  have  at  last  been  abolished  between  the  two  sorts 
of  remedies  which  for  so  long  a  time  prevailed  in  English- 
speaking  courts  of  justice,  it  is  still  extremely  difficult,  with- 
out some  knowledge  of  Roman  law,  to  obtain  a  clear  idea  of 
the  inherent  differences  between  two  species  of  rights  that 
are  almost  sure  to  arise  under  any  system  of  procedure. 

In  view  of  what  has  been  remarked  above  it  will  probably 
not  be  very  far  from  the  mark  to  say  that  of  owr  private 
substantive  law  the  branches  relating  to  landed  interests 
are  those  of  purest  native  origin,  although  even  these  are  not 
entirely  free  from  Roman  influences.  Much  might  be  writ- 
ten, for  example,  of  the  presence  of  such  influences  in  the 
law  of  easements.  On  the  other  hand,  so  much  of  the  En- 
glish law  as  pertains  to  domestic  relations  and  personal 
property  is  drawn,  for  reasons  already  sufficiently  indicated, 
largely  from  Roman  sources.  The  principles  that  were 
gradually  established  by  the  court  of  chancery  may  be  traced 
to  a  similar  source.  And  even  that  portion  of  the  law  of 
domestic  relations  which  is  commonly  regarded  as  of  ptwest 
English  origin,  namely,  the  law  of  husband  and  wife,  has 
been  so  modified  of  late  by  equity  and  legislation  that  it  is 
rapidly  approaching  the  Roman  type.  English  adjective 
law,  however,  or  the  law  of  procedure,  is,  to  a  great  extent, 
of  native  extraction,  except  in  so  far  as  the  law  of  equity 
procedure  is  concerned.  English  public  law,  including  the 
law  of  crimes,  has  also  been  but  slightly  modified  by  the 
civil  law.  Here  political  considerations  seem  to  have  out- 
weighed all  others,  whilst  the  territorial  theory  of  jurisdic- 
tion over  crimes  aided  materially  in  preserving  intact  the  old 
s)rstem  of  law.  But,  as  we  shall  presently  see,  that  portion 
of  public  law  that  concerns  external  relations  has  veen  very 
much  affected  by  Roman  law.  Aside,  however,  from  con- 
siderations arising  from  the  implication  of  Roman  law  with 
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the  common  law  there  are  others  of  scarcely  less  weight, 
which  are  well  calculated  to  arouse  an  interest  in  the  former 
among  those  who  study  the  latter.  To  the  active  practi- 
tioner, for  example,  the  most  valuable  part  of  the  civil  law 
is  that  which  is  concerned  with  private  rights  and  of  these 
those  arising  from  contractual  and  quasi-contractual  rela- 
tions stand  pre-eminent. 

Now,  in  this  field,  the  jurisconsults  are  frequently  with- 
out modem  rivals,  for  their  reasoning  is  often  as  near  per- 
fect as  the  human  mind  can  possibly  approach.  Indeed, 
even  in  the  law  of  delicts,  as  Sir  Frederick  Pollock  has  so 
forcibly  demonstrated,  the  civil  law  may  be  made  to  3rield  a 
flood  of  light.  Nor  need  we  do  more  tiian  mention  the  obli- 
gation of  admiralty  law  to  Roman  law.  Following  the  prac- 
tice of  the  old  English  judges,  we  still  resort  therefore  to  the 
Corpus  Juris  CivUis  whenever  precedents  cannot  be  found 
elsewhere.  And  it  has  been  claimed  that  Justice  White's 
elevation  to  the  Supreme  Bench  of  the  United  States  was 
due  largely  to  his  familiarity  with  the  civil  law. 

Before  dismissing  the  practical  aspects  of  this  subject,  one 
or  two  other  points  may  be  briefly  referred  to.  The  neces- 
sity of  codif3ring  laws  for  the  millions  who  have  come  under 
our  government  by  virtue  of  the  recent  treaty  with  Spain 
becomes  more  apparent  and  difficult  every  day.  Here  again 
we  may  be  able  to  profit  by  the  experience  of  the  old  country. 
Every  one  knows  what  that  experience  has  been.  It  seems 
that  those  Englishmen  who  were  entrusted  with  the  delicate 
and  irksome  task  of  framing  and  interpreting  laws  for  the 
peoples  of  India  early  discerned  the  wisdom  of  clear  analysis 
and  the  possession  of  a  system  of  procedure  less  cumbersome 
than  that  furnished  by  the  old  common  law.  It  was  further 
recognized  that  those  who  had  been  thus  called  upon  to  ad- 
minister the  English  law  in  regions  far-removed  from  ex- 
tensive libraries  would  be  compelled  to  rely  more  on  positive 
enactments  than  on  general  principles  gathered  from  many 
and  often  conflicting  sources,  and  it  was  accordingly  not 
very  long  before  Parliament  took  up  the  subject.    Such  was 
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the  beginning  of  that  series  of  great  statutes  which  must 
eventually  recast  the  greater  part  of  the  so-called  unwritten 
law  and  give  to  English  jurisprudence  a  simplicity  and 
homogeneity  it  has  never  hitherto  enjoyed.  And  while  it 
might  perhaps  be  out  of  place  to  discuss  in  this  connection 
the  relative  advantages  of  written  and  unwritten  law,  it  may 
be  remarked  that  the  study  of  Roman  law  appears  to  lead 
inevitably  towards  codification.  Judging,  therefore,  from 
recent  parliamentary  enactments,  one  is  inclined  to  believe 
that  the  jurists  of  the  mother  country  are  in  many  respects 
far  less  conservative  than  are  the  jurists  of  the  United 
States.  And  that  this  liberalization  of  the  English  profes- 
sional mind  may  be  attributed,  in  no  slight  measure,  to  the 
recent  impetus  given  the  study  of  Roman  law  by  social  and 
colonial  problems,  is  a  fact  which  will  become  sufficiently 
clear  to  all  who  examine  the  subject  carefully.  May  not 
this  experience  of  England  convey  to  us  then  a  most  whole- 
some lesson  in  the  present  conjuncture  of  our  foreign  affairs? 
Congress  is  already  endeavoring  to  frame  systems  of  private 
law  for  the  inhabitants  of  our  newly-acquired  possessions 
and  in  many  respects  this  task  is  not  rendered  any  the 
lighter  by  reason  of  the  federal  character  of  our  government 
and  the  absence  of  a  national  common  law.  But  in  several 
other  respects  our  difficulties  may  not  prove  so  great  as  those 
experienced  by  the  British  Government  in  the  Orient;  for 
the  very  absence  of  an  unwritten  system  of  national  law  will 
probably  have  the  effect  of  hastening  action.  Then  again 
the  Spaniards  have  already  introduced  into  the  island  their 
own  legal  institutions,  which  are  largely  drawn  from  Roman 
sources.  Hence  it  will  not  be  wise  to  leave  so  vital  an  in- 
terest entirely  to  the  omnipotence  of  legislators  whose  mis- 
directed efforts  can  involve  the  whole  subject  in  hopeless 
confusion.  Accordingly,  it  seems  very  obvious  that  we  shall 
soon  be  forced  to  take  up  the  study  of  Roman  law  with  an 
earnestness  never  before  approached,  and  this  step  will  be 
found  necessary  not  only  for  the  purpose  of  aiding  proper 
commissions  to  understand  the  legal  situation  in  our  island 


Digitized  by 


Google 


THE   VALUE  OF    ROMAN    LAW.  289 

possessions — for  no  one  would  probably  be  so  unwise  as  to 
wish  to  destroy  entirely  the  old  Spanish  law  now  there — 
but  also  for  the  purpose  of  framing  for  the  inhabitants  of 
our  recently  acquired  territory  such  laws  as  their  altered 
condition  may  from  time  to  time  demand. 

But  as  suggested  already,  these  aspects  of  the  subject  are 
by  no  means  the  most  important;  for  without  some  know- 
ledge of  Roman  law  it  is  impossible  for  one  to  grasp  the  prin- 
ciples of  those  higher  branches  of  jurisprudence  whose  value 
becomes  more  clearly  recognized  whenever  there  is  a  clash 
between  progressive  society  and  existing  institutions.  New 
wine  cannot  be  put  into  old  bottles.  Nor  has  it  remained  for 
ourgeneration  to  make  this  discovery.  Menof  othertimes  and 
countries  have  faced  the  same  baffling  difficulties  which  they 
attempted  to  surmount  at  first  by  means  of  the  tortuous 
methods  of  fictions  and  then  by  the  more  direct  intervention 
of  equitable  rules.  Both  in  Rome  and  in  England,  however, 
the  latter  agency  having  finally  overcome  the  ancient  proce- 
dure, suflfered  in  some  respects  from  the  same  evils  that  had 
overtaken  the  older  law.  Later  on,  therefore,  legislation 
was  invoked  to  remedy  evils  that  arose  from  the  apotheosis  of 
custom  and  the  inflexibility  of  positive  law  in  general ;  but 
the  partial  failure,  in  some  quarters,  of  representative  in- 
stitutions has  brought  about  the  inevitable  reaction  and  there 
is  a  growing  disposition  to  rely  more  and  more  on  commis- 
sions composed  of  specialists.  Never  before,  therefore,  has 
there  been  such  a  need  for  thoroughly  trained  lawyers  and 
they  can  no  more  aflford  to  ignore  the  productions  of  the 
jurisconsults  than  modem  painters  can  afford  to  igfnore  the 
masterpieces  of  ancient  and  mediaeval  culture.  The  Latin 
language,  moreover,  is  not  only  the  best  vehicle  for  the  ex- 
pression of  juristic  ideas,  but  the  nomenclature  of  the  Roman 
law  writers  is  used  by  all  publicists  who  treat  the  subjects 
pertaining  to  our  profession  in  anjrthing  like  a  scientific 
manner.  And  as  all  the  world  knows,  the  genius  of  the 
Latin  race  was  above  everything  else,  a  legal  one.  The  con- 
tributions of  this  people  to  jurisprudence  caused  Von  Iher- 
ing  to  remark  that  the  Romans  gave  to  the  whole  civilized 
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world  its  code  of  laws  three  different  times.  There  was  first 
the  code  of  Justinian,  which  was  prepared  for  the  world- 
wide empire  of  the  sixth  century;  then  came  the  code  of 
Gratian,  founded  in  large  measure  on  the  Corpus  Juris  Civ- 
His  and  patterned  after  it,  which  furnished  Catholic  Chris- 
tiandom  with  its  canon  law;  and,  finally,  there  was  the 
influence  exerted  on  the  positive  law  of  every  Etu-opean 
country  by  the  universal  study  of  Roman  law  after  the  re- 
vival of  learning.  And  it  was  this  intermingling  of  the  law 
of  the  Romans  with  that  of  their  Teutonic  conquerors  that 
has  given  rise  to  modem  European  legal  systems,  just  as  the 
mixture  of  the  blood  of  the  two  peoples  formed  modern 
European  states.  It  is  true  that  the  Latin  strain  is  more  pre- 
dominant in  some  countries  than  in  others,  but  that  it  is 
everywhere  present  is  a  fact  that  requires  no  argument 

Jurists  of  all  schools  recognize  these  facts,  and  whether 
we  pick  up  a  book  on  analytical,  comparative,  or  historical 
jiunsprudence  we  find  it  filled  with  the  ideas  and  phrase- 
ology of  Roman  writers.  The  mere  possession,  therefore, 
of  such  a  mass  of  legal  literature  as  that  found  in  the  Corpus 
Juris  Civilis  is  a  boon  to  the  human  race;  for  we  are  thus 
enabled  to  trace,  step  by  step,  for  a  thousand  years,  the 
progress  of  the  law  of  the  most  gifted  nation  of  antiquity. 
Their  experiences  were  often  strikingly  like  those  we  have 
encountered.  There  was  in  the  beginning  the  same  rigid  in- 
flexible body  of  customary  law  which  was  softened  at  first 
by  means  of  fictions  and  eventually  by  the  liberal  rules  of 
the  curator,  or  the  chancellor,  as  an  English-speaking  person 
would  say.  And  while  the  conservative  nature  of  the  Ro- 
man people  often  prevented  them  from  admitting  that  alter- 
ations had  been  made  in  their  law  even  after  the  most  sweep- 
ing changes  had  been  effected,  they  were  ordinarily  wise 
enough  to  3rield,  in  practice,  to  the  vicissitudes  of  time  and 
adopt  their  jurisprudence  to  the  changing  needs  of  society. 
But  interest  in  the  study  of  Roman  law  is  confined  to  no 
single  profession ;  for  no  one  can  claim  to  belong  to  the  edu- 
cated class  who  does  not  possess  at  least  an  elementary 
knowledge  of  the  subject.  It  is  not  necessary,  for  example,  to 
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remind  any  one  of  the  great  value  of  such  knowledge  to  the 
classical  scholar.  Then  again  there  is  the  light  which  aknowl- 
edge  of  the  civil  law  throws  upon  the  history  not  only  of 
Rome  but  that  of  the  entire  world.  Such  questions  in  Roman 
history,  for  example,  as  the  gradual  enjoyment  by  foreigners 
of  all  the  rights  of  Roman  citizenship ;  the  struggles  between 
the  patricians  and  the  plebeians ;  the  extension  of  the  Roman 
law  to  the  provinces;  the  results  of  the  separation  of  law 
from  religion;  the  consequences  of  too  great  a  freedom  in 
the  matter  of  divorce ;  and  the  effect  of  substituting  the  em- 
pire for  the  republic — all  these  great  and  eternal  questions 
can  only  be  understood  thoroughly  by  studying  them  in 
connection  with  Roman  law.  But  if  a  knowledge  of  Roman 
law  is  valuable  to  students  of  classical  antiquities,  it  is  for 
many  reasons  of  perhaps  even  greater  value  to  the  student 
of  universal  history.  No  one  has  made  this  subject  clearer 
than  Savigny,  who  shows  so  well  how,  through  the  events 
of  the  Middle  Ages,  Roman  law  has  entered  like  a  red  thread 
into  the  texture  of  every  nation's  political  life.  The  Popes 
were  but  the  successors  of  the  Caesars;  the  Corpus  Juris 
Canonici,  simply  the  counterpart  of  the  Corpus  Juris  Civilis^ 
One  word  more.  It  was  the  thought  and  language  of  the 
Roman  law  that  crept  into  almost  every  branch  of  mediaeval 
learning  and  gave  to  modem  ethics  and  theology  some  of 
their  most  familiar  doctrines  and  expressions — a  fact  which 
caused  many  of  our  earlier  judges  no  end  of  trouble  by  rea- 
son of  the  use  of  identical  words  in  a  twofold  sense,  namely^ 
a  moral  and  a  legal  one. 

Before  indicating  more  definitely  what  portion  of  the  civil 
law  might  be  studied  most  advantageously  in  connection 
with  the  courses  in  municipal  law  which  are  already  offered 
by  American  Law  Schools,  mention  should  be  made  of  an- 
other very  important  branch  of  general  culture  that  owes 
a  great  deal  of  its  learning  to  Roman  law.  We  refer  to  in- 
ternational law,  for  Grotius,  Puflfendorf,  Vattel,  and  other 
fathers  of  this  science  were  all  eminent  civilians  who  con- 
structed the  science  of  international  law  almost  entirely  upon 
the  principles  of  the  civil  law — ^a  fact  too  sufficiently  well 
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known  to  require  extended  discussion.  When  we  consider, 
therefore,  the  entrance  of  our  nation  into  closer  relation 
with  the  rest  of  the  world  and  the  practical  interest  this  sub- 
ject will  have  for  us  in  the  future,  we  can  readily  understand 
the  transcendent  importance  of  Roman  law  from  still  an- 
other point  of  view.  Thus,  for  a  fourth  time,  has  Rome 
given  the  law  to  civilized  nations,  for  international  law  is 
nothing  more  or  less  than  the  public  law  of  the  world.  And 
as  Sir  Henry  Maine  has  so  forcibly  pointed  out,  the  govern- 
ments of  the  various  western  nations  may  be  regarded,  in 
this  respect,  as  so  many  Roman  landlords. 

In  concluding  we  may  now  perceive  what  branches  of  civil 
law  may  be  profitably  studied  by  law  students.  And  while 
it  is  true  that  several  of  our  law  schools  make  provision,  in 
what  are  called  post-graduate  departments,  for  lectures  on 
Roman  law  and  kindred  topics,  it  may  be  urged  that  those 
just  taking  up  the  study  of  the  law  may  derive  a  great  deal 
of  assistance  from  such  courses.  Now  one  of  the  most  diffi- 
cult matters  the  average  beginner  experiences  is  to  compre- 
hend the  difference  between  law  and  equity.  He  so  often 
complains  that  having  learned  a  certain  rule  he  must  soon 
unlearn  it  because  of  the  magic  of  this  mysterious  chancery 
court ;  and  it  is  also  easy  for  him  to  acquire  the  notion  that 
the  law  consists  of  a  set  of  lifeless,  inflexible  rules  instead  of 
being  an  organism  with  all  the  characteristics  of  other  or- 
ganisms. That  these  obstacles  may,  in  most  instances,  be 
overcome  by  taking  even  the  novice  through  an  elementary 
course  in  Roman  law  will  become  patent  to  all  who  try  the 
experiment.  This  is  said  with  a  full  realization  of  the 
already  enormous  amount  of  work  on  the  part  of  Law^ 
Schools  which  has  been  rendered  necessary  partly  through 
the  multiplicity  of  branches  of  law  arising  from  industrial 
development  and  partly  through  the  haste  of  the  student 
to  complete  an  education  already  unnecessarily  prolonged 
by  reason  of  the  stubborn  adherence  of  most  colleges  to  the 
four  years'  course  for  undergraduates.  By  resorting  more 
frequently  to  the  source  we  avoid  many  accretions  the  cur- 
rent has  received  during  its  onward  flow  and  which  seem  at 
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times  well  calculated  to  deflect  it  from  its  course.  Accord- 
ingly, there  seems  to  be  every  reason  for  believing  that  for 
the  purposes  of  instruction  in  Roman  law  at  those  schools 
which  make  no  provision  therefor  at  present,  a  course  might 
be  arranged  somewhat  as  follows,  either  as  an  auxiliary  to 
the  regular  course  in  positive  law  or  as  an  introduction  to 
lectures  on  higher  jurisprudence  : 

1.  A  general  outline  of  the  subject, — This  ought  to  be  a 
purely  introductory  course  designed  to  acquaint  the  beginner 
with  the  concepts  and  history  of  Roman  law.  The  basis  of 
instruction  might  very  well  be  the  excellent  little  manual  of 
the  late  Professor  Hadley  or  that  of  Mr.  Hunter,  with  con- 
stant references  to  larger  works.  Three  hours  weekly  for 
half  a  year  would  prepare  the  student  for  the  next  course, 
and  so  far  from  interfering  with  his  regular  work,  would  be 
a  positive  gain  for  him. 

2.  Justinian's  Institutes.  Those  who  have  taken  this  pre- 
paratory course  are  ready  to  take  up  the  study  of  the  Insti- 
tutes. It  is  scarcely  necessary  to  add  that  this  work  ought 
to  be  studied  in  the  original,  which  is  not  difficult  reading; 
but  of  course  those  who  are  ignorant  of  Latin  may  find  a 
number  of  excellent  translations.  The  small  cqmpass  of 
the  Institutes,  compiled  as  is  well  known,  for  the  use  of  law 
students,  will  enable  one  to  go  through  all  the  books  very 
rapidly.  Naturally,  however,  some  parts  of  the  work  will 
require  more  attention  than  others.  Thrice  weekly  for  the 
rest  of  the  first  year  should  carry  the  student  through  the 
volume. 

3.  The  Pandects.  Having  mastered  the  above  two 
courses  a  student  ought  to  be  well  enough  prepared  to  take 
a  systematic  course  in  the  Pandects,  or  Digest.  The  im- 
mense size  of  this  part  of  the  Corpus  Juris  Civilis  will  render 
its  thorough  investigation  impossible,  but  three  hours  weekly 
for  the  second  year  would  do  much  towards  familiarizing 
the  student  with  the  ideas  of  representative  jurisconsults 
and  teaching  him  how  to  use  authorities. 

B.  J.  Ramagc. 
Univenity  of  the  South, 
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After  a  short  discussion,  the  question  was  postponed,  uv 
turn,  and  the  clause  relating  to  the  originating  of  money  bills 
was  taken  up.  It  was  urged  that  this  was  placing  a  very 
important  power  in  the  hands  of  the  direct  representatives  of 
the  people — and  was,  to  that  extent  at  least,  a  concession  on 
the  part  of  the  small  states  in  return  for  the  concession  on  the 
part  of  the  large  states  of  equal  representation  in  the  second 
branch.  It  was  not  so  regarded,  however,  by  Mr.  Wilson  and 
others  who  shared  his  general  ideas.  Since  both  branches 
must  concur  in  passing  money  bills,  they  could  not  see  wherein 
the  advantage  lay,  in  giving  the  first  branch  the  sole  power  of 
originating  them.  While,  possibly,  the  "  concession  "  did  not 
amount  to  much  practically,  it  certainly  has  a  distinct  recog- 
nition that  the  new  government  was  to  be  one  dependent  in 
the  first  instance  on  the  people  as  such — an  idea  necessarily 
foreign  to  a  mere  confederacy.  The  clause  was  carried  (as 
part  of  the  report)  by  a  plurality  vote-  ayes,  five — Connecti- 
cut, New  Jersey,  Delaware,  Maryland,  North  Carolina ;  noes, 
three — Pennsylvania,  Virginia,  South  Carolina ;  divided,  three 
— Massachusetts,  New  York,  Georgia.  A  grouping  which  it 
is  hopeless  to  attempt  to  analyze. 

Once  more,  the  question  as  to  equality  of  suffrage  in  the 
second  branch  now  came  before  the  convention — and  was  car- 
ried as  part  of  the  report, — several  votes  being  given  affirma- 
tively now,  because  another  vote  was  to  be  taken  on  the  report 
itself — that  is,  these  votes  did  not  commit  the  voters  to  final 
approval  of  the  measure.  Mr.  Gerry  appears  to  have  recog- 
nized the  hopelessness  of  an  agreement  upon  any  other  basis — 
and  expressed  himself  as  ready  to  agree  to  it  on  that  account 
But  there  were  others  who  felt  that  equal  representation  in 

*  The  aeries  of  articles  by  Mr.  Landreth  on  the  Constitution  was  dis- 
continued in  the  March  and  April  numbers  owing  to  the  lack  of  space 
caused  by  the  publication  of  the  addresses  delivered  at  Uie  opening  exer- 
cises of  the  new  Law  School  Building  of  Uie  University  of  Pennsylvania. 
The  series  will  conclude  with  the  July  number. 
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cither  branch  would  ruin  the  whole  system  of  government  for 
which  they  were  so  earnestly  striving.  In  a  warm  and  very 
clear  speech,  Mr.  Gouverneur  Morris  urged  upon  the  conven- 
tion the  duty  of  acting  for  America  as  a  whole, — and  Mr. 
Patterson  again  declared  with  great  positiveness  that  equal 
representation  in  at  least  one  branch  was  vital  to  the  small 
states.  There  were  a  few  men  who  saw — or  thought  they 
saw — ^that  a  government  founded  on  both  people  and  states 
was  not  only  possible  but  desirable.  The  question  was  once 
more  postponed  to  await  the  report  of  the  committee  ap- 
pointed to  consider  the  proposed  basis  of  "  one  to  every  forty 
thousand  inhabitants  "  in  the  first  branch.  That  committee 
reported  a  scheme  of  representation  which  has  a  strange  sound 
to  the  ears  of  to-day:  "  That  in  the  first  meeting  of  the  [na- 
tional] legislature,  the  first  branch  thereof  consist  of  fifty-six 
members,  of  which  number  New  Hampshire  shall  have  2,  Mas- 
sachusetts, 7,  Rhode  Island,  i,  Connecticut  4,  New  York,  5, 
New  Jersey,  3,  Pennsylvania,  8,  Delaware,  i,  Maryland  4,  Vir- 
ginia, 9,  North  Carolina,  5,  South  Carolina,  5,  Georgia,  2. 
But  as  the  present  situation  of  the  states  may  probably  alter 
as  well  in  point  of  wealth  as  in  the  number  of  their  inhabit- 
ants, that  the  legislature  be  authorized  from  time  to  time  to 
augment  the  number  of  representatives.  And  in  case  any  of 
the  states  shall  hereafter  be  divided  or  any  two  or  more  states 
united,  or  any  new  states  created  within  the  limits  of  the 
United  States,  the  legislature  shall  possess  authority  to  regu- 
late the  number  of  representatives  in  any  of  the  foregoing 
cases,  upon  the  principles  of  their  wealth  and  number  of 
inhabitants."  These  propositions  were  somewhat  puzzling  to 
the  members,  and  it  was  stated  in  reply  to  the  question  as  to 
what  principle  they  were  founded  on,  that  while  little  more 
than  a  guess,  it  was  still  an  effort  to  base  the  representation 
upon  population  and  supposed  wealth.  The  objections  to  the 
simple  rule  of  one  to  every  forty  thousand  inhabitants  were, 
that  the  representatives  would  soon  become  too  numerous, 
and  that  the  western  states  might,  if  admitted  on  this  princi- 
ple, soon  outvote  the  Atlantic  states — but  under  the  plan 
proposed,  "the  Atlantic  states  having  the  government  in  their 
own  hands,  may  take  care  of  their  own  interest,  by  dealing  out 
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the  right  of  representation  in  safe  proportions  to  the  western 
states."  This  explanation  was  apparentiy  clear — ^and  there  is 
no  evidence  that  the  proposition  in  so  many  words  deliber- 
ately to  keep  a  larger  share  of  popular  representation  in  the 
Atlantic  states,  caused  any  surprise,  still  less  any  shock,  to 
the  mind  of  anyone.  It  was  not  until  two  days  later  that  Mr. 
Mason  said  that  the  western  states  must  be  admitted,  if  at  all, 
on  terms  ot  equality.  There  was,  it  is  evident,  an  almost  in- 
eradicable "  sectionalism  "  pervading  the  entire  body.  The 
discussion  went  on ;  and  the  opponents  now  seem  to  be  not 
the  large  and  the  small  states,  but  the  northern  and  southern 
states.  There  seems  to  have  been  a  pretty  general  accord,  at 
least  for  the  time  being,  that  wealth  (as  it  would  be  the  basis 
for  assessing  the  public  burdens)  should  be  in  some  way  recog- 
nized in  representation — ^and  that  the  legislature  should,  from 
time  to  time,  regulate  the  representation  according  to  popula- 
tion and  wealth — though  the  word  "  wealth "  was  later 
abandoned  in  this  connection.  There  is  little  in  these  dis- 
cussions which  concerns  the  question  we  are  now  examining 
— ^and  it  was  not  until  the  consideration  of  the  report  of  the 
first  committee  was  resumed,  on  July  14,  that  anything  was 
said  which  requires  especial  notice.  On  that  day,  Mr.  Grerry 
made  the  important  suggestion  that  the  states,  while  having 
an  equal  representation  in  the  second  branch,  should  vote  per 
capita — to  prevent  the  delays  experienced  in  Congress,  and  to 
give  "  a  national  aspect  and  spirit  to  the  management  of  busi- 
ness." The  whole  question  of  equality  of  representation  in 
the  second  branch  was  again  discussed,  upon  a  motion  by  Mr. 
Pinckney,  giving  New  Hampshire  two  votes,  Massachusetts 
four,  etc. — unequal  but  not  proportionate  representation.  But 
the  smaller  states  stood  absolutely  firm.  Again  they  were  deaf 
to  the  arguments  of  Mr.  King,  Mr.  Madison,  and  others.  Mr. 
King  said  that  he  considered  the  proposed  government  as 
substantially  and  formally  a  general  and  national  government 
over  the  people  of  America.  "  There  will  never  be  a  case  in 
which  it  will  act  as  a  federal  government  on  the  states  and  not 
on  the  individual  citizens."  And  Mr.  Madison  called  '*  for  a 
single  instance  in  which  the  general  government  was  not  to 
operate  on  the  people  individually."    There  was  an  instance 
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given  by  Mr.  Sherman,  viz.,  in  requiring  quotas,  but  that  was 
all — ^there  was  no  reply— there  could  be  none — to  the  argu- 
ments made.  And  it  may  well  be  doubted  whether  the  Con- 
stitution would  not  have  been  greatly  improved  by  a  senate, 
in  which  there  should  have  been  at  least  a  semblance  of  pro- 
portionate representation.  Be  this  as  it  may,  the  small  states 
stood  firm,  as  I  have  said.  And  the  report  of  the  committee 
was  agreed  to,  as  amended,  by  a  vote  of  five  to  four ;  Massa- 
chusetts divided.  New  York  absent.  The  report  provided,  in 
substance,  for  a  fixed  number  of  representatives  in  the  first 
branch,  from  the  several  states,  varying  fi-om  one  from  Rhode 
Island  and  Delaware  to  ten  from  Virginia;  and  gave  the 
legislature  authority  to  regulate  representation  upon  the 
principle  of  the  number  of  inhabitants — "  provided  always  that 
representation  ought  to  be  proportioned  according  to  direct 
taxation."  A  census  within  six  years  of  the  first  meeting  of 
the  legislature,  and  once  within  every  ten  years  thereafter  was 
provided  for,  etc.  Money  bills  were  to  originate  in  the  first 
branch  and  were  not  to  be  altered  or  amended  in  the  second 
branch — and  in  the  second  branch  each  state  was  to  have  an 
equal  vote.  The  determined  efforts  of  the  small  states 
to  secure  equality  of  suffrage  in  the  second  branch  had  been 
crowned  with  success,  and  this  success  was  frankly  stated 
by  Mr.  Randolph  to  be  most  embarrassing  to  him  and  the 
other  advocates  of  the  Virginia  plan,  as  that  plan  had  been 
worked  out  upon  the  theory  of  proportionate  representation. 
Recognizing  the  necessity  of  some  modification  of  this  idea, 
at  least  as  to  the  second  branch,  he  had  prepared  a  paper  sug- 
gesting an  equal  vote  on  a  number  of  important  subjects, 
most  of  them  involving  the  exercise  of  highly  sovereign 
powers — ^indeed,  there  was  hardly  a  power  of  this  character 
omitted.  But  it  was  not  submitted  to  the  Convention,  as  an 
equal  vote  in  all  cases  had  been  decided  upon.  He  suggested 
an  adjournment  that  the  large  states  might  consider  what  it 
was  best  to  do  "  in  the  present  solemn  crisis  of  the  business," 
a  suggestion  which  seems  to  have  been  taken  as  a  challenge 
by  Mr.  Patterson,  which  he  instantly  accepted,  and  proposed 
to  adjourn  sine  die.  But  this  proposition  met  with  no  favor — 
the  great  majority  were  really  anxious  that  the  Convention 
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should  accomplish  something,  and  voted  to  adjourn  "  until 
to-morrow."  Before  reconvening,  an  informal  interchange  of 
views  seems  to  have  convinced  the  members  of  the  futility  of 
further  discussion  of  the  subject,  and  the  sixth  resolution  of 
the  report  of  the  Committee  of  the  Whole  came  up  for  dis- 
cussion. On  the  clause  giving  the  general  legislature  power 
to  negative  all  laws  passed  by  the  several  states  "  in  its  opinion 
contravening  the  Articles  of  Union,"  etc.,  there  was  consider- 
able debate,  and  signs  were  not  wanting  that  the  extremists 
were  perhaps  not  so  very  feir  apart  in  their  views.  Mr. 
Gouverneur  Morris,  the  most  prominent  centralist  in  the 
Convention,  opposing  the  clause  as  "  terrible  to  the  states," 
and  as  giving  the  legislature  a  power  properly  exercisable  by 
the  judiciary ;  and  Mr.  Luther  Martin,  the  great  champion  of 
state  sovereignty,  presenting  a  resolution  that  all  laws  passed 
by  the  general  legislature  within  their  proper  sphere  should 
be  the  supreme  law  of  the  respective  states,  whose  judiciary 
should  be  bound  by  them,  anything  in  the  laws  of  the  indi- 
vidual states  to  the  contrary  notwithstanding.  The  clause 
in  the  report  was  voted  down  decisively,  and  Mr.  Martin's 
resolution  was  passed  nem,  con.  The  remaining  resolutions 
in  the  plan  were  considered  and  debated,  but  for  the  present  we 
must  pass  over  the  proceedings  of  the  Convention  until  it  comes 
to  consider  the  question.  To  whom  shall  the  new  Constitution 
be  referred  for  ratification  ?  The  nineteenth  resolution  provided 
for  its  reference  to  assemblies  especially  chosen  by  the  people 
to  consider  it.  Of  course  a  motion  was  immediately  forth- 
coming to  refer  it  to  the  several  legislatures,  Mr.  Ellsworth 
being  the  mover.  Then  ensued  a  debate  which  is  most 
instructive  in  many  ways.  I  do  not  propose  now  to  notice  it 
except  when  it  concerns  the  particular  question  before  us. 
The  result  of  the  debate  was  the  passage  of  the  nineteenth 
resolution  by  a  vote  of  nine  to  one — Delaware,  New  York 
and  New  Jersey  not  voting.  The  motion  of  Mr.  Ellsworth 
had  been  seconded  by  Mr.  Patterson. 

Mr.  Mason  at  once  took  the  floor  in  opposition.  He  con- 
tended that  the  legislatures  had  no  power  to  ratify — the  people 
must  be  appealed  to  "  with  whom  all  {>ower  remains  that  has 
not  been  given  up  in  the  Constitution  derived  from  them." 
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He  also  argued  that  what  one  legislature  did  the  next  could 
undo— so  that  the  general  government  would  have  a  most 
unstable  foundation.  Mr.  Ellsworth,  in  reply,  differed  with 
Mr.  Mason  as  to  both  points — as  to  the  first,  because  the  legis- 
latures had  been  considered  competent  to  ratify  the  existing 
Articles  of  Confederation;  and  as  to  the  second,  he  said,  ''An 
act  to  which  the  states,  by  their  legislatures,  make  themselves 
parties,  becomes  a  compact  from  which  no  one  of  the  parties 
can  recede  of  itself ";  and  it  may  be  added  that  substantially 
this  position  had  been  taken  many  times  before  by  the  **  small 
states  "  in  an  endeavor  to  prove  that  no  number  of  states  less 
than  the  whole  could  dissolve  the  existing  confederacy.  Mr. 
Morris  pointed  out  that  the  fallacy  of  Mr.  Ellsworth's  motion 
was  its  underlying  idea  that  they  were  proceeding  on  the  basis 
of  the  confederation.  And  Mr.  Madison  thought  that  as  the 
proposed  changes  '*  would  make  essential  inroads  on  the 
state  constitutions  "  the  legislatures  were  clearly  incompetent 
to  ratify  them.  The  vital  and  essential  difference  between  a 
system  founded  on  the  legislatures  only  and  one  founded  on 
the  people,  was,  that  the  one  was  a  leagtu  or  treaty ^  the  other  a 
Constitution.  Morally  they  were  perhaps  equally  inviolable. 
Politically,  there  were  two  important  differences  "  in  favor  of 
the  latter."  i.  "A  law  violating  a  treaty  ratified  by  a  pre- 
existing law  might  be  respected  by  the  judges  as  a  law,  though 
an  unwise  or  perfidious  one.  A  law  violating  a  constitution 
established  by  the  people  themselves,  would  be  considered  by 
the  judges  as  null  and  void. 

2.  "  The  doctrine  laid  down  by  the  law  of  nations  in  the 
case  of  treaties  is,  that  a  breach  of  any  one  article  by  any  of 
the  parties  frees  the  other  parties  from  their  engagements.  In 
the  case  of  a  union  of  people  under  one  constitution,  the 
nature  of  the  pact  has  always  been  understood  to  exclude  such 
an  interpretation."  Mr.  Ellsworth's  motion  was  voted  down, 
ayes  3  (Connecticut,  Delaware,  Maryland);  noes  7.  New 
York  and  New  Jersey  not  voting.  Mr.  Morris  thought  the 
time  opportune  to  move  for  one  general  convention  of  the 
people  to  ratify — ^but  no  one  was  prepared  to  go  quite  so  Cw 
— the  motion  was  not  seconded.  But  the  nineteenth  resolu- 
tion was  passed  as  before  noted.     It  was  now  moved  by  Mr. 
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Morris  and  Mr.  King  that   the  representatives  in  the  second 

branch  consist  of members  from  each  state,  who  shall  vote 

per  capita. 

Mr.  Ellsworth  said  that  he  "  had  always  approved  of  voting 
in  that  mode/'  and  Mr.  Williamson  agreed  with  him.  Mr. 
Martin  of  course  did  not,  and  expressly  called  attention  to  the 
fact  that  it  was  a  departure  from  the  idea  of  the  states  being 
represented  in  the  second  branch.  Mr.  Carroll  did  not  object 
to  it,  but  considered  it  a  "  material  innovation."  The  blank  in 
the  resolution  was  filled  with  "  two,"  and  the  resolution  was 
thus  passed.  Maryland  alone  in  the  negative — New  York  and 
New  Jersey  not  voting.  The  convention  now  took  the  im- 
portant step  of  referring  its  proceedings  to  a  committee  to  pre- 
pare and  report  a  constitution  "  conformable  thereto."  The 
fact  that  the  real  conflict  was  between  the  North  and  the  South 
was  evidenced  by  a  warning  from  General  Pinckney  that  unless 
the  southern  states  were  secured  against  **  emancipation,  and 
taxes  on  exports,"  his  duty  to  his  state  would  force  him  to 
vote  against  the  report  The  committee — known  as  the  Com- 
mittee of  Detail — was  chosen  by  ballot,  as  follows :  Mr.  Rut- 
ledge,  Mr.  Randolph,  Mr.  Gorham,  Mr.  Ellsworth,  Mr.  Wil- 
son. To  it  were  referred  the  scheme  submitted  by  Mr.  Pinck- 
ney,— unfortunately  lost  to  us — and  the  "  New  Jersey  plan,"  as 
well  as  the  "Virginia  plan,"  after  its  passage  by  the  Convention. 
In  these  resolutions  as  referred  to  the  committee,  the  word 
"  national "  is  used  over  and  over  again,  in  spite  of  the  action 
of  the  Convention  on  the  subject  The  committee  was  ap- 
pointed on  July  24.  On  August  6, — one  day  less  than  two 
weeks  later, — it  made  its  report  of  a  formal  constitution.  It 
consisted  of  a  preamble  and  twenty-three  articles.  There  had 
been  no  preamble  in  cither  the  Virginia  or  the  New  Jersey 
plan — possibly  there  may  have  been  in  Mr.  Pinckney's.  The 
words  of  the  preamble  are :  *'  We  the  people  of  the  states  of 
New  Hampshire,"  etc.,  "  do  ordain,  declare,  and  establish  the 
following  constitution  for  the  government  of  ourselves  and 
our  posterity."  The  word  **  national "  does  not  appear  any- 
where in  the  instrument.  But  it  provides  highly  national  and 
sovereign  powers  to  be  exercised  by  the  general  government, 
and  especially   mentions   and   defines  "  Treason  against  the 
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United  States  " — ^no  such  provision  being  in  the  Articles  of 
Confederation,  naturally  enough.  This  crime  is  said  to  be 
"  levying  war  against  the  United  States  or  any  of  them*'  In  the 
Constitution  as  adopted  "  any  of  them  "  is  omitted.  It  also— in 
common  with  the  Constitution  provides  that  persons  charged 
with  •*  treason,  felony  or  high  misdemeanor  in  any  state,  who 
shall  flee  from  justice/'  shall  be  returned  to  that  state  upon 
requisition.  The  whole  report  bears  a  very  strong  resemblance 
to  the  Constitution.  It  expressly  denies  to  the  states  all  the 
higher  sovereign  powers,  some  absolutely,  some  "  without  the 
consent  of"  Congress.  The  absolute  denials  in  the  Constitu- 
tion are  more  numerous  than  in  the  report. 

Next  day  the  Convention,  without  debate  and  without  dissent, 
agreed  to  the  preamble  and  the  first  two  articles  (providing  for 
the  "  style"  of  "the  United  States  of  America,"  and  the  three 
grand  departments),  and  began  their  discussions  upon  the 
third  article.  There  is  nothing  of  present  interest  to  us  in 
tiiese  discussions  until  we  come  to  the  clause  in  Article  IV, 
giving  the  House  of  Representatives  the  sole  power  of  origi- 
nating money  bills;  this  was  struck  out  as  likely  to  cause 
trouble,  and  being  of  no  especial  use — ^some  of  the  most  pro- 
nounced nationalists  takini;  this  view.  But  the  members  were 
not  by  any  means  unanimous,  although  the  vote  was  eight  to  one. 
The  subject  was  again  debated  quite  fully  and  warmly  a  few 
days  later,  and  the  same  conclusion  was  reached.  The  clause, 
however,  was  afterwards  restored.  Not  long  afterwards  the 
question  as  to  whether  the  members  of  the  national  legislature 
should  be  paid  by  the  states  or  by  the  general  government 
was  argued  at  some  length,  the  decided  majority  favoring  pay- 
ment out  of  the  "  national  treasury  " — Mr.  Martin  made  the 
point  that,  as  the  Senate  represented  states,  it  ought  to  be 
paid  by  them — to  which  Mr.  Carroll  answered  that  the  senators 
were  not  intended  to  be  the  advocates  of  state  interests,  and 
ought  not  to  be  dependent  upon  the  states.  The  vote  was  nine 
to  two — ^but  in  spite  of  Mr.  Martin,  Maryland  voted  **  aye  " — 
and  for  some  unknown  reason,  Massachusetts  voted  "  no  " ; 
the  other  "no"  being  South  Carolina.  There  is  nothing 
especially  noteworthy  to  record,  until  the  Convention  took  up 
the  question  of  national  control  of  the  militia.     The  desira- 
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bility  of  uniformity  of  discipline,  etc.,  was  generally  recognized. 
But  it  was  remarked  by  Mr.  Ellsworth  that  it  would  never  do 
to  take  the  whole  authority  over  the  militia  away  from  the 
states,  "  whose  consequence  would  pine  away  to  nothmg,  after 
such  a  sacrifice  of  power."  After  some  discussion,  the  subject 
was  referred  to  a  recently  appointed  committee.  A  few  days 
later  the  very  important  clause  relating  to  "  treason  "  was  dis- 
cussed. In  the  report  of  the  committee  of  detail,  it  will  be 
remembered,  that  this  crime  against  the  United  States  was 
defined  to  be  "  levying  war  against  the  United  States  or  any  of 
thenty  Dr.  Johnson,  of  Connecticut,  insisted  that  there  could 
not  be  ''treason"  against  the  United  States,  or  individual 
states.  It  was  an  offence  against  the  sovereign,  and  in  one  com- 
munity there  could  be  but  one  sovereign.  This  was  so  plainly 
true,  that  it  is  remarkable  that  it  should  have  failed  of  clear 
recognition.  Dr.  Johnson  continued  by  saying  that  there 
could  be  no  treason  against  a  particular  state,  even  under  the 
confederation,  "  the  sovereignty  being  in  the  union  " — which 
it  was  not — **much  less  can  it  be  under  the  proposed 
system."  To  this  Colonel  Mason  answered  that  the  United 
States  would  have  a  "  qualified  sovereignty "  only.  "  The 
individual  states  will  retain  a  part  of  their  sovereignty,  an 
act  may  be  treason  against  a  particular  .state,  which  is  not 
so  against  the  United  States,"  and  he  instanced  Bacon's  re- 
bellion in  Virginia.  To  which  Dr.  Johnson  replied  that  that 
would  have  been  treason  against  the  United  States.  Mr. 
King  thought  the  question  not  so  important,  after  all ;  the 
legblature  might  punish  capitally  under  other  names  than 
treason.  He  moved  to  insert  "  sole  "  before  "  power,"  giving 
the  United  States  the  exclusive  right  to  declare  the  punish- 
ment for  treason.  Mr.  Wilson  thought  that  in  "  cases  of  a 
general  nature "  treason  could  only  be  against  the  United 
States, "  yet  in  many  cases  it  might  be  otherwise."  Mr.  King 
insisted  that  there  could  be  no  line  drawn,  adhering  to  an 
enemy  of  an  individual  state  was  adhering  to  an  enemy  of 
the  United  States,  which  drew  from  Mr.  Sherman  the  remark 
that  the  line  lay  between  the  resistance  to  the  laws  of  the 
United  States  and  to  those  of  a  particular  state,  entirely  miss- 
ing the  point,  for  merely  "resisting**  the  laws  is  not  treason. 
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unless,  of  course,  it  takes  the  form  of  a  revolutionary  move- 
ment Mr.  Ellsworth  expressed  the  idea  a  little  better  when 
he  said  that  the  United  States  were  ''  sovereign  on  one  side 
of  the  line  dividing  the  jurisdiction — ^the  states  on  the  other. 
Each  ought  to  have  power  to  defend  their  respective  sovereign- 
ties." Mr.  King's  nK>tion  was  lost  by  one  vote,  and  then  the 
whole  clause  was  reconsidered  and  amended  to  read,  '*  Trea- 
son against  the  United  States  shall  consist  only  in  levying 
war  against  them,"  etc 

There  was  a  great  deal  ot  confusion  apparent  in  the  minds 
of  the  members  during  the  debate^  occasioned  by  the 
&ilure  to  recognize  the  clear  proposition  of  Dr.  Johnson, 
viz.,  that  there  can  be  but  one  really  sovereign  power  in 
the  community,  and  that  "  treason  "  is  an  offence  against  it. 
The  practical  wisdom  of  allowing  a  state  to  punish  any  one 
who  should  seek  to  overturn  and  seize  upon  its  government 
may  be  at  once  conceded ;  there  could  be  no  object  in  depriv- 
ing it  of  this  power.  But  it  is  a  confusion  in  terms  to  call 
this  "  treason  "  against  a  particular  state,  if  there  is  to  be  such 
a  thing  as, ''  treason  against  the  United  States."  And  if  there 
was  one  thing  certain  and  agreed  upon  on  all  sides,  it  was  that 
there  skpuld  be  a  provision  in  the  new  Constitution  upon  that 
very  subject;  there  never  was  a  word  to  indicate  that  owing  to 
the  provisions  for  "treason  "against  the  states  individually,  in 
their  several  constitutions,  it  would  be  better,  after  all,  for  con- 
sistency's sake,  not  to  mention  or  define  such  a  thing  as  "  trea- 
son "  against  the  United  States ;  on  the  contrary,  the  narrow 
margin  of  one  vote  prevented  the  United  States  from  having 
the  sole  power  to  punish  that  particular  crime ;  and,  as  &r  as 
can  be  gathered,  the  real  reason  for  a  £ulure  to  make  a  logical 
provision  on  the  subject,  i.  e,,  one  which  would  have  left  out 
all  reference  to  the  states  as  such  with  regard  to  it,  was,  as  sug- 
gested above,  the  fear  that  the  states  would  be  deprived  of 
the  power  of  self-defence  against  attacks  upon  their  govern- 
ments, which  could  easily  have  been  provided  for  under 
another  and  truer  name — insurrection,  riot,  etc.,  if  by  force, 
conspiracy  (for  nobody  would  "  go  it  alone,"  in  such  a  case) 
if  without  force. 

When  they  came  to  the  question  of  taxation,  Mr.  Luther 
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Martin  characteristically  moved  that  the  legislature  {i,  e,.  Con- 
gress) should  make  requisitions  upon  the  states  for  their 
respective  quotas  and  only  pass  laws  for  imposing  and  collect- 
ing taxes  upon  the  failure  of  a  state  to  comply  with  the 
requisition.  There  was  no  debate  and  the  motion  was 
promptly  defeated  by  a  vote  of  eight  to  one — New  Jersey. 
Mr.  Martin's  own  state  was  divided. 

A  few  days  later,  Mr.  Pinckney  again  introduced  the  ques- 
tion of  giving  the  national  legislature  a  power  to  negative 
all  laws  passed  by  the  several  states,  which,  in  their  opinion, 
interfered  with  the  general  interests  or  harmony  of  the  Union. 
It  had  already  been  provided  that  the  Constitution  and  laws 
made  in  pursuance  of  it  should  be  the  supreme  law  of  the 
land,  and  the  proposition  was  rather  a  bold  one  in  view  of  all 
that  had  passed.  It  again  found  support,  however,  from  some 
of  the  best  men  in  the  convention,  though  Mr.  Rutledge  said 
that  it  alone  would  damn,  and  ought  to  damn  the  Constitu- 
tion— it  would  bind  the  states  hand  and  foot.  Mr.  Ells- 
worth remarked  that  it  might  as  well  be  provided  that  the 
state  executives  should  be  appointed  by  the  general  govern- 
ment, and  have  control  over  the  state  laws.  To  which  Mr. 
Pinckney  retorted  that  that  was  exactly  what  ought  to  be  done, 
and  what  he  thought  would  be  done,  if  another  convention  were 
called — a  very  extreme  position  and  one  which  was  no  doubt 
rather  in  advance  of  his  real  views ;  in  the  heat  of  controversy 
in  the  Constitutional  Convention,  decorous  body  though  it  was, 
men  were  apt  now  and  then  to  say  more  than  they  would 
afterwards  have  subscribed  to.  The  giving  to  the  national  leg- 
islature a  revisionary  power  over  the  acts  of  the  state  legisla- 
ture would  have  been  a  grievous  error — ^and  its  support  by  some 
of  the  very  best  and  ablest  men  in  the  Convention  can  only  be 
accounted  for  by  the  ever-present  fear  in  their  minds  of  dis- 
ruptive tendencies  on  the  part  of  the  states.  It  was  too  much 
for  even  so  ardent  a  nationalist  as  Mr.  Gouverneur  Morris,  who 
said  that  he  did  not  see  the  utility  or  practicability  of  the 
proposition.  From  this  point  onward,  oddly  enough,  there  is 
nothing  in  the  debates,  highly  interesting  as  they  are,  which 
calls  for  especial  comment  now.  And  we  have  therefore 
completed,  practically,  one  line  of  investigation.     The  debates 
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have  been  carefully  gone  over,  and  we  are  now  ready  to  decide 
— not  what  was  meant  by  the  Constitution — ^but  what  its 
framers  judged  by  their  own  words  and  actions  wkUe  framing 
it,  understood  it  to  be.  It  seems  clear  enough,  that  it  was 
thought  on  all  hands  to  be  a  radical  departure  from  the  Articles 
of  Confederation — ^and  that  it  was  intended  to  be  so,  and  was 
for  that  very  reason  unacceptable  to  some  of  the  members. 
It  must  be  equally  clear,  I  think,  that  there  was  no  inten- 
tion on  the  part  of  the  Convention  to  abolish  the  states  as 
such,  or  to  reduce  them  quite  to  the  situation  of  "  mere  cor- 
porations." But  while  preserving  them  as  inviolable  local 
autonomies,  with  certain  powers  beyond  the  reach  of  Congress 
or  the  general  government — and  giving  them  as  collectivities 
an  equal  representation  in  the  Senate,  the  Constitution  as  pro- 
posed, and  adopted,  expressly  denuded  them  of  all  the  higher 
and  really  sovereign  powers.  I  believe,  of  course,  that  the 
Constitution  was  the  result  of  numerous  compromises,  as  to  a 
good  many  parts  of  it,  at  least.  And  the  marvel  is  that  the 
balance  was  so  nicely  kept.  But  the  general  thought  of  the 
Virginia  plan  underlies  it,  and  that  a  great  majority  of  its 
members  thought  they  were  framing  and  intended  to  frame 
a  general  or  national  government,  as  contradistinguished 
from  a  confederacy  or  league  there  can  be  no  doubt.  Of 
course,  I  speak  now  only  of  the  conclusion  to  be  reached  from 
the  proceedings  of  the  Constitutional  Convention. 

We  shall  see  whether  other  evidence  confirms  or  disproves 
this  conclusion. 

Lucius  S.  Landreth, 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKRUPTCY. 

In  Pennsylvania  a  landlord  has  no  lien  for  rent  on  the  pro- 
ceeds of  the  sale  of  his  tenant's  leasehold  when  it  is  sold  on 
Landlord's  execution,  and  such  a  lien  is  not  to  be  implied 
uen  from  a  mere  right  to  re-enter  for  breach  of  a  condi- 
tion of  the  lease.  Therefore  the  District  Court  (W.  D. 
Penna.)  decided  that  where  the  tenant's  leasehold  is  sold 
by  the  trustee  in  bankruptcy  under  such  circumstances,  the 
landlord  is  not  a  prefered  creditor  to  the  extent  of  his  over- 
due rent :  In  Re  Ruppel,  97  Fed.  778. 

In  In  Re  Higgins^  97  Fed.  775,  an  action  against  the  bank- 
rupt had  been  commenced  two  years  before  the  bankruptcy, 
Accraai  of  but  within  four  months  previous  to  the  filing  of 
uea  the  petition  an  attachment  was  made  in  the  same 
action,  upon  which  judgment  was  obtained.  The  District 
Court  (D.  Ky.)  held  that  this  was  an  attachment  within  four 
months  previous  to  the  filing  of  the  petition  within  §  67  c  of 
the  act,  since,  in  effect,  the  attachment  was  a  new  proceeding 
and  not  merely  a  continuation  of  the  original  suit. 


BANKS  AND  BANKING. 

Contrary  to  the  rule  adopted  in  Pennsylvania  and  most 
states,  the  Supreme  Court  of  Nebraska  affirms  the  following 
Qi^f^ai      2w  the  law  of  Nebraska:    "A  check  drawn  on 
AMifoaMiit   funds  in  a  bank  is  an  appropriation  of  the  amount 
of  Pond      Qf  ^h^  check  in  favor  of  the  holder  thereof, — in 
effect,  an  assignment  of  the  amount  of  the  check, — and  the 
holder,  upon  refusal  of  the  bank  to  pay  the  same,  where 
such  funds  have  not  been  drawn  out  before  its  presentation, 
may  bring  an  action  thereon  in  his  own  name  ":  Henderson  v. 
V.  S.  National  Bank,  80  N.  W.  898.    But  in  this  case  the 
court  refused  to  apply  the  rule,  holding  that  the  faict  that  the 
check  was  for  an  amount  greater  than  the  deposit,  prevented 
it  from  operating  as  an  assignment.     From  a  logical  stand- 
point it  is  hard  to  see  how  this  fact  makes  any  difference,  and 
it  would  seem  that  the  case  of  Bromley  v.  Bank,  9  Phila.  522, 
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BANKS  AND  BANEJNG  (Continued). 

cited  with  disapproval  by  the  Nebraska  Court,  reaches  a  more 
reasonable  conclusion  on  this  point,  although  the  premise 
upon  which  the  latter  case  is  based  is  clearly  in  opposition  to 
the  current  Pennsylvania  law. 

The  Supreme  Court  of  New  Jersey  has  given  a  reasonable 

construction  to  the  terms  of  withdrawal  contained  in  a  savings 

Terms  of      bank  book,  although  in  doing  so  it  was  necessary 

Deposit  In  to  do  violence  to  certain  express  words.  The 
Savings  Buk,  terms  of  withdrawal  were:  "  Deposits  and  dividends 

Constniction  gj^^jj  j^^  drawn  out  only  by  the  depositors  in  per- 
son, or  by  their  written  order,  or  by  some  person  legally 
authorized,  and  only  upon  the  production  of  the  depositor's 
book,  that  such  payments  may  be  entered  therein,  and  all 
payments  to  persons  who  present  the  deposit  book  shall  be 
valid  payments  to  discharge  the  bank  and  its  officers."  In 
Cosgrove  v.  Provident  Inst,  44  Atl.  936,  it  was  held  that  the 
last  clause  of  the  agreement  did  not  operate  to  create  a  sepa- 
rate class  of  persons  entitled  to  withdraw,  but  only  added 
an  additional  qualification  to  the  other  three  classes,  viz.,  the 
necessity  to  produce  the  deposit  book  ;  therefore  a  payment 
to  a  stranger,  who  presented  the  book  and  represented  himself 
as  the  depositor,  did  not  discharge  the  bank. 


BILLS  AND  NOTES. 

In  Murphy  v.  Improvement  Co,,  97  Fed.  722,  the  Circuit 
Court  (W.  D.,  Ark.)  decided  f  i)  that  a  note  *' to  A.  or  assignee  " 
Nsgocinbiiity,  IS  negotiable ;  (2)  that  it  remains  negotiable  in  the 

s«t-off  hands  of  a  holder,  even  though  the  payee  has 
mdorsed  it  to  the  holder,  "  Pay  to  B."  without  further  words 
of  negotiability;  and  (3)  that  the  defence  of  set-off  between 
the  original  parties  is  not  such  an  equity  as  will  effect  a  holder 
for  value,  even  though  he  takes  with  knowledge. 


CARRIERS. 

It  seems  that  a  passenger  on  a  sleeping-car  has  a  right  to  as- 
sume that  the  centre  aisle  is  unobstructed.  In  Levien  v.  Webb, 
sieopinr^nr  6i  N.  Y.  Suppl.  1 1 13,  the  passenger,  in  walking  up 
Company,  the  aisle,  which  was  dimly  lighted,  stumbled  over 
^^***™^*^^"  a  valise  which  had  been  left  in  the  aisle  with  the 
knowledge  of  the  defendant's  porter.  The  Supreme  Court  of 
New  York  decided  that  the  questions  of  the  defendant's  negli- 
gence and  the  plaintiff's  contributory  negligence  were  propef ly 
left  to  the  jury. 
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CONSTITUTIONAL  LAW. 

In  view  of  the  violent  opposition  to  the  federal  courts  which 
has  lately  arisen,  the  question  has  been  mooted  whether  or  not 
p^j^^^  ^ji      Congress  could  constitutionally  abolish  them  alto- 
L9giAkitare    gether.    On  this  point  State  v,  Lindsay,  53  S.  W. 
to  AboUsh     Qjo,  is  interesting  since  it  construes  a  clause  of  the 
^^""^        constitution  of  Tennessee,  which  is  similar  to  the 
one  in  the  Federal  Constitution,  viz.  (Const.  Tenn.  Art.  2,  §  2) 
"  The  judicial  power  of  this  state  shall  be  vested  in  one  supreme 
court  and  in  such  circuit,  chancery,  and  other  inferior  courts 
as  the  legislature  shall  from  time  to  time  ordain  and  establish." 
Under  this  section  the  Supreme  Court  of  Tennessee  (Snod- 
grass,  C.  )•,  and  Beard,  J.,  dissenting),  held  that  the  legisla- 
ture had  power  to  abolish  the  existing  Court  of  Chancery 
and  to  confer  its  powers  and  jurisdiction  upon  other  courts. 

Whatever  may  be  the  constitutionality  of  general  laws 
framed  to  protect  workmen  against  unjust  exactions  by  their 
p^uce  employers,  it  is  clear  that  such  laws  must  be  gen- 
Rogniatioa  eral  in  their  operation.  Thus  the  Court  of  Appeals 
Ataed  stciaM  ^f  Maryland  very  properly  held  that  the  fourteenth 
amendment  was  violated  by  the  Maryland  statute  (1898,  C. 
493),  which  applied  only  to  railway  and  mining  corporations, 
forbidding  the  officers  of  such  corporations  from  being  inter- 
ested in  company  stores:  Luman  v.  Hitchen  Bros.  44  Atl. 
105 1. 


CORPORATIONS 

The  generally  prevailing  rule  that  a  stockholder  in  an  insol- 
vent corporation  cannot  set  off  an  indebtedness  of  the  corpo- 
s«t  off  by     rsit'on  to  him  in  an  action  by  the  assignee  to 
DeiMwitor  la    recovcr  the  unpaid  balance  ol  his  stock,  does  not 
iBMiveiit     apply  when  the  action  is  brought  against  a  mere 
^^^        debtor  of  the  corporation.    The  Court  of  Appeals 
of  Maryland  in  Colton  v.  Dover  Loan  Association^  45  Atl.  23, 
accordingly  decided  that  the  maker  of  a  note,  held  by  an 
insolvent  bank,  could,  in  an  action  on  the  note  by  the  assignee, 
set  off  his  deposit  in  the  bank  to  the  limit,  even  though  by  so 
doing  he  gained  an  advantage  over  the  other  depositors,  who 
received  merely  small  percentages. 

"The  Supreme  Court  of  the  United  States  has  declared  the 

law.    We  can  but  follow  and  obey."     Such  was  the  unwilling 

Ultra  viras,    adoption  by  the  Circuit  Court  of  Appeals  (Seventh 

estoppel       Circuit)  of  the  doctrine  favored  by  the  Supreme 

Court  of  the  United  States,  that  a  corporation,  when  sued  on 

its  guarantee,  is  not  estopped  from  pleading  its  lack  of  power 
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CORPORATIONS  (Continued). 

to  make  the  guarantee  by  reason  of  its  receipt  of  the  benefits 
of  the  transaction :  Cent,  Trust  Co,  v.  /.  <&•  Z.  M,  R.  Co.,  98 
Fed.  666. 


COURTS. 

Revised  Statutes  (U.  S.),  §4966,  provides  that  the  proprietor 
of  a  dramatic  composition,  upon  which  a  copyright  has  been 
jartodiction,  issued,  may  recover  a  certain  sum  for  each  per- 
pmmi  Actionj  formance  from  any  person  giving  public  perform- 
ances without  the  consent  of  the  proprietor.  In  Brady  v. 
Daly,  20  Sup.  Ct.  63,  the  Supreme  Court  of  the  United  States 
decided  that  an  action  brought  under  this  statute  was  not  an 
acf ion  for  a  penalty,  but  merely  for  damages ;  therefore  the 
jurisdiction  of  the  District  Court  of  the  United  States  was  not 
exclusive,  and  the  action  could  be  brought  in  the  Circuit 
Court. 

Another  case  on  this  subject  is  Slicktenoth  v.  Grain  Ex- 
change, 99  Fed.  I,  where  an  action  was  brought  by  a  disinter- 
ested person  under  the  Illinois  act  of  1885  (p.  792,  c.  38, 
§132),  providing  that  when  money  is  lost  by  gambling,  and 
no  action  to  recover  it  back  is  brought  by  the  loser,  any  per- 
son may  bring  an  action  against  the  winner  to  recover  treble 
its  value,  half  of  the  amount  recovered  going  to  the  county. 
The  Circuit  Court  (N.  D.  III.)  refused  to  assume  jurisdiction, 
on  the  ground  that  the  remedy  given  amounts  to  a  qui  tarn 
action  and  is  therefore  penal. 

In  Hassard  v.  United  States  of  Mexico,  61  N.  Y.  Suppl.  939, 
the  plaintiff,  having  a  claim  against  Mexico,  attached  goods 
soitAgaiiift  of  the  Mexican  government  in  New  York.  As  a 
Foreign  State  matter  of  course  the  suit  was  dismissed  on  the 
ground  that  the  state  court  had  no  jurisdiction  of  an  action 
against  a  foreign  state,  but  it  is  interesting  to  observe  that  the 
dismissal  was  made  upon  the  motion  of  the  United  States 
District  Attorney  for  New  York,  who  had  no  interest  in  the 
case,  officially  or  otherwise,  but  who  appeared  merely  as  an 
amicus  curiee. 


CRIMINAL  LAW. 

The  celebrated  cigarette  agitation  in  Tennessee  appears  to 

continue  in  full  force.     Subsequent  to  the  act  of  1897,  prohib- 

Repcaiof      iting  the  sale  of  cigarettes  within  the  state,  the 

Prohibitory    Legislature  passed  an  act  (1899,  C.  30,  §1),  enum- 

ta^i^'^     crating  certain  vocations  which  might  be  carried 

*"     on  only  with  a  license,  and  providing  for  a  license 
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CRIMINAL  LAW  (Continued). 

fee  for  the  sale  of  cigarettes.  The  Supreme  Court  of  Tennes- 
see held  that  the  latter  act  did  not  repeal  by  implication  the 
act  of  1897  so  as  to  authorize  the  sale  of  cigarettes  :  Blaufeld 
V.  State^  53  S.  W.  1090.  The  court  also  affirmed  its  ruling 
that  cigarettes  are  not  the  subject  of  commerce  within  the 
commerce  clause  of  the  Constitution  of  the  United  States. 

Where  a  statute  defines  the  crime  of  rape  as  sexual  inter- 
course accomplished  with  a  female  "  not  the  wife  of  the  per- 
^^        petrator/'  it  is  essential  that  the  indictment  should 
lod^Mot     2iver  that  the  prosecutrix  is  not  the  wife  of  the 
defendant,  and  its  failure  to  contain  such  an  aver- 
ment will  render  it  demurrable :  Parker  v.  Territory ^  59  Pac. 
(Okla.)  9.     But  this  rule  is  not  applicable  under  the  common 
law  or  in  states  where  the  statute  does  not  contain  the  above 
provision. 

DAMAGES. 

Burgoon  V. /ohnston^ /^^  AA.  65,  is  interesting  in  showing 
how  far  a  court  will  consider  the  status  of  the  parties  to  a 
uqaidatod     c<^^tract  in  determining  whether  or  not  a  stipula- 
DaaagM,     tion  amounts  to  a  penalty  or  merely  a  liquidation 
Porttioo  of     of  damages.     It  appeared  that  the  defendant,  who 
Parties       ^^^  ^  physician,  went  to  the  plaintiff,  a  specialist 
on  skin  diseases,  to  be  treated  for  a  sore  on  the  face.    The 
plaintift  required  that  the  defendant  should,  in  case  of  a  cure, 
either  give  him  a  certificate  of  proficiency  or  ^5,000 ;  to  which 
the  defendant  assented.    The  Supreme  Court  of  Pennsylvania, 
taking  into  consideration  the  fact  that  the  defendant  was  a 
physician  himself,  and  therefore  probably  ^miliar  with  the 
proper  amounts  for  charges,  decided  that  the  ^5,000  was 
liquidated  damages,  and  not  a  penalty  for  the  failure  to  give  a 
certificate,  and  it  could,  therefore,  be  recovered  as  compensa- 
tion for  the  cure. 

In  Auchincloss  w.  Manhattan  Rwy.  Co.,  60  N.  Y.  Suppl.  792, 
which  was  a  proceeding  to  recover  damages  for  injury  to 
plaintifl's  land  by  reason  of  the  erection  of  an 
elevated  railway  upon  the  street  in  front  of  the 
property,  a  rather  novel  method  of  assessing 
Railway  the  damages  was  unsuccessfully  brought  forward 
by  the  plaintiff.  Instead  of  claiming  the  difference  between 
the  values  of  his  land,  without  and  with  the  railway,  he 
sought  to  establish  as  the  basis  of  his  damages  the  sum  his 
property  would  have  been  worth  if  the  railway  had  been  built 
through  the  neighborhood,  but  not  directly  in  front  of  his 
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DAMAGES  (Coiitinued). 

property.  The  Supreme  Court  of  New  York,  however,  frus- 
trated this  ingenious  attempt  to  utilize  the  rise  in  values  attend- 
ing the  construction  of  the  railroad  through  the  neighborhood. 

In  an  action  for  injury  to  the  plaintifTs  hand,  the  only  evi- 
dence of  permanent  injury  introduced  by  the  plaintiff  was  the 
Putmn  Pain    exhibition  of  the  hand  and  his  own  testimony  that 
frMD  iniurj,    he  Occasionally  had  pain  when  he  used  the  hand. 
BvidMoe     yjjg  ^j^^i  judge  charged :   *'  You  may  award  an 
amount  which  should  reasonably  compensate  the  plaintiff  for 
the  pain  and  suffering  such  as  you  are  prepared  to  say  he  will 
endure  in  the  future  within  reasonable  probability."    He/d, 
error,  by  the  Supreme  Court  of  New  York,  on  the  ground 
that  no  sufficient  evidence  had  been  submitted  to  the  jury  to 
enable  them  to  estimate  whether  or  not  there  would  be  any 
future  pain,  or  what  its  duration  would  be :     We66  v.  l/nion 
Rwy,  Co.,  60  N.  Y.  Suppl.  1087. 


EVIDENCE. 

In  Patterson  v.  Kennedy,  81  N.  W.  91,  an  action  was  brought 
on  a  judgment  obtained  in  Ontario.    The  defendant  having 
Prpof  of      contested  the  validity  of  the  judgment  on  account 
Pordgn      of  lack  of  service  by  the  Canadian  court,  it  was 
^^^'^^      shown  that  the  summons  in  the  Ontario  suit  was 
served  by  a  minor  of  the  age  of  nineteen  years.    The  plaintiff 
called  a  Canadian  barrister,  who  testified  that  such  a  service  was 
good  under  the  Canadian  practice,  but  no  statute  or  decision  of 
a  Canadian  court  to  this  effect  was  produced.     The  Supreme 
Court  of  Minnesota  decided  that  the  service  of  a  legal  sum- 
mons had  been  sufficiently  proved,  but  from  the  authorities 
cited  it  would  seem  that  there  is  some  conflict  upon  this  point 


HUSBAND  AND  WIFE. 

A  statute  of  Minnesota  (Gen.  St.  1894,  §  4769)  provides 
that "  every  male  person  who  has  attained  the  full  age  of 
PfohiMthm  of  eighteen  years  and  every  female  who  has  attained 

**«^^««»  the  age  of  fifteen  years,  is  capable  in  law  of  con- 
^BMect^on'  ^^acting  marriage  if  otherwise  competent"  Other 
Validity  of     sections  impose   liabilities   upon   clergymen  and 

M«Tiiige  officers  solemnizing  the  marriage  of  persons  under 
those  ages.  In  State,  ex  rel,  v.  Lowell,  80  N.  W.  877,  the 
Supreme  Court  of  Minnesota  decided  that  the  above  statute 
did  not  by  implication  render  void  the  marriage  of  persons 
under  the  prescribed  ages,  therefore  the  father  of  a  girl  of 
thirteen  who  had  been  married,  had  no  right  to  restrain  her 
from  living  with  her  husband. 
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HUSBAND  AND  WIFE  (Continued). 

In  Maine  the  common  law  rule  prevails  that  a  wife  cannot 
sue  her  husband.  In  Weeks  v.  Elliott,  45  Atl.  29,  the  question 
Claim  Against  was  raised  whether  or  not  this  rule  prevented  a  wife 

Hnsband's  from  proving  a  claim,  on  a  note  given  to  her  by 
^*^**  her  husband,  against  the  assigned  estate  of  the 
husband.  The  Supreme  Court  of  Maine  decided  that,  since 
the  contract  was  a  valid  one,  the  mere  fact  that  the  wife  was 
unable  to  enforce  it  by  suit  did  not  prevent  her  proving  against 
the  estate,  since  the  reasons  which  caused  the  law  to  forbid 
suits  between  husband  and  wife  did  not  apply  to  an  action, 
not  against  the  husband,  but  against  his  estate. 

That  the  common  law  rules  of  evidence  in  civil  actions  do 

not  apply  to  cases  of  divorce  tried  by  a  judge  is  shown  by 

Evidence  In    Wamerv,  Warner,  44  Atl.  908.     Here  the  Su- 

Divofce      preme  Court  of  Maine  decided  that  the  general 

^^••^        reputation  of  the  respondent,  accused  of  adulter}^ 

for  virtue  and  chastity  was  admissible,  although  such  evidence 

could  not  be  received  in  a  civil  action  at  common  law. 


INSURANCE. 

In  Jones  w,  German  Insurance  Co,,  81  N.  W.  188,  the  Su- 
preme Court  of  Iowa  holds  that  where  an  insurance  policy, 
standard  and  by  its  terms,  expires  at  "  i?  o'clock  noon,"  the 
Solar  Tine  presumption  is  that  it  expires  at  12  o'clock,  solar 
time,  and  the  burden  is  upon  the  party  alleging  that  stand- 
ard, or  railroad  time  is  intended,  to  show  such  a  general  use 
of  standard  time  at  the  place  of  the  execution  of  the  policy  as 
will  warrant  the  court  in  assuming  that  the  parties  intend  that 
standard  time  shall  prevail. 

In  Kelly  v.  Cath,  Mut.  Ben.  Asso,,  61  N.  Y.  Suppl.  394,  the 
by-laws  of  the  defendant,  a  mutual  benefit  association,  pro- 
Reqairement  vided  that  no  life  insurance  should  be  paid  without 
of  Proof       proof  of  actual  death  of  the  insured.     In  this  case 
of  Actual     fjie  insured  had  disappeared  for  over  seven  years, 
"^"*        and  the  beneficiary  contended  that  it  was  contrary 
to  public  policy  and  to  the  object  and  purpose  of  the  associa- 
tion to  require  a  greater  evidence  of  death  than  that  recog- 
nized by  law.     However,  the  Supreme  Court  of  New  York 
decided  that  there  was  nothing  to  prevent  the  association  from 
requiring  any  particular  form  of  proof  that  it  chose,  and  that 
the  beneficiary  could  not  recover. 
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LIENS. 

The  common  law  rule,  that  the  lien  of  a  stable  keeper  upon 
horses  for  their  keep  is  lost  by  surrender  of  possession,  is  still 
strictly  enforced.  Thus  in  Darling  v.  Hunt,  6i 
"tHitoil^**^  N.  Y.  Suppl.  278,  the  livery  stable  keeper  ac- 
cepted from  the  owner  of  the  horse  a  chattel 
mortgage  of  the  horse  in  payment  of  its  keep,  and  allowed  the 
owner  to  retain  possession  of  the  horse  during  the  period  of 
the  mortgage.    Held,  that  the  keeper  had  lost  his  lien. 


MASTER  AND  SERVANT. 

The  Supreme  Court  of  the  United  States  has  finally  over- 
ruled its  decision  in  Chicago,  etc,,  Rwy  Co,  v.  Ross,  112  U. 
Fellow       S.  377,  in  which  it  decided  that  a  conductor  of  a 
scrvaou,      railroad  train  was  not  a  fellow  servant  of  the  engi- 
^'^^      neer,  but  that  the  railroad  was  liable,  in  an  action 
by  the  engineer,  for  the  negligence  of  the  conductor. 
After  explaining,  distinguishing  and  qualifying  the  decision 
for  a  number  of  years,  the  Supreme  Court  finally  overruled  it 
flatly,  and  in  New  England  R,  R.  Co.  v.  Convoy,  20  Sup.  Ct. 
85,  decided  that  a  brakeman  was  a  fellow  servant  of  the  con- 
ductor of  the  train.     Harlan,  J.,  dissented,  adhering  to   the 
rule  laid  down  in  R,  R.  v.  Ross. 


NEGLIGENCE. 

In  Montgomery  v.  Ladjing,  61  N.  Y.  Suppl.  840,  Freedman, 
J.,  gives  an  excellent  discussion  regarding  the  liability  of 

Liability  lor  restaurant  keepers  for  articles  lost  by  their  guests. 
Article  Lost  In  Following  the   weight  of  authority,  he  decided 

RMtMrant  ^j^^  ^^  restaurant  keeper  does  not  occupy  the 
position  of  an  innkeeper,  or  even  of  a  bailee,  unless  the 
custody  of  the  articles  is  given  to  his  servants ;  therefore 
where  a  man  on  entering  a  restaurant  hung  his  overcoat  on  a 
hook  near  him,  from  which  it  was  stolen  while  he  was  dining, 
it  was  held  that  he  could  not  recover  from  the  restaurant 
keeper  in  the  absence  of  proof  of  negligence  by  the  latter. 


PRINCIPAL  AND  AGENT. 

In  Kierstead  v.  Bennett,  45  Atl.  42,  suit  was  brought  against 
the  maker  of  the  following  promissory    note :     "  I,  in  my 

ProaUe  In     official  capacity  as  treasurer  of  the  Danforth  Trot- 
oftctoi       ting  Park  Association,  promise  to  pay,  etc.     .     . 

^^•'**^  [signed]  Horace  A.  Bennett,  Treas."  The  Su- 
preme Court  of  Maine,  intimated  that  this  was  a  personal 
undertaking  of  Bennett  to  pay  the  amount,  but  it  was 
unnecessary  to  decide  the  question,  since  the  association  was 
unincorporated. 
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QUASI  CONTRACTS. 

The  Supreme  Court  of  Michigan  holds  that  the  plaintiff  may 
waive  a  tort  and  sue  in  assumpsit  only  ( i)  where  the  defendant  has 
Waiver  of  Converted  property  of  the  plaintiff  or  (2)  where  the 
Tort  defendant  holds  property  of  the  plaintiff  by  virtue 
of  contract  relations  with  the  plaintiff.  In  Si.  John  v.  Iron  Co.^ 
80  N.  W.  (Mich.)  998,  it  was  therefore  held  that  where  a  third 
had  converted  the  plaintiff's  property  and  had  sold  it  to  the 
defendant,  the  plaintiff  could  not  sue  the  defendant  in  assumpsit, 
but  was  relegated  to  his  action  of  trover.  There  does  not 
seem  to  be  much  reason  for  this  very  fine  distinction  in  regard 
to  the  waiver  of  tort,  and  the  case  would  probably  not  be  fol- 
lowed in  all  jurisdictions. 


REAL  PROPERTY. 

In  Smith  w,  James ^  54  S.  W.  41,  the  Court  of  Civil  Appeals 

of  Texas  held  that  the  rule  that  possession  under  an  unre- 

uarMorded    corded  deed  is  constructive  notice  of  the  grantee's 

Deed,       title,  was  not  varied  by  the  &ct  that,  previous  to 

'*•**"        the  deed,  the  grantee  had  occupied  the  premises 

as  a  tenant  of  the  grantor,  and  there  was  consequently  no 

change  of  possession  under  the  deed. 


SURETYSHIP. 

Where  a  surety  on  a  written  instrument  agrees  in  writing 
to  ratify  all  "  extensions  "  of  time  of  payment  and  to  be  re- 
«'Bxtemioa,"  Sponsible  as  if  no  extension   had  been  allowed, 

Payoieat  juch  an  agreement  covers  only  actual  extensions 
resting  upon  positive  agreements  between  the  creditor  and  the 
debtor,  and  it  does  not  render  the  surety  liable  on  an  exten- 
sion of  time  implied  from  the  feict  that  the  creditor  receives 
interest  from  the  debtor  subsequent  to  the  maturity  of  the 
instrument :  Bank  v.  Thomson,  59  Pac.  (Kas.)  178. 


TRIAL. 

It  is  generally  held  that  it  is  within  the  discretion  of  the 

trial  court  in  cases  of  personal  injury  to  order  the  plaintiff  to 

Physicei      Submit  to  a  physical  examination  by  the  defend- 

Bxandoatioo    ant's  physicians.     In    Wittenberg  v.  Ousgard,  81 
RMto^R^'     ^-  ^-  ^4'  *^  defendant  demanded  that  the  plain- 

""  ^  tiff  should  allow  the  region  of  his  injury  to  be 

photographed  by  means  of  the  Roentgen  rays.  The  Supreme 
Court  of  Minnesota  held  that  the  lower  court  had  properly 
exercised  its  discretion  in  refusing  the  application,  since  the 
Roentgen  rays  have  not  become  so  thoroughly  recognized  by 
science  that  a  court  can  take  judicial  notice  of  the  fact  that 
they  can  be  employed  without  injury  to  the  subject. 
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Contract  with  Municipal  Corporation,  Cost  op  Work 
Increased  by  Act  op  Municipality. — In  the  case  of  Horgan  v. 
Jfayor,  etc.,  55  N.  E.  Rep.  204,  206,  1899,  citing  Messenger  v.  CUv 
of  Buffalo,  21  N.  Y.  196, 1860,  and  MulhoUand  v.  Mayiyr,  etc ,  113 
N.  Y.  631, 1889,  the  facts  were  as  follows: 

**  The  plaintiff  .  .  .  entered  into  a  contract  in  writing  with 
the  city  of  New  York  to  furnish  ...  all  the  necessary  mater- 
ials and  labor,  and  excavate,  remove  and  dispose  of  all  silt,  sediment 
and  other  materials  deposited  in  the  bottom  of  the  pond  ... 
and  construct  a  concrete  bottom  over  same.  .  .  •  Plaintiff  seeks 
to  recover  in  this  action  for  extra  work  under  the  contract     .    .    . 

*'The  sheet  of  water  known  as  the  'Pond'  is  a  small  lake  in 
Central  Park.    .    .    .    The  pond  had  an  outlet  consisting  of  a  cir- 
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cular  gate  twenty  inches  in  diameter,  resting  on  the  bottom,  and 
connecting  b^  pipe  with  one  of  the  city  sewen.  There  was  also  an 
overflow  basin  about  twenty-five  feet  from  the  gate,  and  five  or  six 
feet  higher,  which  also  led  to  one  of  the  city's  sewers.  .  .  .  Sub- 
division 1  [of  the  contract]  provides  that  plaintiff  shall  furnish  *  all 
labor  and  materials  required  for  conducting  the  flow  and  draining 
off  the  water  from  the  bottom  during  the  prosecution  of  the  work/ 
Subdivision  2  states  that  plaintiff  shall  furnish  *  all  labor  and  mater- 
ials required  for  conducting  the  flow  of  water  thro'  or  across  the 
area  of  the  pond,  or  any  portion  thereof,  and  all  pumping  or  bailing 
or  other  work  required.'  Subdivision  5  requires  plaintiff  to  provide 
'  all  labor  and  materials  required  for  conducting  the  flow  of  water 
thro'  or  across  the  area  of  the  pond  to  the  outlet,  or  for  draining 
water  from  any  portion  of  the  area,  and  all  pumping  or  bailing 
required  for  the  proper  prosecution  of  the  work  dunng  its  progress 
and  until  its  completion.'  Subdivision  33  reads  as  follows :  *  all  loss 
or  damage  arising  out  of  the  nature  of  the  work  to  be  done  under 
this  agreement,  or  from  any  unforeseen  obstruction  or  difficulties 
which  may  be  encountered  in  the  prosecution  of  the  same,  or  from 
the  action  of  the  elements,  or  from  incumbrances  on  the  line  of  the 
work,  or  from  any  act  or  omission  on  the  part  of  the  contractor  or 
any  person  or  agent  employed  by  him,  not  authorized  by  this  agree- 
ment shall  be  sustained  by  the  said  contractor.'  In  the  blank  form 
of  proposals  for  estimates  under  which  the  plaintiff  made  his  bid  is 
this  provision :  '  Bidders  must  satisfy  themselves  by  personal  exam- 
ination of  the  location  of  the  proposed  work,  and  by  such  other  means 
as  they  may  prefer,  as  to  the  accuracy  of  the  .  .  .  estimate, 
and  shall  not  at  anv  time  after  the  submission  of  an  estimate  dispute 
or  complain  of  such  statement  .  .  .  ,  nor  assert  that  there  was 
any  misunderstanding  in  regard  to  the  nature  or  amount  of  the  work 
to  be  done.'  ...  It  was  proved  at  the  trial  that  the  plaintiff 
made  the  personal  examination  of  the  location  of  the  proposed  work 
as  required.  Shortly  after  the  contract  was  execut^  the  plaintiff 
requested  the  proper  city  authorities  to  draw  off  the  water  from  the 
pond,  and  thereupon  the  circular  gate,  twenty  inches  in  diameter 
.  .  .  as  already  described,  was  opened,  and  the  water  was  drawn 
down  to  a  depth  of  fourteen  inches,  when  the  outlet-pipe  ceased  to 
work.  An  examination  disclosed  that  the  pipe  or  sewer  was  very 
seriously  obstructed  and  unless  the  same  was  cleared  out  no  further 
water  could  be  drawn  from  the  pond."     .     .     . 

Bartlett,  J.  in  delivering  the  opinion  of  the  court  said  '*  The 
Question  that  lies  at  the  threshold  of  this  case  is,  did  the.  city  owe  the 
duty  to  the  plaintiff  of  having  the  outlet  pipe  of  this  pond  in 
working  order?    .    .    . 

Without  answering  this  question  or  further  considering  the  point 
raised,  he  proceeds :  ''A  fair  construction  of  the  contract  on  this 
point  authorized  the  contractor  to  assume  that  the  pond  could  be 
drained  of  water,  in  a  general  sense.  .  .  .  The  contract  did  not 
contemplate  the  coqtractor  pumping  out  the  water  of  the  lake,  in  a 
general  sense.  ...  It  was  proper  for  plaintiff  to  assume  that  the 
water  of  the  lake  could  be  discharged  into  the  sewer  thro'  the  outlet 
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the  city  had  constructed  for  that  purpose.  This  construction  of  the 
contract  Sdls  within  the  familiar  rule :  '  The  meaning  of  a  contract 
is  to  be  gathered  from  a  consideration  of  all  its  provisions,  and  the 
influences  naturally  derivable  therefrom,  as  to  the  intent  and  object 
of  the  parties  in  making  it  and  the  result  which  they  intended  to 
accomplish  by  its  performance.' ''    .    .    . 

"  The  additional  point  is  taken  on  behalf  of  the  city  that,  even  if 
the  contract  should  oe  construed  as  we  have  indicated,  nevertheless 
the  plaintiff  has  waived  all  claim  for  extra  work  by  reason  of  sub- 
divinon  33  of  the  specifications."  [see  above.] 

"  When  this  provision  is  reasonably  construed,  it  does  not  operate 
against  the  plamtiff  as  contended.  It  must  be  held  to  apply  to  the 
work  to  be  done,  and  the  unforeseen  obstructions  or  difficulties  which 
may  be  encountered  under  the  (agreement.  The  unforeseen  obstruc- 
tion that  was  encountered,  and  that  subjected  this  plaintiff*  to  a  large 
amount  of  extra  work,  was  entirely  cvidde  the  cantractf  and  stands 
unaffected  by  this  provision/' 

If  such  an  occurrence  as  this  is  "  outside  the  contract,"  we  should 
like  to  know  what  things  can  be  included  in  a  contract  Surely, 
the  language  of  Sec.  33  is  comprehensive  enough  to  include  this. 
In  a  sense,  the  stopping  up  of  a  drain  was  not  a  contingency  pro- 
vided for  by  the  terms  of  the  contract,  because  it  was  not  expressly 
mentioned.  But  it  would  seem,  in  anotiier  and  more  obvious  sense, 
to  be  within  the  contract,  as  it  is  expressly  stipulated  that  "  all  lom 
.  .  .  arising  .  .  .  from  anv  unforeseen  obstruction  or  diffi- 
culties .  .  .  shall  be  sustained  by  said  contractor."  We  are 
unable  to  follow  the  logic  of  the  learned  judge  to  the  effect  that 
the  saving  clause  does  not  apply  because  the  contractor,  in 
assuming  an  obligation  to  cover  the  bottom  of  tiie  pond  with  con- 
crete and  impliedly  also  to  dispose  of  all  the  water  in  the  pond,  did 
not  consider  that  the  normal  method  of  draining  it  off  might  faiL 
In  other  words,  it  is  incomprehensible  that  a  man  can  declare  bis 
liability  for  the  consequences  of  an  unforeseen  contingency  and  then, 
when  the  contingency  occurs,  seek  discharge  because  ne  did  not 
foresee  it. 

Apropos  of  this,  we  would  invite  attention  to  a  recent  utterance  of 
the  Supreme  Court  of  the  United  States.  *'  .  .  .It  may  be  well, 
to  briefly  recall  certain  well-settied  rules  in  this  branch  of  the  law» 
One  is  tliat  if  a  party  by  his  contract  charge  himself  with  an  obli- 
gation possible  to  be  performed,  he  must  make  it  good  unless  his 
performance  is  rendered  impossible  by  the  act  of  (£)d,  the  law,  or 
the  otiier  party.  Difficutties,  even  if  unforeseen^  and  however  great 
will  not  excuse  him.  If  parties  have  made  no  provision  for  a  dis- 
pensation, the  rule  of  law  gives  none,  nor,  in  such  circumstances, 
can  equity  interpose."  Shiras,  J.,  in  United  SUUes  v.  Oleason,  Oct 
1899  (not  yet  reported). 

It  only  remains  to  add  that  the  decision  of  Borgan  v.  the  Mayor 
was  rendered  by  a  divided  court  and  overruled  botn  decisions  in  the 
lower  courts. 

Compare  this  case  with  Fresno  Milling  Co.  v.  Fresno  Canal  Co,, 
59  Pac.  141,  digested  in  A.  L.  R.  for  March,  1900,  at  p.  177. 
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Debd  Fobms  Annotated.    By  Emerson  £.  Ballabd.  LogaDs- 
port,  Ind.:  The  Ballard  Publishing  Company.    1900. 

Accuracy  in  the  conveyanoe  of  real  estate  affects  alike  the  invest- 
ment of  the  capitalist,  the  security  of  the  money  lender  and  the 
home  of  the  humblest  land  owner.  Interests  of  such  magnitude 
and  diversity  afford  a  sufficient  reason  for  the  publication  of  a  mod- 
em book  designed  to  furnish  lawyers,  bankers,  abstracters,  convey- 
ancers, real  estate  dealers  and  land  o¥mers,  in  a  convenient  form, 
accurate  information  as  to  the  formal  requisites'of  a  deed  to  land  in 
all  parts  of  the  United  States. 

Mr.  Ballard's  work  contains  a  special  treatise  upon  the  formal 
requisites  of  deeds  as  prescribed  by  the  statutes  of  the  various  states 
and  territories.  The  states  are  alphabetically  arranged,  each  form- 
ing a  separate  division  in  the  book,  under  wmch  are  set  forth,  with 
proper  section  heads,  their  respective  statutory  provisions  concern- 
ing the  requisites  of  a  deed  to  land,  to  which  are  added  the  pre- 
scribed forms  of  warranty  deed,  quitclaim  deed,  and  such  other 
special  forms  of  deeds  as  are  provided  for  by  statute.  These  forms 
are  followed  by  the  statutory  provisions  as  to  who  may  take  acknowl- 
edgments and  the  prescribed  form  of  the  officers  certificate  of 
acknowledgment,  in  all  those  states  or  territories  where  the 
forms  of  deeds  or  certificates  of  acknowledgments  are  prescribed  by 
statute,  these  provisions  are  all  carefully  set  forth  in  the  exact  lan- 
guage of  the  statute  with  a  proper  reference  to  it,  and  in  such  cases 
no  other  forms  are  given ;  but  if  there  is  no  statutory  provision  as 
to  any  essential  form  that  fact  is  stated  and  a  copy  oi  a  form  in 
general  use  is  set  forth  in  the  same  manner  as  the  statutory  forms. 

Questions  as  to  the  formal  sufficiency  of  deeds  so  frequently  arises 
in  connection  with  the  preparation  or  examination  of  abstracts  of 
title  that  the  author  has  supplemented  his  work  on  ''  Deed  Forms '' 
with  an  Appendix  containme  a  concise  but  exhaustive  treatise  on 
the  Law  of  Abstracts  and  Aostracters,  in  which,  under  appropriate 
section  heads,  are  epitomized  and  arranged  all  the  important  cases 
deciding  any  principle  of  law  concerning  the  definition,  contents, 
necessity,  ownership  or  use  of  an  abstract,  or  the  duties,  rights  and 
liabilities  of  persons  who  prepare  or  examine  abstracts.  At  the 
dose  of  the  article,  all  the  statutory  provisions  of  the  several  states 
and  territories  concerning  any  phase  of  this  subject  are  carefully 
compiled  and  arran^  by  states,  important  information  which  has 
not  hitherto  been  m^e  accessible  to  those  interested  in  this  subject 
in  any  convenient  form.  The  Appendix  also  contains  the  provisions 
of  the  Internal  Beyenue  Act  ot  June  18,  1898,  concemmg  the 
stamping  of  conveyances  and  the  rulings  and  decisions  construing 
them. 

Mr.  Ballard's  volume  is  well  calculated  to  meet  the  var]pig  exi- 
gendes  peculiar  to  real  estate  law,  and  we  recommend  it  to  all 
engaged  m  conveyancing.  P.  0. 
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An  Addrems  Delivered  Before  the  New  York  Vniveraityt  on  the  Ooeaaion 
of  the  Ortidnation  of  the  Woman's  Law  Clams,  Maroh  ag,  igoo. 

HAS   THE  STUDY   OF    LAW   A   PLACE   IN  A 
LIBERAL   EDUCATION. 

A  few  years  ago  a  Hindoo  woman  of  high  caste  came 
to  one  of  our  leading  universities.  When  asked  what  she 
wished  to  study  she  looked  puzzled.  "  I  come  for  an  educa- 
tion," she  said.  With  some  difficulty  she  was  made  to  under- 
stand that  "  education  "  did  not  necessarily  mean  information 
on  a  definite  series  of  subjects,  and  that  two  persons  might 
both  be  well  educated  and  yet  know  different  things.  The 
mental  attitude  of  the  Hindoo  woman  was  not  essentially 
different  from  the  attitude  of  our  own  colleges  fifty  years  ago. 
From  the  point  of  view  of  the  college  professor  of  1850,  a 
well-educated  man  was  one  who  knew  a  certain  amount  of 
mathematics — not  too  much — and  had  acquired  some  knowl- 
edge of  the  classics.  Even  this  conception  was  narrowed  by 
the  fact  that  "  knowledge  of  the  classics  "  did  not  imply  an 
ability  to  read  or  converse  in  Latin  or  Greek,  but  an  ability  to 
quote  from  a  few  of  the  best  known  Greek  and  Latin  authors. 
However  much  a  man  might  know,  if  he  had  not  read  his 
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Anabasis,  his  Caesar  and  his  Horace,  he  was  not  well  edu- 
cated. As  for  the  women,  they  were  not  educated  at  all. 
After  they  had  acquired  a  knowledge  of  the  three  R's  they 
were  "finished  "  with  dancing  and  a  jargon  which  their  parents 
believed  to  be  and  paid  for  as  Parisian  French. 

If  to  have  definite  ideas  is  an  advantage,  our  predecessors 
undoubtedly  had  that  advantage.  When  they  spoke  of  edu- 
cation, or  of  a  well-educated  person,  they  knew  exactly  what 
they  meant  The  chancellors,  the  provosts,  and  the  presi- 
dents of  those  days  were  not  troubled  with  such  questions  as 
the  function  of  the  university;  the  objects  of  education;  or 
the  objections  to  coeducation.  No  one  thought  of  question- 
ing the  sphere  of  the  college,  the  course  to  be  pursued,  or 
that  the  higher  institutions  of  learning  should  exist  only 
for  men.  The  accepted  ideas  or  rather  axioms  on  these  sub- 
jects had  been  undisputed  by  many  generations  of  patient 
pedagogues.  On  the  other  hand,  whatever  superiorities  the 
modern  university  may  possess,  certainly  among  them  is  not 
to  be  found  a  definite  conception  of  the  purpose  of  education,  or 
of  the  place  of  the  university  in  the  community.  About  all 
we  are  agreed  on  is,  that  the  university  is  more  than  a  store- 
house for  classic  lore,  and  that  the  old  idea  that  a  well-educated 
person  is  one  who  knows  certain  definite  subjects  is  untena- 
ble. Few,  however,  of  those  connected  with  universities 
would  be  so  bold  as  to  g^ve,  off-hand,  a  definition  of  a  well- 
educated  man  or  woman,  while  it  would  be  perhaps  difficult 
to  find  two  persons  who  could  agree,  even  after  consideration, 
on  exactly  the  same  definition. 

It  is  therefore  with  considerable  misgiving  that  I  make  any 
suggestions  in  regard  to  what  should  be  considered  necessary 
to  constitute  a  well-educated  person ;  and  the  function  of  a 
university  as  an  educational  institution.  I  should  not  have 
the  boldness  to  express  my  own  ideas  on  these  subjects,  if  I 
were  not  obliged  to  do  so  in  order  to  make  clear  my  attitude 
towards  the  question  which  I  have  set  myself  to  answer. 

Suppose  we  have  before  us  a  young  child  whom  we  desire 
to  educate,  or  better,  whom  we  desire  to  help  educate  itself. 
There  are  at  least  four  classes  of  things  that  we  can  do.  We 
can  increase  the  child's  store  of  facts  and  ideas;  we  can 
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assist  tbe  devdopment  of  its  sense  of  perception ;  we  can  sur- 
round the  child  with  influences  which  will  tend  to  mold  into 
its  being  traits  of  character;  or  we  can  train  the  brain  to 
grapple  with  intellectual  problems,  and  the  hand  with  physical 
ones.  These  things  are  not  mutually  exclusive.  While  we 
are  training  the  sense  perceptions  we  can  also  increase  the 
child's  store  of  facts,  affect  the  character,  train  the  brain  and 
hand.  Indeed,  if  we  confine  ourselves  to  one  class  of  effort 
one  may  well  ask :  can  we  produce  the  well-educated  man  or 
woman  ?  Take  one  who  has  a  large  stock  of  &cts  but  noth- 
ing more ;  one,  for  instance,  who  knows  the  &cts  oi  history, 
but  cannot  use  his  knowledge  to  throw  light  on  a  single 
question  of  race  development ;  one  who  knows  the  population 
of  each  of  the  great  cities  of  the  world,  and  has  statistics  of 
trade  commerce  at  his  flnger  ends,  but  cannot  think  intelli- 
gently on  any  municipal  or  commercial  question ;  one  who 
knows  all  about  music,  but  cannot  enjoy  it.  I  think  we  would 
all  agree  that  such  a  person  is  not  well  educated.  Let  us  take 
another  example,  where  the  educational  effort  has  been  in 
another  direction.  I  know  a  man  who  can  appreciate  natural 
beauty  and  good  literature ;  who  can  enjoy  good  music  and 
good  painting.  He  is  not  an  author,  he  has  not  any  thought- 
out  opinions,  on  art  or  literature^  and  can  neither  play  nor 
draw.  In  fact,  he  does  nothing  and  his  thoughts  amount  to 
nothing.  You  have  all  met  my  friend  or  his  counterpart.  Do 
you  consider  him  a  well-educated  person?  Again,  we  may 
take  another  example,  of  a  different  kind  of  onesidedness.  A 
few  years  ago  a  certain  pedagogical  freak  started  a  school  for 
boys.  There  were  no  regular  studies.  A  parent  who  had 
sent  his  son  to  this  school  for  three  years  thus  described 
the  result :  "  The  boy  is  honest  and  truthful  and  has  lots  of 
intellectual  curiosity,  but  he  has  learned  nothing.''  What 
he  meant  was  that  his  son  had  no  connected  ideas  or  facts 
in  his  mind.  The  school  has  ceased  to  exist.  Personally 
I  do  not  regret  this  fact.  The  teacher  might  have  done 
worse  and  have  been  less  blamed,  but  I  do  not  think  he  was 
educating  those  under  his  care.  A  consideration  of  such 
examples  as  these  will  perhaps  lead  most  of  us  to  agree,  that 
if  we  confine  ourselves  to  one  of  the  classes  of  educational 
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eflFort  which  I  have  mentioned  we  cannot  produce  a  well-edu- 
cated person  in  any  proper  sense  of  the  term,  and  that  to  be 
well  educated  we  must  at  least  have  a  knowledge  of  facts,  a 
power  to  enjoy  the  beautiful  in  some  form  or  other,  and  a 
certain  desire  for  knowledge,  with  a  certain  ability  to  grapple 
intellectually  with  some  class  of  problems. 

Suppose  we  agree  on  the  necessity  for  development  along 
all  four  of  the  lines  mentioned,  the  next  question  I  want  to 
suggest  to  you  is  this:  If  you  find  one  so  developed 
have  you  necessarily  found  a  well-educated  person  ?  Let 
us  test  the  answer  to  this  question  by  two  examples.  I 
understand  that  not  long  ago  there  was  at  a  university  a 
widely  known  astronomer.  He  knew  many  facts  about  the 
heavens  and  had  solved  more  than  one  disputed  point  in 
relation  to  the  character  of  heavenly  bodies,  his  senses  were 
keenly  alive  to  their  beauty  and  he  had  a  thirst  for  knowledge, 
but  his  letters  were  always  carefully  corrected  by  his 
secretary,  because,  otherwise  they  might  not  have  been  free 
from  feults  of  grammar,  and  would  certainly  have  been  full  of 
errors  in  spelling.  That  he  was  a  learned  man  none  doubted. 
Many  called  him  uneducated. 

Turning  from  the  extraordinary,  let  us  take  a  case,  not 
essentially  different,  but  so  common  in  the  world  of  universi- 
ties that  most  of  us  have  doubtless  met  more  than  one  exam- 
ple :  the  man  who  knows  one  thing  thoroughly  but  nothing 
of  the  life  going  on  around  him  ;  the  man  learned  in  Assyrian 
but  ignorant  of  the  history  of  his  own  state,  or  the  political 
questions  of  his  time ;  the  learned  scientist  to  whom  all  liter- 
ature is  a  sealed  book ;  or  the  authority  on  Greek  roots  who 
cannot  tell  a  dynamo  from  a  steam  engine.  What  makes  us 
hesitate,  while  admitting  the  learning  of  such  men,  to  call 
them  well  educated?  They  know  many  facts,  have  sense 
perception,  ideas,  and  ability  to  cope  with  one  class  of  prob- 
lems at  least  They  can  do  something.  Is  it  not  that  in  our 
conception  of  good  education,  there  is  the  idea  of  a  certain 
range  in  the  facts  known,  in  ideas,  and  even  in  intellectual 
ability?  The  specialist  may  be  a  learned  man  and  a  useful 
man,  but  if  he  is  a  specialist  and  nothing  more  we  may  doubt 
his  title  to  be  called  well  educated,  and  though  it  is  one  of  the 
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objects  of  our  universities  to  produce  specialists,  if  they  pro- 
duce specialists  and  nothing  else  they  are  not  fulfilling  their 
function  in  our  educational  system. 

Education,  therefore,  contains  the  idea  of  breadth  as 
well  as  the  idea  of  a  simultaneous  development  of  knowledge 
sense  perception  and  power.  Having  arrived  thus  far  we  may 
again  ask  ourselves  :  Is  there  any  other  element  necessary  to 
the  definition  ?  Must  we  know  any  particular  set  of  facts,  or 
must  we  develop  the  power  of  enjoyment  in  any  particular 
direction;  must  we  have  any  particular  individual  or  moral 
qualities,  in  order  to  have  the  right  to  consider  ourselves  well- 
educated  persons  ?  Our  predecessors,  as  has  been  pointed  out, 
would  have  answered  this  question  in  the  affirmative :  "  A 
man,'*  they  would  say,  "  to  be  well  educated  must  know  the 
classics;  he  must  enjoy  literature."  I  do  not  know  of  any  par- 
ticular traits  of  character  which  were  regarded  as  essential.  At 
present  the  question  usually  would  be  answered  in  the  negative. 
It  is  true  that  if  we  ask  a  college  professor  he  might  mention 
his  ovm  specialty  as  essential  to  all  well-educated  persons, 
prefixing  one  more  subject  for  the  sake  of  appearances.  And 
indeed  if  we  take  as  a  guide  the  prescribed  studies  in  the 
course  for  the  Bachelor  of  Arts  degree  in  our  leading  uni- 
versities and  colleges,  we  shall  find  that  many  apparently  still 
regard  just  enough  Latin  to  use  up  considerable  enthusiasm 
for  education,  though  not  enough  to  give  any  real  mastery 
over  the  subject,  as  essential  to  a  liberal  education.  Logic  too 
is  still  often  found  among  the  list  of  essentials,  as  is  also  Phi- 
losophy, though  it  now  looks  as  though  Political  Science  were 
about  to  take  the  place  on  the  list  formerly  occupied  by  the 
science  of  Berkeley  and  Kant.  On  the  whole,  however,  the 
general  tendency  is,  I  believe,  toward  the  course  for  the  Bache- 
lor of  Arts  degree,  entirely  elective.  This  means  that  there  is 
a  tendency  to  cease  to  consider  only  one  subject  as,  under 
all  circumstances,  essential  to  the  well-educated  man  or 
woman. 

While  I  have  thrown  intentionally  some  slight  ridicule  on 
those  who  still  hold  that  Latin  or  Logic,  or  work  in  Political 
Science,  or  indeed  in  any  given  subject  is  essential  to  produce 
the  educated  person,  I  have  done  so  solely  because  I  desire  to 
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combat  that  which  I  believe  is  the  opposite,  and  to-day  much 
more  popular  error;  namely,  that  to  you  and  I  as  individuals 
there  is  nothing  which  is  essential  in  order  that  we  may  regard 
ourselves  as  well-educated  persons.  There  is  a  wide  difference 
between  the  assertion  that  all  persons  to  be  well-educated 
must  pursue  particular  studies,  and  the  assertion  that  to  each 
individual  certain  studies  may  be  necessary  before  that  indi- 
vidual can  consider  himself  or  herself  well  educated.  Admit 
for  a  moment  that  the  old  idea  that  certain  definite  things  are 
essential  to  an  education  is  no  longer  tenable,  there  still 
remains  the  question :  Is  there  anything  essential  to  my  edu- 
cation ? 

Perhaps  I  can  best  make  clear  the  reason  for  the  answer 
indicated  to  this  question  by  again  suggesting  two  examples. 
John  Smith  is  a  college  graduate,  he  is  more  or  less  familiar 
with  the  best  literature,  he  reads  at  least  one  foreign  language, 
knows  something  of  history,  has  at  one  time  read  the  consti- 
tution of  the  United  States,  has  ideas,  and  is  by  no  means 
averse  to  acquiring  certain  kinds  of  information.  You  say  at 
once:  "A  typical  college  graduate,  a  well-educated  man." 
But  there  are  other  elements  in  the  picture.  John  Smith  is 
the  possessor  of  a  place  in  the  country  where  he  expects  to 
spend  his  summers ;  he  owns  a  house  in  town,  and  he  has  also 
every  prospect  of  inheriting  the  shipping  business  on  which  his 
father's  wealth  depends.  He  is  absolutely  ignorant  of  nature, 
he  cannot  tell  one  tree  from  another.  When  he  walks  through 
his  fields  the  leaves  and  flowers  have  no  story  to  tell  him.  As 
a  resident  of  the  city  he  is  again  ignorant  of  the  things  around 
him.  For  the  problems  of  its  complex  life  he  has  no  solution. 
He  does  not  know  there  are  problems.  Of  the  municipal 
laws  which  affect  his  property  he  knows  little,  and  of  the 
international  trade  on  which  the  business  he  is  to  inhereit  de- 
pends— nothing.  Is  he  a  well-educated  man  ?  Many  would 
still  call  him  so,  but  is  there  not  something  radically  wrong 
in  a  conception  of  education  which  permits  him  to  pass  as 
such  ?  Take  another  example.  Miss  A  is  a  graduate  of  a 
university.  She  is  widely  read,  and  is  besides  a  good  chemist 
In  some  situations  she  is  an  educated  woman.  She  choses  to 
marry,  and,  having  done  so,  neglects  to  inform  herself  concern- 


Digitized  by 


Google 


IN  A   LIBERAL  EDUCATION?  327 

ing  the  conduct  of  a  house  or  the  upbringing  of  a  femily .  Has 
she  not  forfeited  the  right  to  be  called  a  well-educated 
person  ?  She  may  be  informed  on  many  things,  but  has  she 
not  lost  the  fundamental  educational  instinct  of  the  little  child 
which  leads  it  to  examine  with  care  the  things  which  its  hands 
touch?  I  do  not  know  whether  the  two  examples  I  have 
given  have  made  my  meaning  clear.  But  the  point  of  view 
that  I  am  trying  to  impress  upon  you  is  this  :  That  to  each 
one  of  us  there  is  a  knowledge  which  is  essential  to  our  educa- 
tion— ^this  is  a  knowledge  of  the  things  which  touch  our  life ; 
that  the  right  to  regard  ourselves  as  well-educated  persons 
may  be  lost,  if,  thrown  in  a  new  situation,  we  do  not  instantly 
seek  to  inform  ourselves  concerning  the  new  things  with  which 
the  change  has  brought  us  into  contact. 

I  am  aware  that  the  statement  that  only  those  things  are 
essential  to  our  education  which  lead  us  to  know  that  with 
which  we  come  in  contact,  is  liable  to  be  misunderstood. 
Because  we  may  believe  that  those  who  are  learned  in  many 
things  but  know  not  those  things  which  surround  them,  are 
not  in  any  true  sense  well-educated  persons,  it  does  not  follow 
that  we  should  call  every  one  well-educated  who  knows  simply 
those  things  which  fall  within  the  small  circle  of  his  daily  life. 
The  farmer  who  knows  his  business,  the  woman  who  knows 
how  to  manage  her  home,  are  not  because  of  this  knowledge 
well  educated.  The  breadth  spoken  of  a  moment  ago  is 
equally  essential.  It  is  our  privilege  to  widen  our  surround- 
ings, and  it  is  one  of  the  functions  of  education  to  accomplish 
this  result  We  can  reach  out  and  make  part  of  our  lives  the 
economic  or  political  questions  of  our  day,  the  historical 
problems,  or  the  discussions  on  art,  science  or  literature.  One 
may  be  interested  in  public  questions,  another  in  problems  ot 
trade,  another  in  those  of  art,  and  each  rightly  call  himself  or 
herself  well  educated,  provided  each  in  reaching  out  to  know  the 
things  outside  the  circle  of  his  or  her  daily  life,  has  not  neglected 
the  knowledge  of  those  things  which,  so  to  speak,  lie  at  their 
mental  doors.  A  certain  capacity  to  enjoy  the  beautiful  in 
one  or  more  forms,  a  certain  range  of  knowledge,  an  ability  to 
think  on  more  than  one  class  of  subjects,  this  is  essential 
.to  good  education.     But  in   all  the  wide   range  of  human 
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knowledge  there  is  only  one  class  of  things  you  must  know 
before  you  can  call  yourselves  well  educated,  and  those  are 
the  things  which  touch  your  daily  life.  What  these  things  are, 
how  &r  you  are  deficient  in  their  knowledge,  is  a  question 
which  it  is  the  moral  duty  oi  each  one  of  you  to  ask  yourself, 
and  keep  asking  yourself  throughout  your  lives.  For  each 
one  of  us  has  a  moral  duty  toward  our  fellows  :  To  be,  in  our 
time  and  place,  as  far  as  in  us  lies,  well-educated  persons. 

If  this  attitude  toward  education  is  correct,  some  at  least,  ot 
the  functions  of  the  University  and  the  character  of  the  course 
for  its  liberal  degree  become  clear.  Nothing  in  the  range  of 
human  knowledge  or  human  endeavor,  nothing  in  science,  in 
art  or  in  literature  is  beyond  its  scope.  The  university  in 
determining  its  activities  can  draw  a  line,  but  not  a  circle. 
That  is,  the  university  may  say :  No  one  who  has  not  a  cer- 
tain amount  of  preparatory  education  can  matriculate  with 
us;  but  it  should  not  say:  It  is  not  our  function  to  give 
instruction  on  this  or  that  branch  of  knowledge.  Again,  in 
prescribing  its  course  for  its  liberal  degree,  no  subject  should 
be  excluded  from  the  list  of  electives,  while  on  the  other  hand 
no  one  study  should  be  required  of  all  candidates,  though  each 
should  be  required  to  have  a  certain  breadth  or  range  in  his 
electives. 

Believing  as  I  do  in  the  principles  just  suggested,  it  will  not 
be  difficult  for  you  to  see  the  answer  which  I  must  give  to  the 
question  I  have  asked  :  *'  Has  the  study  of  law  a  place  in  a 
liberal  education  ?"  If  all  subjects  have  a  place  as  electives 
in  a  liberal  course,  law  has  a  place.  If  no  one  subject  can  be 
regarded  as  essential  to  the  liberal  education  of  all  persons, 
law  should  not  be  so  regarded. 

In  England  to-day,  the  Roman  law,  and  to  some  extent  the 
modem  civil  law,  that  is,  the  private  law  of  the  Continent  of 
Europe,  is  taught  at  both  Oxford  and  Cambridge,  and  has  been 
taught  from  the  earliest  times.  The  Common  law  was  not 
taught  in  an  English  University,  until  Sir  William  Blackstone 
was  elected  Vinerian  Professor,  even  to-day  the  instruction  is, 
from  our  point  of  view,  extremely  meager.  The  obligations 
arising  out  of  a  contract  between  Marcus  TertuUius  and 
Lucius   Aurelius    are,  and    always    have  been,   considered 


Digitized  by 


Google 


IN   A   LIBERAL   EDUCATION?  .329 

worthy  of  the  attention  of  the  person  of  culture,  but  the 
same  questions  arising  between  Jones  and  Smith  are  too 
practical  to  be  included  in  a  liberal  education.  The  recog- 
nized place  in  the  liberal  courses  in  English  universities 
held  by  Roman  law,  and  the  absence  even  to-day  of  efficient 
instruction  in  the  common  law  is  due,  like  so  many  of  our 
own  educational  practices  and  ideals,  to  the  monastic  origin 
of  the  universities.  We  cannot  blame  the  monk  or  ecclesias- 
tic of  the  middle  ages,  as  he  compared  what  he  knew  of 
Roman  order  and  civilization  with  the  rudeness  and  confusion 
of  his  own  time,  that  he  regarded  only  the  things  of  Roman 
origin  as  worthy  the  serious  attention  of  the  scholar.  It  is, 
however,  to  the  last  degree  extraordinary,  now  that  it  is  gen- 
erally recognized  that  perhaps  the  highest  production  of  our 
civilization  is  our  common  law,  that  the  study  of  our  legal 
system  is  yet  far  from  being  recognized  as  a  study  which  is 
worthy  to  be  considered  as  having  the  right  to  a  place  in  our 
system  of  liberal  education.  In  America,  while  we  have  broken 
away  from  the  English  idea  that  the  common  law  has  no  proper 
place  in  a  university,  we  have  followed  the  English  univer- 
sities in  welcoming  the  Roman,  while  excluding  the  common 
law  from  our  college  courses.  Harvard  University  established 
its  law  school  in  1817.  To-day  all  our  universities  have 
schools  of  law.  On  the  other  hand,  we  have  excluded  from  our 
colleges  the  study  of  our  own  law,  while  readily  admitting  the 
study  of  the  law  of  the  ancient  Roman.  Our  idea  has  been 
that  the  law  is  for  the  would-be  lawyer  alone,  and  that  the 
man,  not  to  speak  of  the  woman,  who  sought  a  liberal  educa- 
tion must  not  spend  any  time  on  things  so  intimately  connected 
with  his  own  life  and  the  history  of  his  race  as  the  rules  regu- 
lating property  and  contracts.  To-day,  however,  I  am  glad  to 
say  we  are  beginning  to  see  a  change.  Subjects  connected  with 
our  private  law  are  creeping  into  the  liberal  courses  of  our  uni- 
versities and  colleges.  This  is  being  brought  about  in  one  of 
two  ways.  In  many  universities  the  applicant  for  the  degree 
of  Bachelor  of  Arts  can  elect  the  last  year  of  his  course  in  the 
law  school.  Among  the  principal  law  schools  of  the  country 
which  allow  a  student  to  take  a  combined  college  and  law 
course  in  six  years  are  :  the  Universities  of  Wisconsin,  Michi- 
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gan,  Iowa,  Columbia  and  the  Northwestern  University  in 
Illinois.  In  other  universities,  as  in  the  University  of  Penn- 
sylvania, elementary  courses  in  law  and  legal  history  are 
being  established,  not  only  for  those  who  on  graduation  intend 
to  enter  a  law  school,  but  also  for  those  who  desire  to  know 
something  of  those  principles  which  regulate  controversies 
over  the  ownership  of  property,  and  the  interpretation  of  con- 
tracts and  the  redress  of  private  wrongs.  My  own  feeling  is 
that  both  innovations  are  wise,  but  that  the  second  is  destined 
to  have  a  iar  greater  educational  effect  To  allow  a  man  or 
woman  in  his  or  her  senior  year  at  college  to  elect  the  fresh- 
man year  in  law  means  that  one  may  take  a  combined  college 
and  law  course  in  six  years,  not  that  the  college  student  who 
does  not  intend  to  take  up  law  as  a  profession  will  avail  himself 
or  herself  of  the  opportunity  to  learn  some  law.  But  when  a 
university  offers  courses  in  law  designed  for  the  person  who 
desires  a  liberal  education,  then  an  ever  increasing  number 
of  our  college  students  will,  I  ;believe,  elect  such  a  course. 
This  will  certainly  be  the  case  if  any  considerable  number 
apply,  before  choosing  their  electives,  the  test  which  I  have 
suggested  as  indicating  the  subjects  which  are  essential  to  him 
or  her  as  an  educated  person.  There  are  doubtless  many  who 
will  not  be  brought  into  any  more  intelligent  touch  with  their 
surroundings  through  an  elementary  knowledge  of  the  law. 
Thus,  while  they  may  elect  a  course  in  law  to  broaden  their 
mental  horizon  they  cannot  regard  it  as  an  essential  to  their 
education.  There  is,  however,  hardly  any  single  subject  which 
touches  so  intimately  the  lives  of  so  many  of  the  class  of  per- 
sons who  make  up  the  bulk  of  the  students  of  our  universities. 
To  the  man  or  woman  who  looks  forward  to  business  life,  or 
the  care  of  property ;  to  persons  choosing  professions  which 
bring  them  into  contact  with  the  active  aflfairs  of  life ;  to  all 
who  are  to  have  contractual  dealings  with  others,  some 
knowledge  of  the  law  is,  before  they  may  consider  themselves 
well  educated,  essential.  Law  has  no  more  or  less  a  claim  to 
be  required  by  all  those  who  seek  a  liberal  degree  than  Greek 
or  philosophy.  What  is  peculiar  to  law  is  this,  that  because 
it  deals  with  subjects'which  touch  the  lives  of  a  great  number 
of  persons,  it  is  a  subject  which  is  more  apt  to  be  essential  to 
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the  proper  education  of  the  average  college  student  than 
nine-tenths  of  the  subjects  which  for  years  have  not  only  been 
considered  proper  for  a  liberal  education,  but  have  held  an 
undisputed  place  as  required  studies.  I  rejoice  to  believe 
that  the  time  is  not  far  distant  when  courses  in  elementary 
law  such  as  the  one  you  have  taken  will  be  included  in  the  list 
of  electives  in  all  our  colleges. 
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STATUS   OF   INHABITANTS   OF  TERRITORY  AC- 

QUIRED    BY    DISCOVERY,    PURCHASE,    CES- 

SION,  OR  CONQUEST,  ACCORDING  TO  THE 

USAGE  OF  THE  UNITED   STATES. 

From  an  early  period  in  American  history  two  principal 
theories  were  entertained  and  insisted  upon  by  their  respective 
advocates  in  reference  to  the  power  to  acquire  territory. 
These  theories  were  conflicting,  and  were  influenced  by  the 
opposing  interpretations  which  the  national  and  states  rights 
schools  placed  upon  the  powers  of  Congress  under  constitu- 
tional grants.  The  states  rights  school  at  first  denied  that 
the  United  States  had  power  under  the  Constitution  to  ac- 
quire new  territory;  the  national  school  insisted  that  the 
power  existed  and  was  necessarily  inherent  in  the  government 
as  an  attribute  of  sovereignty.  Notwithstanding  the  doubt 
and  denial  of  the  extreme  state  rights  school,  Louisiana  and 
Florida  were  acquired  by  purchase,  Texas  by  annexation, 
and  an  extensive  territory  was  acquired  by  treaty  with  Mexico. 
The  annexation  of  the  Hawaiian  Islands  was  effected  by  joint 
resolution  of  Congress.  The  Northwestern  territory,  acquired 
previous  to  the  adoption  of  the  Federal  Constitution,  by  ces- 
sion from  Virginia,  was  regulated  by  "  An  ordinance  for  the 
government  of  the  territory  of  the  United  States  northwest 
of  the  River  Ohio,"  adopted  by  the  Old  Congress,  July  13, 
1787.  Territorial  governments  have  from  time  to  time  been 
organized  out  of  the  other  territories  of  the  United  States. 
The  recent  act  of  Congress  organizing  the  territory  of  Hawaii 
prescribes  specifically  what  classes  of  the  inhabitants  shall  be 
deemed  citizens  of  the  United  States. 

The  character  and  extent  of  the  power  of  Congress  over 
the  territories  have  been  the  subject  of  repeated  and  excited 
discussion  in  and  out  of  Congress.  The  National  School  have 
insisted  that,  under  the  Constitution,  Congress  have  absolute 
and  despotic  power  over  the  territories ;  that  whatever  they 
have  the  power  to  do,  they  have  the  right  to  do,  if  in  their 
judgment  it  will  conduce  to  the  "  general  welfare."  And  they 
332 
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construe  the  power  "  to  dispose  of  and  make  all  needful  regu- 
lations respecting  the  territory  or  other  property  belonging 
to  the  United  States/'  as  the  same  in  effect  as  the  "  power  to 
exercise  legislation  in  all  cases  whatsoever." 

The  states  rights  school  have  held  that  the  clause  in  the 
Constitution  about  the  territories  relates  to  them  only  as  prop- 
erty, and  gives  no  right  to  Congress  to  govern  them :  that 
their  right  to  government  springs  from  their  acquisition 
of  them  by  cession,  and  is  not  therefore  absolute.  Territory 
acquired  under  the  right  to  declare  war  and  make  treaties 
belongs  to  the  states  as  states,  and  Congress  can  only  legfis- 
late  in  conformity  to  the  principles  of  the  Constitution.  They 
have  the  authority  to  maintain  peace  and  order,  and  to  estab- 
lish tribunals  for  the  administration  'of  criminal  and  civil  jus- 
tice according  to  the  law  of  the  land  as  it  existed  at  the  time 
of  the  cession  ;  but  they  can  no  more  change  the  law  of  the 
land  in  a  territory  than  they  can  in  a  state.  They  cannot 
regulate  private  property  or  interfere  with  private  rights.  In 
short,  the  law  of  the  ceded  territory  on  all  subjects  not  within 
the  delegated  powers  of  Congress  in  the  states  must  continue 
until  changed  by  the  only  legitimate  authority,  when  the  people 
of  such  territory,  with  the  authority  of  Congress,  form  a  sov- 
ereign state.  To  state  briefly  the  essence  of  these  conflicting 
theories  in  respect  of  the  character  and  extent  of  the  consti- 
tutional power  of  Congress,  as  has  just  been  done  in  the  lan- 
guage of  an  eminent  American  jurist,  is  to  suggest  the  relative 
soundness  and  infirmity  of  the  respective  doctrines.  Mean- 
while the  usage  in  respect  to  the  government  of  territories  has 
followed  the  inclination  of  the  National  School ;  occasionally 
this  course  has  been  modified  and  qualified  as  the  result  of 
judicial  interpretation.  The  trend  of  federal  decisions,  how- 
ever, has  been  in  support  of  the  doctrines  of  the  National 
School. 

It  is  to  be  observed  that  there  are  two  separate  and  distinct 
subjects  to  be  kept  in  mind  in  any  discussion  that  aims  at  an 
intelligent,  practical  conclusion ;  first,  the  territory,  pure  and 
simple,  as  property ;  second,  the  inhabitants,  as  distinct  from, 
yet  occupying,  the  territory.  The  law  and  usage  which  gov- 
ern territory  as  property  of  the  sovereign  are  one  thing ;  the 
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people  over  whose  lives,  liberty  and  property  the  new  sov- 
ereign claims  to  exercise  dominion  and  government  is  quite 
another  thing ;  and  some  of  the  confusion  which  characterizes 
much  discussion  in  this  regard  will  be  avoided  if  this  distinc- 
tion is  considered.  As  to  the  territory,  meaning  the  public  land 
and  public  property,  the  power  of  the  new  sovereign  is  abso- 
lute: but  in  respect  to  the  inhabitants, — the  people,  being 
freemen, — ^the  power  of  the  new  sovereign  is,  to  a  certain  ex- 
tent, correspondent  to  that  of  the  former  sovereign,  and  may 
be  further  qualified  by  public  law,  usage,  treaty  stipulations 
and  by  the  fundamental  prindples  recognized  and  immemori- 
ally  proclaimed  by  the  state  of  the  new  sovereign.  *'  But  it  is 
not  easy  to  distinguish  between  what  are  political  and  what 
are  municipal  laws,  and  to  determine  when  and  how  far  the 
constitution  and  laws  of  the  conqueror  change  or  replace 
those  of  the  conquered."  ^  As  between  the  new  government 
and  the  citizen,  protection  and  allegiance  are  reciprocal ;  but 
this  relation  does  not  by  any  means  imply  that  political  privi- 
leges and  franchises  are  included  in  the  recognition  of  the 
property  and  personal  rights  of  the  inhabitants.  Political 
franchises  are  presumably  granted  on  grounds  of  expediency, 
having  in  view  the  safety  of  the  state  and  the  best  interest  of 
the  community.  The  immediate  property  which  is  possessed 
by  individuals  is  therefore  to  be  distinguished  from  the  ulti- 
mate property  in  the  territory  of  the  state,  and  the  objects 
of  property  accessory  to  it,  which  is  vested  in  the  state  itself. 
As  a  member  of  the  family  of  nations,  the  United  States 
recognizes  and  is  bound  by  principles  of  public  law  as  its 
rule  of  action  in  all  matters  having  an  international  char- 
acter ;  but  when  it  is  question  of  municipal  administration  in 
matters  not  affecting  the  international  relation,  it  looks  alone 
to  the  Constitution,  its  municipal  law  and  the  usage  of  civil- 
ized states  for  guidance  and  direction. 

The  general  usage  sanctioned  by  treaty  stipulations  has  been 
to  constitute  the  inhabitants  of  acquired  territory  citizens  of 
the  United  States  under  conditions  and  with  exceptions  spe- 
cially indicated ;  they  belong  to  that  class  of  individuals  who, 
in  matters  of  personal  and  civil  rights,  are  under  the  protection 

I  Halleck,  Intenuttional  Law  (Baker's  edldon),  p.  48*. 
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of  the  new  sovereign,  though  they  are  not  yet  clothed  with 
political  status  or  the  privilege  of  suffrage.  In  the  absence  of 
treaty  stipulations  in  regard  to  national  character,  the  inhabi- 
tants of  conquered  territory  are  subject  to  military  dominion 
and  protection,  and  remain  so  subject  until  the  new  sovereign 
provides  a  civil  government  in  substitution  of  the  military 
authority.  In  the  American  system  of  government  the  power 
to  change  this  condition  and  situation  from  military  domination 
to  civil  government  is  resident  in  Congress.  Until  this  change 
is  authorized  by  the  appropriate  legislative  authority,  the 
President,  however,  as  commander-in-chief  of  the  army,  would 
be  clothed  with  absolute  power  in  this  regard,  were  not  the 
lives,  liberty  and  property  of  the  inhabitants  guaranteed  and 
safeguarded  by  public  law,  and  the  municipal  law  locally  in 
force.  The  usual  and  wise  practice  is  the  recognition  of  the 
municipal  laws  by  the  military  authority  and  the  establish- 
ment of  a  provisional  quasi-civil  administration  until  Congress 
legislates.  The  conquered  territory  while  in  this  transition 
state  is  not  a  part  of  the  United  States  within  constitutional 
and  legislative  provision  and  enactment,  unless  expressly  in- 
cluded in  terms,  although  in  international  relations  it  may  be 
so  treated  and  considered.  In  the  case  of  a  guano  island 
the  Supreme  Court  considered  it  "as  appertaining  to  the 
United  States."^  This  is  doubtless  an  anomalous  position, 
but  it  is  one  which  appears  to  follow  unavoidably  as  the  re- 
sult of  peculiar  and  exceptional  conditions.  So  long  as  it 
continues,  much  hardship  may  be  entailed  upon  the  in- 
nocent inhabitants,  which  would  appeal  forcibly  for  relief  to 
the  legislative  power  and  to  executive  discretion ;  but  these 
considerations  do  not  alter  the  accidental,  provisional  status  of 
the  territory  or  of  its  native  inhabitants.  The  reason  assigned 
for  this  exclusion  of  the  island  inhabitants  from  American 
citizenship,  appears  to  be  that  our  Insular  possessions  have  not 
yet  been  admitted  into  the  Union,  although  the  territory  in  which 
they  reside  is  presently  under  the  military  jurisdiction  andavow^ 
edly  the  property  of  the  United  States.  Under  the  American 
system  of  civil  government,  the  inhabitants  who  are  citizens 
are  naturally  divided  into  two  general  classes :  First,  all  the 
>  Jones  V,  U.  S.,  137  U.  S.,  p.  202-212. 
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inhabitants  who  are  secured  by  the  fundamental  law  in  their 
civil,  personal  and  property  rights;  second,  a  limited  and 
privileged  class,  who  are  clothed  with  political  franchise  and 
privileges.  The  inhabitants  of  conquered  territory  are  within 
the  first  division,  but  they  are  not  within  the  second  and 
privileged  division  unless  embraced  in  treaty  stipulations,  or 
until  Congress  acts  and  ordains  the  conditions  upon  which  they 
may  be  admitted  to  the  various  grades  of  citizenship.  Judicial 
sanction  in  support  of  this  position  may  be  found  in  numerous 
decisions  of  the  Supreme  Court  of  the  United  States.  It  was 
said,  in  the  case  of  Ramsay  v.  Murphy  (114  U.  S.  44),  by  the 
Supreme  Court  of  the  United  States  recently,  that :  "  The  people 
of  the  United  States,  as  sovereign  owners  of  the  national  ter- 
ritories, have  supreme  power  over  them  and  their  inhabitants. 
In  the  exercise  of  this  sovereign  dominion,  they  are  represented 
by  the  Government  of  the  United  States,  to  whom  all  the 
powers  of  government  over  that  subject  have  been  delegated, 
subject  only  to  such  restrictions  as  are  expressed  in  the  Constitu- 
tion, or  are  necessarily  implied  in  its  terms,  or  in  the  purposes 
and  objects  of  the  power  itself;  for  it  may  well  be  admitted 
in  respect  to  this,  as  to  every  power  over  its  members,  that 
it  is  not  absolute  and  unlimited."  This  language  in  reference 
to  constitutional  restrictions  it  is  to  be  observed,  was  used  in 
the  case  of  a  claim  to  vote  by  certain  inhibited  classes  in  an 
arganizd  civil  territorial  government,  and  not  the  case  of  in- 
habitants  of  territory  under  military  dominion  In  the  same 
case  it  was  said :  "  The  personal  and  civil  rights  of  the  inhabi- 
tants of  the  territories  are  secured  to  them,  as  to  other  citizens^ 
by  the  principles  of  constitutional  hberty  which  restrain  all 
the  agencies  of  government,  state  and  national ;  their  political 
rights  are  franchises  which  they  hold  as  privileges  in  the 
legislative  discretion  of  the  Congress  of  the  United  States." 
In  the  Dred.  Scott  case,  Ch.  J.  Taney  declared  that  the  citi- 
zens of  our  territories  were  entitled  to  all  the  privileges  and 
immunities  guaranteed  by  the  bill  of  rights.  The  attention  of 
the  court,  however,  was  not  drawn  to  any  distinction  between 
provisions  for  the  people  of  the  United  States  and  provisions 
for  persons  generally  without  reference  to  their  political  re- 
lations or  allegiance.    And  Simeon  E.  Baldwin  adds  :  "  It  is  a 
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subtle  distinction,  but  I  am  inclined  to  think  that  it  is  a  real 
one,  which  would  be  found  of  substantial  service  should  the 
Senate  ratify  the  Spanish  treaty  as  it  stands."  ^ 

In  1853,  ^^  ^  <^^^  arising  out  of  the  imposition  of  a  war 
tariff  by  military  authority  at  San  Francisco,  while  such  occu- 
pation continued  the  same  court  said : 

''The  formation  of  the  civil  government  in  California, 
when  it  was  done,  was  the  lawful  exercise  of  a  belligerent 
right  over  a  conquered  territory.  It  was  the  existing  govern- 
ment when  the  territory  was  ceded  to  the  United  States, 
as  a  conquest,  and  did  not  cease,  as  a  matter  of  course, 
or  as  a  consequence  of  the  restoration  of  peace ;  and  was 
rightfully  continued  after  peace  was  made  with  Mexico,  until 
Congress  legislated  otherwise,  under  its  constitutional  power 
to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the 
United  States."     Cross  v.  Harrison,  i6  Howard,  U.  S.,  p.  164. 

When  the  Peace  Commissioners  at  Paris  reached  a  point  in 
their  deliberations  when  it  was  determined  to  provide  for  the 
future  status  of  Spanish  subjects,  natives  of  the  Peninsula, 
residing  in  the  territory  over  which  Spain  relinquished  or 
ceded  her  sovereignty,  as  well  as  for  the  native  inhabitants, 
they  formulated  their  conclusions  in  Article  IX.  In  its  first 
clause,  it  provided  for  the  right  of  election  of  national  char- 
acter by  Spanish  subjects  therein  residing,  to  be  exercised 
within  a  year  from  the  ratification  of  the  treaty.  The  second 
clause  was  in  the  words  folloMring:  "The  civil  rights  and 
political  status  of  the  native  inhabitants  of  the  territories 
ceded  to  the  United  States  shall  be  determined  by  the  Con- 
gress." This  language  is  peculiar,  and  differs  from  the  cor- 
responding stipulations  in  respect  to  the  guarantees  extended 
to  the  native  inhabitants,  found  in  the  treaty  for  the  Louisiana 
purchase,  the  Florida  Treaty,  and  the  Joint  Resolution  for  the 
annexation  of  Texas.  In  the  Philippines  archipelego  the 
attitude  of  the  United  States  is  unique.  We  purchased  and 
paid  Spain  for  the  archipelego ;  but  her  sovereignty  had  been 
long  contested,  was  contested  at  date  of  purchase,  and  she 
was  not  able  to  deliver  the  territory  and  its  accompanying 

» **  The  People  of  the  United  States,"  Yale  Law  Journal,  January,  1899. 
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public  property,  and  the  United  States  has  been  constrained 
to  insist  upon  her  title  by  act  of  war  and  conquest,  which  is 
not  yet  complete. 

This  clause  referring  the  determination  of  the  civil  rights 
and  political  status  of  the  native  inhabitants  to  Congress  was, 
no  doubt,  inserted  in  view  of  the  antecedent  history  of  terri- 
torial acquisitions  by  the  United  States,  recent  American 
history,  and  with  particular  reference  to  racial  conditons 
existing  in  these  ceded  territories.  Being  a  provision  in  a 
treaty  ratified  by  the  United  States,  it  is,  and  until  abrogated 
by  a  law  of  Congress,  will  remain  the  supreme  law  of  the 
land. 

The  conclusion  is,  that  so  long  as  the  ceded  territories 
remain  under  military  dominion  of  the  United  States,  the 
President,  in  the  exercise  of  the  belligerent  right  of  conquest, 
unless  restrained  by  public  law,  treaty  stipulations  or  usage, 
possesses  almost  absolute  power  over  the  territory  and  its 
inhabitants ;  and  this  authority  is  paramount  until  Congress 
shall  legislate  in  respect  thereto.  What  Congress  may  do 
under  constitutional  grant  or  in  the  exercise  of  legislative 
sovereign  power  is  one  thing ;  what  Congress  should  do  in 
the  contingencies  presently  arising  in  our  insular  possessions 
and  under  the  stress  of  public  opinion  is  quite  another  matter. 
From  a  political  standpoint  merely,  it  is  a  question  of  expedi- 
ency rather  than  a  question  of  the  extent  and  character  of  the 
power  to  be  exercised,  wherever  lodged.  Addressed  to  admin- 
istrative party  government,  it  may  be  a  question  of  policy ; 
addressed  to  the  moral  sentiment  of  the  community,  it  is  a 
question  of  justice,  equity,  accommodation  and  feur  dealing. 

"  In  case  the  government  of  the  new  State  is  a  constitutional 
government  of  limited  and  divided  powers,  questions  neces- 
sarily arise  respecting  the  authority,  which,  in  the  absence  of 
legislative  action,  can  be  exercised  in  the  conquered  territory, 
after  the  cessation  of  war,  and  the  conclusion  of  a  treaty  of 
peace.  The  determination  of  these  questions  depends  upon 
the  institutions  and  laws  of  the  new  sovereign,  which,  though 
conformable  to  the  general  rule  of  the  law  of  nations,  affect 
the  construction  and  application  of  that  rule  to  particular 
cases."   (Halleck,   Int.  Law,  Baker's  ed.,  p.  482.     American 
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Institute  Co.  v.  Canter^  i  Peters,  511,  541 ;  Mormon  Church  v. 
U,  S.y  136  U.  S.  42  ;  Jones  v.  U.  5.,  137  U.  S.  202,  212.) 

Many  of  these  are  questions  to  be  determined  primarily  by 
the  political  branch  of  the  government,  and  its  decision  will 
be  followed  by  the  judiciary.  The  acquisition  of  new  territory 
by  war  or  treaty,  is  political,  not  judicial.  And  the  ascertain- 
ment as  a  fact,  belongs  to  the  executive  and  legislative  depart- 
ments and  not  to  the  judicial  departments. 

Alexander  Porter  Morse, 
Washington,  D,  C 
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A  HUNDRED  AND  TEN  YEARS  OF  THE 
CONSTITUTION.— PART  X. 

It  can  hardly  be  necessary  to  remind  the  reader  that  we 
are  indebted  to  Mr.  Madison  for  almost  all  we  know  of 
the  proceedings  of  the  Convention.  Yates,  it  is  true, 
took  short  minutes,  during  the  time  he  attended.  But  it 
is  to  Mr.  Madison  that  we  must  look  for  extended  infor- 
mation. Writing  many  years  later,  he  tells  us  that  he 
had  determined  to  preserve  as  well  as  he  could  an  exact 
account  of  what  passed  in  the  Convention  "whilst  execut- 
ing its  trust;  with  the  magnitude  of  which  I  was  duly 
impressed,  as  I  was  by  the  gratification  promised  to  future 
curiosity  by  an  authentic  exhibition  of  the  objects,  the 
opinions,  and  the  reasonings,  from  which  the  new  system 
of  government  was  to  receive  its  peculiar  structure  and 
organization.  Nor  was  I  unaware  of  the  value  of  such 
a  contribution  to  the  fund  of  materials  for  the  history  of 
a  Constitution  in  which  would  be  staked  the  happiness 
of  a  people  great  even  in  its  infancy,  and  possibly  the  cause 
of  liberty  throughout  the  world."  The  better  to  perform 
his  self-imposed  task,  he  chose  a  seat  in  "a  favorable  posi- 
tion for  hearing  all  that  passed" — and  carefully  noted,  in  a 
sort  of  shorthand,  all  that  was  said,  writing  out  his  notes 
daily,  or  within  a  day  or  two,  and  never  being  absent 
from  the  Convention  a  single  hour  of  a  single  day.  He 
tells  us  that  the  radical  weakness  of  the  Confederation 
was  "the  dependence  of  Congress  on  the  voluntary  and 
simultaneous  compliance  with  its  requisitions  by  so  many 
independent  communities,  each  consulting  more  or  less  its 
particular  interests  and  convenience  and  distrusting  the 
compliance  of  others" — ^and  after  reciting  some  of  the 
consequences  of  these  fundamental  defects,  he  adds  that 
it  was  to  cure  these  defects  that  the  Convention  assembled, 
and  they  "ought  never  to  be  overlooked  in  expounding 
and  appreciating  the  Constitutional  Charter,  the  remedy 
that  was  provided."  In  a  letter  to  Mr.  Randolph  under 
date  of  April  8,  1787,  in  anticipation  of  the  assembling 
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of  the  Convention  in  the  following  month,  in  what  I 
consider  a  truly  remarkable  passage  in  its  clearness,  wis- 
dom, and  foresight,  he  says  *1  hold  it  for  a  fundamental 
point  that  an  individual  independence  of  the  states  is  ut- 
terly irreconcilable  with  the  idea  of  an  aggregate  sove- 
reignty. I  think,  at  the  same  time,  that  a  consolidation 
of  the  states  with  one  simple  republic  is  not  less  unattain- 
able than  it  would  be  inexpedient.  Let  it  be  tried,  then, 
whether  any  middle  ground  can  be  taken,  which  will  at 
once  support  a  due  supremacy  of  the  national  authority, 
and  leave  in  force  the  local  authorities  so  far  as  they  can 
be  subordinately  useful."  Now,  these  were  Mr.  Mad- 
ison's ideas,  before,  and  long  after,  the  Convention — we 
have  heard  him  in  debate  during  its  sessions — ^and  after 
noticing  a  few  of  his  expressions  shortly  after  the  ad- 
journment, while  its  work  was  being  reviewed  in  Con- 
gress and  in  the  various  state  conventions,  let  us  pass 
to  a  consideration  of  what  was  done  in  Congress  and  in 
these  conventions. 

Writing  to  General  Washington  on  September  30, 
1787,  Mr.  Madison  says  that  the  answer  given  to  those 
who  contended  that  Congress  could  not  properly  urge  the 
adoption  of  a  Constitution  subversive  of  the  very  articles 
to  which  it  owed  its  existence,  was  the  reason  given  by 
Congress  for  recommending  the  Convention,  viz :  that  it 
was  the  best  means  of  forming  a  firm  National  Govern- 
ment (italics  in  the  original)  and  on  October  20th  of  the 
same  year  he  writes  Mr.  Randolph  from  New  York  that 
the  papers  in  the  Northern  and  Middle  States  are  full  of 
controversial  articles,  the  articles  being  chiefly  leveled 
against  the  organization  of  the  government,  and  the 
omission  of  provisions  as  to  juries,  etc. — (provisions 
which  would  have  been  ridiculous  in  a  treaty  of  alliance). 
But  there  is  one  combatant,  it  seems,  who  "strikes  at  the 
foundation.  He  represents  the  situation  of  the  United 
States  to  be  such  as  to  render  any  government  improper 
and  impracticable  which  forms  the  states  into  one  nation, 
and  is  to  operate  directly  on  the  people.*'  If  this  is  not 
strong  testimony,  from  friend  and  foe,  as  to  the  con- 
temporary  estimation    of    what    the   new    government 
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really  was,  it  will  be  hard  to  find  any.  Again,  writing 
to  the  same  gentleman  in  March,  1788,  he  says  that  the 
owing  to  certain  occurrences  "the  opposition  (to  the 
Constitution)  here,  which  are  unquestionably  hostile  to 
everything  beyond  the  federal  principle,  will  take  new 
spirits."     (Italics  in  the  original.) 

The  Convention  transmitted  the  results  of  its  labors 
to  Congress,  accompanied  by  a  letter  briefly  stating  the 
general  reasons  which  moved  them  to  recommend  the 
Constitution,  saying  inter  alia  "In  all  our  deliberations 
on  this  subject  we  kept  steadily  in  our  view,  that  which 
appears  to  us  the  greatest  interest  of  every  true  Ameri- 
can, the  consolidation  of  our  Union,  in  which  is  involved 
our  prosperity,  felicity,  safety,  perhaps  our  national  ex- 
istence." 

Congress  at  once  resolved  unanimously  to  transmit 
the  Constitution  to  the  legislatures  of  the  several  states 
in  order  that  they  might  be  submitted  to  a  specially  chosen 
Convention  in  each  state  for  ratification.  We  must  con- 
sider the  debates  in  the  various  state  conventions  with 
some  care.  If  the  general  Convention  framed  the  Con- 
stitution, these  conventions  ratified  it,  and  their  concep- 
tion of  its  meaning  is  therefore  most  important.  Let  us 
begin  with  the  debates  in  the  then  leading  Common- 
wealth— ^Virg^nia. 

Virginia  did  not  hold  her  Convention  for  the  consid- 
eration of  the  Constitution  until  June,  1788;  in  the 
meantime  eight  states  had  ratified  it,  a  point  upon  which 
much  stress  was  laid  in  the  debates.  The  Convention 
was  a  large  body,  consisting  of  about  one  hundred  and 
seventy  members.  Several  of  the  delegates  to  the  gen- 
eral Convention  were  also  sent  to  the  State  Convention, 
and  there  were  also  present  a  number  of  well  known  and 
distinguished  men,  "with  a  good  many  more  of  a  lesser 
degree."  As  is  usual  in  such  cases,  comparatively  few 
took  the  floor  at  all,  and  still  fewer  took  a  really  active 
part  in  the  deliberations,  and,  also  as  usual,  several  gen- 
tlemen were  constantly  on  their  feet,  notably  Patrick 
Henry,  who  had  refused  to  serve  as  a  delegate  to  the  gen- 
eral Convention.     The  Constitution  does  not  seem  to 


Digitized  by 


Google 


A  HUNDRED  AND  TEN  YEARS  OF  THE  CONSTITUTION.    343 

have  been  considered  with  very  great  particularity. 
Many  of  its  provisions,  indeed,  were  not  discussed  at  all. 
But  the  general  nature  of  the  instrument  was  discussed 
almost  ad  nauseam.  Much  real  ability  was  displayed, 
and  on  the  other  hand,  much  wild,  absurd  talk  was  in- 
dulged in,  that  must  have  sorely  tried  the  patience  of  the 
saner  minds  in  the  Convention.  There  was  also,  of 
course,  some  more  or  less  adroit  manoeuvring;  and  no 
doubt  a  great  deal  that  was  said  was  dictated  by  motives 
of  self-interest,  direct  or  indirect.  By  most  of  the  oppo- 
nents of  the  Constitution,  there  is  shown  a  distrust  of 
Americans  in  general,  which  leads  one  to  wonder  that 
they  could  look  with  equanimity  upon  popular  govern- 
ment at  all!  Mr.  Madison,  who  gave  evidence  in  this 
Convention  as  in  the  general  Convention,  of  extraordi- 
nary mental  balance,  and  equally  extraordinary  tactful- 
ness,  after  having  been  wearied  with  this  distrustful  at- 
titude of  some  members  for  many  days,  let  fall  the  follow- 
ing words  of  wisdom,  which  should  be  read,  learned  and 
inwardly  digested  by  all  lovers  of  good  government: 
"I  have  observed  that  gentlemen  suppose  that  the  general 
legislature  will  do  everything  mischievous  they  possibly 
can,  and  that  they  will  omit  to  do  everything  good  which 
they  are  authorized  to  do.  If  this  were  a  reasonable  sup- 
position, their  objections  would  be  good.  I  consider  it 
reasonable  to  conclude  that  they  will  as  readily  do  their 
duty  as  deviate  from  it ;  nor  do  I  go  on  the  grounds  men- 
tioned by  gentlemen  on  the  other  side — ^that  we  are 
to  place  unlimited  confidence  in  them,  and  expect  nothing 
but  the  most  exalted  integrity  and  sublime  virtue.  But 
I  go  on  this  great  republican  principle,  that  the  people 
will  have  virtue  and  intelligence  to  select  men  of  virtue 
and  wisdom.  Is  there  no  virtue  among  us  ?  If  there  is 
not,  we  are  in  a  wretched  situation.  No  theoretical  checks, 
no  form  of  government,  can  render  us  secure.  To  sup- 
pose that  any  form  of  government  will  secure  liberty  or 
happiness  without  any  virtue  in  the  people,  is  a  chimerical 
idea.  If  there  be  sufficient  virtue  and  intelligence  in  the 
community,  it  will  be  exercised  in  the  selection  of  these 
men ;  so  that  we  do  not  depend  on  their  virtue,  or  put  con- 
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fidence  in  our  rulers,  but  in  the  people  who  are  to  choose 
them/' 

In  general,  the  argument  against  the  Constitution  may 
be  said  to  have  been :  that  it  formed  a  consolidated  gov- 
ernment to  the  practical  annihilation  of  the  state  govern- 
ments, and  by  so  doing  endangered  the  liberties  of  the 
people  and  paved  the  way  for  the  establishment  of  a  des- 
potism :  that  the  power  of  direct  taxation  would  produce 
a  conflict  of  authority  between  the  national  and  state 
tax-gatherers,  and  as  the  National  Constitution  was  to 
be  the  supreme  law  of  the  land,  the  state  authorities 
must  go  to  the  wall :  that  it  therefore  placed  Virginians 
at  the  mercy  of  a  majority  from  other  states,  who  might 
impose  taxes  on  Virginian  and  Southern  products,  etc., 
and  that  it  contained  no  bill  of  rights  to  protect  the  people 
against  deprivation  of  the  right  of  trial  by  jury,  freedom 
of  the  press,  etc.,  and  that  Virginia  should  not  assent  to  it 
without  previous  amendments  explicitly  securing  these 
and  kindred  rights,  and  in  express  terms  reserving  to  the 
states  all  powers  not  delegated  to  the  general  govern- 
ment. The  most  bitter  and  violent  opponent  of  the  Con- 
stitution was  Patrick  Henry,  whose  fertile  brain  and 
lively  imagination  conjured  up  all  sorts  of  horrors  as  cer- 
tain consequences  of  its  adoption.  The  opposition  were 
never  tired  of  pronouncing  the  Constitution  a  scheme  for 
a  great  consolidated  (i.  e.  centralized)  government 
sometimes  asserting  that  it  was  "admittedly"  so,  expect- 
ing, we  must  suppose,  to  play  upon  the  alarms  of  the  peo- 
ple, always  tenacious  of  local  self-government  and  of  their 
liberties,  and  to  embarrass  the  supporters  of  the  Constitu- 
tion, who  could  not  deny  that  it  meant  a  certain  degree 
of  consolidation,  and  were  put  to  great  pains  to  show  that 
gfreat  care  had  been  taken  to  prevent  undue  centralization, 
and  to  preserve  as  far  as  compatible  with  a  firm  National 
Union,  not  only  the  local  authority  of  the  states,  but  their 
existence  as  distinct  political  entities. 

The  Convention  plunged  at  once  in  medias  res.  It  was 
hardly  fairly  organized  before  Mr.  Henry  started  the  ball 
rolling,  by  asking  by  what  authority  the  general  Conven- 
tion had  used  the  words  "we  the  people'*  instead  of  "we 
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the  States"  in  the  preamble?  (A  point  which  oddly 
enough  had  caused  little  or  no  discussion  in  the  General 
Convention.)  He  said  that  it  was  "demonstrably  clear 
that  a  great  consolidated  government  was  to  be  formed 
instead  of  a  Confederation."  As  to  the  expression  "we 
the  people"  he  was  replied  to  by  Mr.  Randolph,  Mr.  Pen- 
dleton, Mr.  Lee,  and  Mr.  Corbin — ^by  Mr.  Randolph  by 
the  counter  question  "Why  not?" — since  the  government 
was  for  the  people,  and  that  it  was  a  misfortune  that  the 
people  had  no  agency  in  the  government  before.  By 
Mr.  Pendleton  by  the  question  "Who  but  the  people  have 
the  right  to  form  governments,"  or  delegate  powers?  and 
he  intimated  that  the  state  government  had  nothing  to 
do  with  it.  By  Mr.  Lee,  that  it  was  a  proper  expression 
because  the  government  was  to  operate  on  the  people,  if 
adopted.     By  Mr.  Corbin,  to  substantially  the  same  effect. 

Mr.  Henry  adhered  stubbornly  throughout  the  entire 
sessions  to  his  assertion  that  the  government  would  be 
consolidated  and  utterly  unfederal,  although  to  use  his 
own  words,  it  had  been  alleged  "to  be  national  and  federal 
as  it  suited  the  arguments  of  gentlemen,"  and  toward  the 
close  of  the  session,  Mr.  Dawson  said  that  its  friends 
had  "admitted  that  it  possesses  few  federal  features,  and 
will  ultimately  end  in  a  consolidated  government,  a  truth 
which  in  my  opinion  they  would  have  denied  in  vain ;  for 
every  article,  every  section,  every  clause,  almost  every 
line,  proves  that  it  will  have  this  tendency."  Mr.  Mason, 
a  former  member  of  the  general  Convention,  was  equally 
positive.  Mr.  Grayson  did  not  feel  obliged  to  accept 
something  quite  different  from  the  Confederation. 

The  defenders  of  the  Constitution  nowhere  denied  that 
it  was  radically  different  from  the  Confederation  articles. 
Mr.  Lee  denied  that  it  was  conceded  to  be  a  "National" 
(centralized)  government,  and  once  more  we  have  Mr. 
Madison  as  the  clearest  exponent  of  the  true  intent  of  the 
Constitution  as  framed.  He  says  it  differs  radically  from 
the  confederation  in  that  it  forms  a  government  partly 
consolidated,  partly  federal.  "It  is  in  a  manner  unprece- 
dented ;  we  cannot  find  one  express  example  in  the  experi- 
ence of  the  world.     It  stands  by  itself.     *     *     I  can  say 
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notwithstanding  what  the  honorable  gentleman  has  said 
that  this  government  is  not  completely  consolidated,  nor 
is  it  entirely  federal.  Who  are  parties  to  it?  The 
people, — ^but  not  the  people  as  composing  one  great  body; 
but  the  people  as  composing  thirteen  sovereignties.  *  * 
Should  all  the  states  adopt  it,  it  will  be  then  a  govern- 
ment established  by  the  thirteen  States  of  America,  not 
through  the  intervention  of  the  legislatures,  but  by  the 
people  at  large.  In  this  particular  respect  the  distinction 
between  the  existing  and  proposed  government  is  very 
material.  The  existing  system  has  been  derived  from  the 
dependent  derivative  authority  of  the  legislatures  of  the 
states;  whereas  this  is  derived  from  the  superior  power 
of  the  people.  If  we  look  at  the  manner  in  which  altera- 
tions are  to  be  made  in  it,  the  same  idea  is,  in  some  degree, 
attended  to.  By  the  new  system,  a  majority  of  the  states 
cannot  introduce  amendments;  nor  are  all  the  states  re- 
quired for  that  purpose.  *  *  In  this  there  is  a  de- 
parture from  the  federal  idea.  The  members  of  the  Na- 
tional House  of  Representatives  are  to  be  chosen  by  the 
people  at  large  in  proportion  to  the  numbers  in  the  re- 
spective districts.  When  we  come  to  the  Senate  its 
members  are  elected  by  the  states  in  their  equal  and  po- 
litical capacity.  But  had  the  government  been  com- 
pletely consolidated,  the  Senate  would  have  been  chosen 
by  the  people  in  their  individual  capacity,  in  the  same 
manner  as  members  of  the  other  house.  Thus  it  is  of  a 
complicated  nature."  In  spite  of  this,  the  assertion  was 
again  and  again  made  afterwards  by  the  enemies  of  the 
Constitution  that  it  meant  a  consolidated  government 
pure  and  simple,  to  all  practical  intents  and  purposes.  In 
defending  the  Constitution,  it  was  not  difficult  to  show 
how  imfounded  were  the  fears  and  gloomy  prognostica- 
tions as  to  loss  of  liberty,  despotism,  etc.,  to  the  more 
logical  minds.  The  forced  and  strained  construction  put 
upon  the  words  of  the  Constitution  by  its  opponents  was 
so  grotesque  at  times  as  to  excite  disgust.  But  what 
could  not  be  denied  was,  that  the  new  government  would 
be  essentially  different  from  the  old,  that  it  would  act  di- 
rectly upon  the  people  in  many  instances.     And  the  main 
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struggle  was  really  as  to  whether  a  bill  of  rights  and  cog- 
nate amendments  should  be  required  as  a  condition  prece- 
dent to  Virginia's  assent. 

The  absolute  necessity  of  Union  was  insisted  upon  over 
and  over  again,  and  in  the  strongest  terms,  by  the  advo- 
cates of  the  Constitution,  and  the  establishment  and  per- 
petuation of  that  Union  was  declared  to  be  the  main  ob- 
ject in  forming  the  Constitution.  Mr.  Randolph  calls  the 
Union  "the  anchor  of  our  political  salvation,"  and  equally 
strong  expressions  are  quite  frequent.  And  now  let  us 
examine  the  proceedings  of  the  Convention  a  little  more 
in  detail.  It  was  determined  at  the  outset  to  consider 
and  debate  the  Constitution  "clause  by  clause,"  and  yet  in 
practice  the  rule  was  at  once  departed  from,  owing  to  Mr. 
Henry's  vehement  and  passionate  condemnation  of  the 
Constitution  as  a  whole,  which  brought  forth  replies  and 
counter  replies,  so  that  more  than  one-half  in  volume, 
and  about  one-half  in  time,  of  the  debates  in  the  entire 
session  was  devoted  to  a  general  discussion,  quite  de- 
sultory in  character,  with  the  first  and  second  sections 
of  Article  I  nominally  under  consideration ;  the  third  sec- 
tion was  not  read  until  June  14th;  the  Convention  as- 
sembled on  June  2d  and  concluded  its  debates  on  June 
25th,  adjourning  two  days  later.  So  far  as  we  are  at 
present  concerned  the  first  "particular"  discussion  of  any 
importance  arose  as  to  the  clause  of  Article  I,  Section  8, 
which  gives  Congress  power  to  call  forth  the  militia  to 
execute  the  laws  of  the  Union,  etc.,  to  which  it  was  ob- 
jected that  by  this  too  much  power  was  taken  from  the 
states  and  given  to  the  general  government,  and  that  it 
would  lead  to  the  establishment  of  a  standing  army ;  and 
further  that  Congress  might  drag  the  militia  to  immense 
distances.  To  this  Mr.  Madison  replied  that  the  exist- 
ence and  control  of  the  militia  was  the  best  guarantee  that 
a  standing  army  would  not  be  necessary,  and  that  the 
abuse  of  power  in  dragging  the  militia  to  immense  dis- 
tances was  not  likely  to  occur  where  there  was  a  "govern- 
ment of  a  federal  nature,  consisting  of  many  co-equal 
sovereignties,  and  particularly  having  one  branch  chosen 
by  the  people."     As  to  taking  the  militia  away  from  the 
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State  governments,  he  stated  that  the  Congressional  power 
over  it  was  concurrent,  not  exclusive.  And  when  a  little 
later  it  was  contended  by  the  alarmists  that  under  the 
Constitution,  if  the  state  governments  had  any  control 
over  the  militia  it  was  by  implication,  Mr.  John  Marshall 
replied  that  the  state  governments  did  not  derive  their 
power  from  the  general  government;  but  each  govern- 
ment derived  its  powers  from  the  people,  and  each  was  to 
act  according  to  the  powers  given  it.  There  was  also 
quite  a  discussion  as  to  the  clause  giving  Congress  the 
power  of  exclusive  legislation  over  a  district  ten  miles 
square.  It  was  fraught  with  terrible  dangers  to  the  lib- 
erties of  the  people  inhabiting  the  vast  area  outside  of  it, 
thought  Mr.  Mason ;  the  district  would  become  a  sort  of 
sanctuary  for  the  blackest  criminals,  and  for  fugitive 
slaves,  etc.,  etc.  Even  at  this  late  date,  it  is  difficult  to 
keep  one's  temper  in  reading  such  balderdash ! 

When  the  ninth  section  was  read,  Mr.  Henry  rose  and 
declared  that  this  section  was  really  a  bill  of  rights,  that  it 
prescribed  the  limits  beyond  which  Congress  could  not 
go.  He  argued  that  outside  of  these  prohibitions,  they 
could  do  what  they  pleased,  and  as  in  his  judgment  this 
"bill  of  rights"  was  totally  inadequate  for  the  protection 
of  the  liberties  of  the  people,  a  more  substantial  provision 
in  the  shape  of  a  real  bill  of  rights  should  go  in.  The 
argument  was  plausible,  certainly,  and  there  could  be  but 
one  answer  to  it,  namely,  that  the  restrictions  were  ex- 
ceptions to  particular  powers,  express  or  implied,  and  not 
to  a  general  power.  This  was  the  answer  made  by  Mr. 
Randolph,  and  elaborated  by  him.  In  some  instances,  his 
ingenuity  was  taxed  a  good  deal  to  find  the  particular 
power  abridged,  but  as  a  matter  of  fact,  wherever  the 
power  is  hard  to  find,  the  restriction  is  unnecessary.  For 
even  had  the  Constitution  been  silent  on  the  subject,  it  is 
hard  to  find  where  Congress  had  been  expressly  or 
impliedly  authorized  to  grant  titles  of  nobility,  for  ex- 
ample. As  to  the  tenth  section  (containing  restrictions 
upon  the  powers  of  the  states)  there  was  compara- 
tively little  discussion,  and  most  of  the  objections  were 
of   a    temporary    character.       Now,    it    is    noteworthy 
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that  many  highly  important  and  highly  sovereign  powers 
conferred  upon  Congress  and  taken  from  the  states  were 
not  discussed  at  all,  but  passed,  as  it  were,  sub  silentio. 
For  example :  ( i )  The  power  to  lay  duties  on  imports. 
(2)  To  regulate  commerce.  (3)  To  establish  uniform 
naturalization  laws.  (4)  To  coin  money,  etc.  ( 5 )  To  de- 
clare war,  etc.  In  a  discussion  at  a  later  stage  (Art.  II, 
Sec.  2),  which  we  need  not  now  follow  in  detail,  some 
significant  remarks  were  made  of  a  general  nature.  Mr. 
Grayson  said  the  Constitution  would  be  the  "Great  Char- 
ter" of  America.  "After  having  once  consented  to  it,  we 
cannot  recede  from  it."  And  Mr.  Randolph  said  that  it 
followed  from  the  nature  of  civil  association  that  no  par- 
ticular part  shall  sacrifice  the  whole.  And  Mr.  Corbin 
contended  that  the  "empire"  could  not  be  dismembered 
without  the  consent  of  the  part  dismembered.  When  the 
question  of  the  propriety  of  the  establishment  of  inferior 
federal  courts  was  under  discussion,  and  it  was  warmly 
debated,  Mr.  Mason  said  that  he  believed  that  the  Con- 
stitution was  intended  to  destroy  the  state  governments, 
and  gradually  bring  about  one  great,  national  consoli- 
dated government,  which  many  gentlemen  in  the  United 
States  thought  advisable.  Mr.  Madison  interrupted  to 
ask  to  whom  he  referred,  as  without  explanation  his  hear- 
ers might  think  he  referred  to  all  the  members  of  the  late 
Convention,  to  which  Mr.  Mason  replied  that  he  had  not 
referred  to  any  one  from  Virginia,  but  it  was  notorious 
that  it  was  "a  prevailing  opinion,"  with  which  explanation 
Mr.  Madison  declared  himself  satisfied.  Whether  this 
statement  was  a  shrewd  move  on  the  part  of  Mr.  Mason  to 
prejudice  the  minds  of  the  members,  or  whether  he  really 
believed  what  he  said,  it  is  impossible  to  say.  Mr.  Madi- 
son very  naturally  declined  to  be  placed  in  a  false  position. 
For  there  can  be  no  question  that  any  truly  consolidated, 
centralized  government,  annihilating  the  state  govern- 
ments, would  never  have  been  set  up  by  the  American  peo- 
ple at  that  time,  or  since,  for  that  matter.  And  we  have 
seen  in  an  examination  of  the  debates  of  the  general  Con- 
vention that  no  such  a  view  as  that  stated  by  Mr.  Mason 
was  held  except  possibly  by  the  very  few  extremists,  if 


Digitized  by 


Google 


350    A  HUNDRED  AND  TEN  YEARS  OF  THE  CONSTITUTION. 

indeed  by  anyone.  It  is  the  old  difference  between  a  Na- 
tional and  a  Centralized  government,  by  no  means  syn- 
onymous terms.  In  the  words  of  Mr.  Pendleton,  "I  should 
understand  a  consolidated  government  to  be  that  which 
should  have  the  sole  and  exclusive  power,  legislative,  ex- 
ecutive and  judicial,  without  any  limitation."  And  such 
a  government  it  is  ridiculous  to  say  that  the  Constitution 
was  intended  to  establish  either  all  at  once  or  gfradually 
by  its  general  tendency.  As  before  suggested,  the  ab- 
sence of  a  bill  of  rights  and  of  a  specific  declaration  that 
all  powers  not  g^ranted  were  reserved,  inclined  some 
members  to  insist  upon  their  insertion  as  a  condition  pre- 
cedent to  ratification ;  while  others  felt  that  while  not  ex- 
pressed, a  bill  of  rights  was  clearly  imderstood,  and  that 
by  the  very  nature  of  the  instrument  the  government 
organized  under  it  could  only  have  the  powers  conferred 
by  it,  and  moreover,  that  an  incomplete  bill  of  rights  was 
worse  than  none ;  and  that  it  would  be  far  worse  to  im- 
peril the  Union  by  insisting  on  amendments  to  the  Con- 
stitution previous  to  its  adoption,  than  to  trust  to  proper 
amendments  being  made  afterwards.  It  had  been  sug- 
gested that  in  ratifying  the  Constitution,  the  Convention 
should  insert  a  declaration  to  the  effect  that  all  the  powers 
in  the  Constitution  were  derived  from  the  people  and 
might  be  rescinded  by  them  whensoever  they  should  be 
perverted  to  their  injury  or  oppression,  a  self-evident 
truth,  it  would  seem;  and  Mr.  Nicholas,  a  friend  to  the 
Constitution,  argued  that  there  could  be  no  danger  in 
adopting  it  in  this  way,  "for  these  expressions  will  become 
a  part  of  the  contract.  The  Constitution  cannot  be  bind- 
ing on  Virginia  but  with  these  conditions.  If  thirteen  in- 
dividuals are  about  to  make  a  contract,  and  one  agrees  to 
it,  but  at  the  same  time  declares  that  he  understands  its 
meaning,  significance,  and  intent  to  be  (what  the  words  of 
the  contract  plainly  and  obviously  denote)  that  it  is  not  to 
be  construed  so  as  to  impose  any  supplementary  condi- 
tions upon  him,  and  that  he  is  to  be  exonerated  from  it 
whensoever  any  such  imposition  shall  be  attempted.  I 
ask  whether,  in  this  case,  these  conditions,  on  which  he 
assented  to  it,  would  not  be  binding  on  the  other  twelve. 
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In  like  manner  these  conditions  will  be  binding  on  Con- 
gress. They  can  exercise  no  power  that  is  not  expressly 
granted  to  them."  With  the  soundness  of  this  view  we 
need  not  now  concern  ourselves ;  and  whether  they  really 
expressed  Mr.  Nicholas'  belief  is  not  certain;  he  was 
arguing  in  favor  of  the  adoption  of  the  Constitution  and 
endeavoring  to  quiet  the  fears  of  the  more  sensitive  as  to 
undue  centralization  as  a  result  of  adoption  without  pre- 
vious amendments.  No  comment  was  made  upon  Mr. 
Nicholas'  remarks,  and  no  one  else  made  the  same  argu- 
ment. On  the  contrary,  the  argument  of  the  opponents 
of  the  Constitution  was  that  after  ratification  it  would  be 
too  late  to  secure  amendments,  possibly  they  might  be 
made,  and  possibly  not.  Mr.  Innes  said  that  in  his 
opinion  all  the  Convention  could  do  was  to  accept  or  re- 
ject the  Constitution,  not  to  accept  conditionally.  The 
final  result  of  the  deliberations  was,  that  by  a  vote  of 
eighty-nine  to  seventy  nine,  the  Constitution  was  ratified 
in  the  following  form:  ''VIRGINIA,  to  wit:  We,  the 
delegates  of  the  people  of  Virginia,  duly  elected  in  pursu- 
ance of  a  recommendation  from  the  General  Assembly, 
and  now  met  in  Convention,  having  fully  and  freely  in- 
vestigated and  discussed  the  proceedings  of  the  Federal 
Convention,  and  being  prepared,  as  well  as  the  most  ma- 
ture deliberation  hath  enabled  us,  to  decide  thereon.  Do  in 
the  name  and  in  behalf  of  the  people  of  Virginia,  declare 
and  make  known,  that  the  powers  granted  under  the  Con- 
stitution, being  derived  from  the  people  of  the  United 
States,  be  rescinded  by  them  whensoever  the  same  shall  be 
perverted  to  their  injury  or  oppression,  and  that  every 
power,  not  granted  thereby  remains  with  them  and  at 
their  will  (italics  in  the  original);  that,  therefore,  no 
right,  of  any  denomination,  can  be  cancelled,  abridged, 
restrained,  or  modified,  by  the  Congress,  by  the  Senate  or 
House  of  Representatives,  acting  in  any  capacity,  by  the 
President,  or  any  department  or  officer  of  the  United 
States,  except  in  those  instances  in  which  power  is  given 
by  the  Constitution  for  those  purposes ;  and  that,  among 
other  essential  rights,  the  liberty  of  conscience  and  of 
the  press  cannot  be  cancelled,  abridged,  restrained,  or 
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modified  by  any  authority  of  the  United  States.  With 
these  impressions,  with  a  solemn  appeal  to  the  Searcher 
of  hearts  for  the  purity  of  our  intentions,  and  under  the 
conviction  that  whatsoever  imperfections  may  exist  in  the 
Constitution  ought  rather  to  be  examined  in  the  mode  pre- 
scribed therein,  than  to  bring  the  Union  into  danger  by 
delay,  with  a  hope  of  obtaining  amendments  previous  to 
the  ratification.  We,  the  said  delegates,  in  the  name  and 
behalf  of  the  people  of  Virginia,  do,  by  these  presents, 
assent  to  and  ratify  the  Constitution,  recommended  on 
the  seventeenth  day  of  September,  one  thousand  seven 
hundred  and  eighty-seven,  by  the  Federal  Government  for 
the  United  States ;  hereby  announcing  to  all  whom  it  may 
concern  that  the  said  Constitution  is  binding  upon  the 
said  people,  according  to  an  authentic  copy  hereto  an- 
nexed," etc.  They  then  proceeded  to  draw  up  certain 
amendments  to  the  Constitution,  to  be  submitted  to  the 
first  Congress  assembled  under  it.  The  first  of  these 
was,  that  there  should  be  a  bill  of  rights  attached  to  the 
Constitution  "in  some  such  manner"  as  the  following, 
which  is  too  long  to  transcribe.  It  consisted  of  twenty 
paragraphs,  the  first  seven  setting  out  somewhat  in  detail 
the  principles  of  popular  self-government,  the  balance  set- 
ting out  fully  and  explicitly  the  great  personal  rights  for 
which  our  forefathers  contended  in  and  before  the  Revo- 
lution. In  addition  to  the  bill  of  rights,  they  recom- 
mended twenty  other  amendments,  only  a  few  of  which 
we  need  notice  just  now:  (i)  "That  each  state  in  the 
Union  shall  respectively  retain  every  power,  jurisdiction, 
and  right,  which  is  not  by  this  Constitution  delegated  to 
the  Congress  of  the  United  States,  or  to  the  departments 
of  the  Federal  Government."  (3)  "When  Congress  shall 
lay  taxes  or  excises,  they  shall  immediately  inform  the  ex- 
ecutive power  of  each  state  of  the  quota  of  such  state,  ac- 
cording to  the  census  herein  directed,  which  is  proposed 
to  be  thereby  raised ;  and  if  the  legislature  of  any  state 
shall  pass  a  law  which  shall  be  effectual  for  raising  such 
quota  at  the  time  required  by  Congress,  the  taxes  and 
excises  laid  by  Congress  shall  not  be  collected  in  such 
state."       A  motion  to  strike  this  amendment  from  the 
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list  of  those  recommended  failed  by  a  vote  of  eighty-five 
to  sixty-five.  ( ii )  The  eleventh  suggested  amendment 
gave  the  states  the  control  of  the  militia  except  when  in 
the  actual  service  of  the  United  States.  (12)  The  twelfth 
suggested  amendment  limits  the  power  of  Congress  over 
the  "ten  miles  square"  district  to  such  regulations  as  re- 
spect "the  police  and  good  government  thereof."  ( 14) 
The  fourteenth  suggested  amendment  limits  the  jurisdic- 
tion of  the  United  States  Courts,  calls  the  inferior  courts 
"Courts  of  Admiralty,"  and  entirely  abolishes  federal 
jurisdiction  between  citizens  of  different  states.  (16) 
The  sixteenth  suggested  amendment  limits  the  power  of 
Congress  to  regulate  elections  to  cases  in  which  the  legis- 
lature has  been  unable,  or  has  neglected,  to  do  so.  (17) 
The  seventeenth  suggested  amendment  provides  that 
clauses  declaring  that  Congress  shall  not  exercise  certain 
powers  are  not  to  be  interpreted  so  as  to  extend  the  power 
of  Congress,  but  taken  as  exceptions  to  specified  powers, 
or  "as  inserted  merely  for  greater  caution." 

Lucius  S.  Landreth. 
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The  determination  of  the  time  when  and  the  place  where 
the  factors  which  make  up  a  contract  merge  in  the  contract 
itself  is  important  for  manifold  reasons.  For  instance,  it  de- 
termines the  moment  when  neither  party  can  retract  without 
the  consent  of  the  other,  the  moment  when  a  chattel  ceases 
to  be  the  property  of  one  and  becomes  the  property  of  an- 
other, and  so  free  from  the  obligations  of  the  one  and  subject 
to  the  obligations  of  the  other,|no  longer  at  the  risk  or  charge 
of  the  one  but  solely  at  that  of  the  other. 

The  place  where  the  contract  is  consummated  determines 
the  rule  {lex  loci)  which  must  often  decide  its  interpretation 
and  its  legality. 

A  contract,  like  a  man,  is  generally  a  citizen  of  the  country, 
not  in  which  it  was  begotten,  but  in  which  it  was  bom. 

The  considerations  above  often  determine  the  liability  for 
taxes  or  other  liens  and  charges  incident  to  the  ownership  of 
property,  the  possession  of  an  insurable  interest  and  the  right 
to  maintain  an  action  with  reference  to  the  property  in 
question. 

As  a  natural  result  the  subject  has  been  much  mooted  in  the 
courts,  and  yet  some  simple  questions  which,  in  the  nature  of 
things,  it  would  seem,  must  have  frequently  arisen  for  genera- 
tions past  were  not  settled  until  well  on  in  the  present  century 
and  many  are  among  the  recent  additions  to  the  settled  pro- 
positions of  contract  law  among  English-speaking  men. 

The  rules  which  have  seemed  to  crystallize  out  of  the  mists 
and  conflicts  of  the  earlier  discussions  are,  in  the  main,  satis- 
factory and  consistent.  It  is  interesting  in  teaching  "  the  law 
of  contracts,"  to  see  how  well  it  seems  to  satisfy  the  sense  of 
justice  of  the  abler  and  more  earnest  students.  They  often 
try,  I  learn,  on  reading  the  statement  of  a  case,  to  forecast  the 
decision,  and  find  themselves  seldom  astray  in  this  branch  of 
the  law. 

The  process  of  the  courts   has  been   rather  simple.    A 
contract  is  analyzed  into  an  offer  and  an  acceptance.    The 
354 
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oflfer  is  no  contract.  It  is  only  when  an  unqualified  accep- 
tance meets  an  offer  still  outstanding  that  a  contract  results, 
but,  on  such  a  meeting,  the  contract  springs  into  existence,  like 
Minerva  from  the  brow  of  Jove,  full  panoplied  eo  instante.  At 
that  moment,  in  that  place,  the  contract  comes  into  being 
and  must  operate  and  be  judged  accordingly.  Applying  these 
rules  it  might  seem  easy  to  determine  when  and  where  a  con- 
tract by  correspondence  is  concluded,  but  the  decision  in 
individual  cases  has  been  often  difficult  and  by  divided  courts, 
and  the  controversy  over  the  question  has  been  eager  and 
unyielding  among  text  writers  and  reviewers. 

In  1818  the  Court  of  King's  Bench  decided  the  much  cited 
case  of  Adams  v.  Lindsell,  i  Barn.  &  Alderson  68 1,  passing 
upon  a  claim  for  the  non-delivery  of  wool,  where  defendants 
had  sent  by  post  to  plaintiffs,  in  a  neighboring  county,  offering 
800  tods  of  fleeces  of  a  certain  quality  at  a  named  price,  "  re- 
ceiving your  answer  in  course  of  post."  The  offer  was  delayed  by 
a  misdirection.  An  answer  accepting  was  sent  by  post  the  same 
evening  the  offer  arrived.  This  answer,  it  was  held,  closed  the 
contract  the  moment  it  was  posted,  and  as  the  delay  in  reply- 
ing was  due  to  the  defendant's  negligence  in  a  misdirection,  it 
was  held  it  could  not  prejudice  plaintiff's  rights.  That  a  sale 
to  others,  on  not  getting  the  expected  reply,  would  not  relieve 
the  defendant.  The  court  said :  "  For  if  the  defendants 
were  not  bound  by  their  offer  when  accepted  by  the  plaintiff 
till  the  answer  was  received,  then  the  plaintiff  ought  not  to  be 
bound  till  after  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it.  And 
so  it  might  go  on  ad  infinitum^ 

This  doctrine  received  no  materia!  addition  in  England 
until  the  House  of  Lords  decided,  in  1848,  Dunlop  v.  Hig- 
gins,  I  H.  of  Lds.  Cases  381.  The  fects  there  passed  on  were 
that  after  some  correspondence  which  had  resulted  in  an  offer 
of  iron  on  certain  terms  from  Dunlop,  Messrs.  Higgins  imme- 
diately mailed  a  reply,  "We  will  take  the  2,000  tons  you  offer 
us."  By  mistake  this  reply  was  dated  a  day  later  than  its 
true  date,  but  the  postmark  showed  it  was  mailed  in  due  sea- 
son. It  was  held  to  be  an  unconditional  acceptance  put  in  the 
post  office  in  due  time  and  that  the  contract  was  consummated 
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the  instant  it  was  posted,  and  the  one  mailing  was  in  no  way 
responsible  for  any  casualties  in  the  post-office  establishment 
as  for  a  delay  in  its  delivery. 

In  this  case  the  Lord  Chancellor,  in  his  opinion,  quoted 
very  freely  Irom  the  preceding  case  and  logically  applied  its 
doctrine. 

In  1872  there  was  decided  In  Re  Imper,  Land  Co.  of  Mar- 
seilles,  Harris  Case,  Law  Reports  7  Chan.  Ap.  587,  where  Mr. 
Harris,  of  Dublin,  had  sent  to  the  directors  of  the  above  com- 
pany at  London  a  letter  asking  for  200  shares,  or  any  smaller 
amount,  in  the  above  company.  One  hundred  shares  were  allot- 
ted him  and  a  notification  mailed  to  him  on  the  fifteenth  or  on  the 
sixteenth  of  March,  very  early  in  the  morning.  A  letter  was 
sent  by  him  to  the  company,  mailed  on  March  16,  saying  that 
he  withdrew  his  offer  to  subscribe.  The  contract  was  held  to 
have  been  completed  the  moment  the  company's  secretary 
mailed  to  him  the  notification  of  the  allotmeiit  made  him,  and 
his  withdrawal  of  his  offer  was  held  ineffectual.  The  court 
reviews  the  case  oiB,  &  A.  Teleg,  Co,  v.  Colson,  Law  Reports, 
6  Exch.  108,  and  while  evidently  disapproving  that  doctrine, 
yet  holds  that  it  decided  that  the  posting  of  a  letter  of  accep- 
tance, if  it  arrives,  is  a  complete  contract,  yet  if  from  any 
cause,  such  as  a  failure  of  duty  by  the  post  office,  the  letter 
never  arrives  at  all,  then  there  is  a  difference. 

In  1879  the  Court  of  Appeal  decided.  Household  F,  &  C 
Accident  Ins,  Co.  (Limited)  v.  Grant,  Law  Reports,  4  Excq. 
Div.  219.  In  that  case  Baggallay,  L.  J.,  speaking  for  the 
majority  of  the  court,  came  to  the  conclusion  that  the  House 
of  Lords  in  Dunlop  v.  Higgins,  sUpra,  announced  a  rule  incon- 
sistent with  the  rule  of  Colson's  case,  and  that  a  letter  of 
acceptance  duly  posted,  but  never  received,  completed  the 
contract  and  bound  the  parties  from  the  moment  of  posting 
exactly  as  if  received  at  that  moment 

In  Byrne  &  Co.  v.  Van  Tienhoven,  Law  Reports,  5  Com. 
Pleas  Div.  344,  the  High  Court  of  Justice  in  1880  decided 
an  action  for  damages  on  this  state  of  facts.  The  defendant 
at  Cardiff,  Wales,  wrote  to  the  plaintiff  at  New  York,  October 
I,  1879,  offering,  1,000  boxes  of  tin  plates  of  a  named  brand, 
at  a  certain  price,  calling  for  a  reply  by  cable  on  or  before  the 
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fifteenth  here.  The  acceptance  was  cabled  back  October  ii, 
and  a  letter  of  further  acceptance  posted  October  15.  Octo- 
ber 8  defendant  sent  by  post  to  the  plaintiffs  a  withdrawal  of 
the  offer  of  October  i.  This  revocation  reached  the  plaintiffs 
October  20  and  so  some  days  after  the  sending  of  the  telegram 
and  the  letter  of  acceptance.  It  was  claimed  that  this 
amounted  to  a  withdrawal  of  the  offer  before  its  acceptance, 
but  the  New  York  house  had  already  resold  the  tin  and 
insisted  upon  the  performance  of  the  contract  The  court 
declined  to  follow  Pothier  and  other  civilians  of  celebrity  who 
are  of  opinion  that  there  can  be  no  contract  if  an  offer  is 
withdrawn  before  it  is  accepted,  although  the  withdrawal  is  not 
communicated  to  the  person  to  whom  the  offer  has  been 
made. 

It  set  against  that  view  the  opinion  expressed  by  our  own 
Federal  Supreme  Court  in  Tayloe  .v.  M,  F.  Ins,  Co,^  dted 
below,  that  a  state  of  the  mind  cannot  be  regarded  in  dealings 
between  man  and  man,  and  that  an  uncommunicated  revoca- 
tion is,  for  all  practical  purposes  and  in  point  of  law,  no  revo- 
cation at  all. 

It  holds  '*  It  may  be  taken  as  now  settled  that  where  an 
offer  is  made  and  accepted  by  letters  sent  through  the  post, 
the  contract  is  completed  the  moment  the  letter  accepting  the 
offer  is  posted,  even  though  it  never  reaches  its  destination." 
But  it  holds  this  rests  on  the  principle  that  the  offerer  has 
expressly  or  impliedly  made  the  post  office  his  agent  to  re- 
ceive the  acceptance.  That  this  principle  is  inapplicable  to 
the  withdrawal  of  an  ofter  because  there  is  no  such  assent  by 
the  other  party  that  the  post  office  should  be  his  agent  to 
receive  such  withdrawal.  That  any  other  rule  would  leave 
one  who  received  an  offer  by  post  in  utter  uncertainty  whether 
the  contract  was  closed  or  not  until  such  time  had  elapsed  as  to 
assure  him  no  letter  revoking  the  offer  had  been  posted  prior 
to  his  posting  his  acceptance.  The  eminent  judge  (Lindley, 
now  Lord  Lindley  and  Master  of  the  Rolls)  concludes  that 
legal  principle  and  practical  convenience  concur  in  supporting 
these  views. 

The  case  ol  Hentham  v.  Fraser,  Law  Reports  2  Ch.  (1892) 
27,  decided  in  the  Court  of  Appeal  in  1892,  dealt  with  a  case 
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where  an  offer  was  not  sent  by  post,  but  the  secretary  of  a 
building  society  handed  to  the  plaintifT,  on  July  i,  at  Liver- 
pool, a  written  refusal  "of  the  Flamank  street  property  at  750 
pounds  for  fourteen  days."  July  8  the  Land  Company  got 
an  offer  of  760  pounds  for  this  property,  and  the  secretary, 
between  12  and  i  o'clock  on  that  day,  posted  a  letter  addressed 
to  the  plaintiff  at  Birkenhead  withdrawing  the  previous  option. 
This  was  delivered  to  the  plaintiff's  address  between  5  and  6 
o'clock  that  evening,  but  he  was  out,  and  it  first  reached  his 
hands  about  8  o'clock.  In  the  meantime,  at  3.50  p.  m.  the 
same  day,  the  plaintiff  by  his  solicitor  at  Bimkenhead,  had 
posted  an  unconditional  acceptance  of  the  offer,  addressed  to 
the  secretary,  which  acceptance  was  received  the  next  morn- 
ing. An  action  for  specific  performance  of  the  contract  was 
brought,  and  the  principal  opinion  by  the  late  gifted  Lord 
Herschell,  whose  sudden  and  lamented  death  in  this  country 
is  so  recent,  is  a  model  of  lucid  reasoning  and  a  complete 
review  of  the  English  authorities  to  its  date.  The  conclusion 
is  reached  that  an  offer  need  not  be  made  by  post  in  order  to 
constitute  the  post  office  the  agent  of  the  offerer  to  receive 
the  reply.  Lord  Herschell  states  the  rule  thus :  **  Where  the 
circumstances  are  such  that  it  must  have  been  within  the  con- 
templation of  the  parties  that,  according  to  the  ordinary  usages 
of  mankind,  the  post  might  be  used  as  a  means  of  communi- 
cating the  acceptance  of  an  offer,  the  acceptance  is  complete 
as  soon  as  it  is  posted." 

Professor  E.  T.  Holland,  in  his  "  Elements  of  Jurispru- 
dence "  (8th  ed.,  p.  237-39),  compares  the  doctrine  of  various 
European  codes  and  nations  on  the  subject,  exhibits  the 
English  rule  as  above  indicated,  and  shows  that  upon  the  Con- 
tinent views  are  by  no  means  unanimous. 

To  turn  to  the  American  decisions — 

In  1822  the  Supreme  Court  of  Massachusetts,  in  McCuUoch 
V.  TJte  Eagle  Ins,  Co,,  i  Pick.  278,  decided  that  where  an  offer 
to  insure  property  was  posted  January  i,  and  followed  by  a 
letter  retracting  the  offer  on  the  second,  although  the  reply 
accepting  the  offer  of  January  i  was  posted  before  the  retrac- 
tion was  received,  there  was  no  contract.  Chief  Justice  Parker 
holds  the  "  treaty  open  "  until  the  accepting  letter  was  received 
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by  the  company,  and  prior  to  that  the  company  withdrew  its 
offer. 

So  that  Ithus  early  the  Massachusetts  court,  under  the 
lead  of  its  great  chief  justice,  put  itself  in  conflict  with  the 
doctrine  of  the  English  court. 

In  1830  the  Court  of  Errors  of  New  York  decided  the  case 
of  Mactiet^s  Admr.  v.  Frith^  6  Wend.  103,  holding  that  an 
offer  to  sell  a  cargo  of  brandy  having  been  sent  from  Santo 
Domingo  to  New  York  and  having  been  accepted  by  a  letter 
posted  at  New  York  on  a  certain  day,  the  posting  of  the  letter 
of  acceptance  closed  the  contract,  and  the  death  of  the  accep- 
tor, before  his  letter  reached  its  destination,  did  not  alter  its 
effect  The  opinions  rest  expressly  on  Adams  v.  LindseU^ 
supra,  and  Mr.  Justice  Marcy  reviews  and  contrasts  that  de- 
cision with  the  conclusion  of  the  Massachusetts  court,  and 
testing  them  by  ''  reason  and  the  practical  results  that  are 
likely  to  flow  from  them,"  strongly  adheres  to  the  English 
authority. 

In  1849  ^^^  Supreme  Court  of  the  United  States  {Tayloe  v. 
Merchant^  F.  Ins.  Co.,  9  How.  390)  passed  upon  the  case  of  a 
gentleman  named  Tayloe,  who  had  obtained  a  proposition  by 
post,  from  an  insurance  company,  to  insure  his  dwelling  on 
certain  terms.  The  letter  reached  Mr.  Tayloe  December  20, 
and  on  the  next  day  he  accepted  by  posting  a  letter  to  that 
effect  and  enclosing  his  check  for  the  premium,  as  agreed.  A 
day  later,  and  before  his  letter  had  reached  its  address,  a  great 
part  of  the  dwelling  was  consumed  by  fire,  and  the  company 
later  refused,  on  receipt  of  his  letter,  to  accept  the  premium  or 
issue  the  policy.  It  was  held  that  the  contract  was  complete 
the  moment  Mr.  Tayloe  mailed  his  letter  of  acceptance,  and 
the  cases  of  Adams  v.  LindseU,  i  B.  &  A.  681,  and  MactUr  v. 
Frith,  6  Wend.  103,  are  quoted  and  adopted  in  Mr.  Justice 
Nelson's  extended  and  valuable  opinion. 

In  1893  the  Supreme  Court  of  the  United  States,  in  Patrick 
V.  Brennan,  13  S.  C.  R.  811,  quoted  at  length  from  Tayloe  v. 
Ins,  Co.,  supra,  and  fully  approved  its  doctrine  on  the  above 
subject,  finding  authorities  abundant  to  support  it  and  citing 
with  like  approval  the  kindred  English  and  American  cases. 

The  Court  of  Appeals  of  New  York,  in  1^67,  in  Trevor  v. 
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IVood,  36  N.  Y.  307,  held,  "  Where  the  offer  is  by  letter  or  by 
telegram,  the  acceptance  signified  in  the  same  manner  is  suffi- 
cient, irrespective  of  the  time  when  it  comes  to  the  knowledge 
of  the  proposing  party."  The  court  cites  no  case  dealing 
with  acceptance  by  telegram  but  relies  on  the  principles  ap- 
plied to  letters  by  post  as  entirely  analagous. 

Attention  is  there  called  to  the  fact  that  in  MacHer  v.  Frith^ 
6  Wend.  103,  the  letter  of  acceptance  was  not  sent  by  public 
post,  as  "  it  was  to  go  from  New  York  to  Jacmel,  in  the  island 
of  Santo  Domingo,  between  which  places  ^no  communication 
was  had  at  that  time  by  mail." 

Many  other  cases  are  collected  and  the  whole  subject  ad- 
mirably reviewed  under  the  title  "  Letters  "  and  sub -title 
"  Contract,"  13  Am.  &  Eng.  Enc.  of  Law,  pp.  233  to  236. 

Professor  Harriman,  in  his  thoughtful  and  thorough  little 
hand-book  on  "  Contracts,"  after  calling  attention  to  the 
English  doctrine  on  this  subject,  on  page  94  says:  "The 
"  same  rule  prevails  throughout  the  United  States  with  the  ex- 
"  ception  of  Massachusetts,  where  an  early  case  laid  down  the 
''  doctrine  that  an  actual  communication  of  an  acceptance  is 
"  necessary  to  complete  the  contract.  There  has  been  much 
**  artificial  reasoning  on  this  point  caused  by  a  desire  on  the  part 
"  of  judges  and  text  writers  to  make  every  case  harmonize 
"  with  the  subjective,  consensual  theory  of  contract,  that  there 
''must  be  a  meeting  of  minds  to  constitute  a  contract  It 
''  would  seem  as  if  the  simple  and  straightforward  reasoning  oi 
"  Lord  Herschell  in  Henthom  v.  Fraser^  the  latest  English  case 
"  on  this  point,  ought  to  sweep  away  the  fog  which  has  so 
"  long  obscured  this  simple  though  important  question." 

He  points  out  that  in  Alabama  the  doctrine  prevails  that 
when  an  offer  and  due  acceptance  are  both  sent  by  mail  the 
contract  becomes  binding  as  of  the  date  of  the  offer,  but  he 
deems  this  a  mere  judicial  vagary.  Mr.  Harriman  had  the 
sagacity  and  felicity  to  point  out  in  1896  that  there  seemed 
little  doubt  that  the  peculiar  doctrine  of  Massachusetts  would 
be  overruled  in  that  State  (Harriman  on  Contracts,  p.  94, 
note),  resting  his  prediction  yx^n  Bishop  v.  Eaton^  161  Mass. 
496,  which,  though  inconsistent  with  the  earlier  cases,  did  not 
review  them  and  discussed  the  subject  rather  slightly.     His 
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prediction  seems  fulfilled  in  Brauerv.  Shaw,  i68  Mass.  198, 
decided  March  29,  1897.  The  facts  in  that  case  were  as  fol- 
lows: Defendants  telegraphed  at  11.30  a.  m.  to  plaintiff  with 
regard  to  shipment  of  cattle  by  ocean  steamer,  "subject 
prompt  reply  will  let  you  May  space  fifty-two  six."  This  was 
received  in  New  York  at  12.16,  and  at  12.28  a  reply  was  sent 
accepting  the  offer.  For  some  reason  this  was  not  received 
by  defendant  until  1.20.  At  one  o'clock,  the  defendants  tele- 
graphed, revoking  their  offer  and  this  message  was  received 
at  143.  The  court  seems  to  hold  the  contract  completed  the 
moment  the  acceptance  was  delivered  to  the  telegraph  com- 
pany and  that  the  message  withdrawing  the  ofTer  was  ineffec- 
tive until  it  reached  the  other  party  and  was  therefore  too  late. 
Judge  Holmes,  for  the  court,  declines  to  follow  the  contrary 
suggestion  in  McCuUoch  v.  Eagle  Ins.  Co,^  i  Pick.  278,  and 
prefers  the  rule  stated  in  the  above  English  cases  and  by  the 
Supreme  Court  of  the  United  States. 

Harriman  says :  "  Where  the  parties  have  agreed  to  transact 
business  by  telegraph,  the  contract  is  completed  as  soon  as 
the  offer  is  delivered  to  the  telegraph  company."  Again  Pro- 
fessor Harriman  (Harriman  on  Cont,  p.  95)  observes,  "  Since 
the  contract  is  complete  when  the  letter  of  acceptance  is 
posted,  the  subsequent  fate  of  the  letter  is  of  no  consequence." 

Sir  F.  Pollock  thinks  that  Lord  Cottenham,  in  Dunlop  v. 
Higgins^  I  H.  L.  Cases  381,  "  seems  to  have  thought  the  con- 
^  tract  was  absolutely  concluded  by  the  posting  of  the  accep- 
''  tance  (within  the  prescribed  or  a  reasonable  time)  and  that  it 
''  mattered  not  what  became  of  the  letter  afterwards.  It  appears 
"  to  have  been  so  understood  in  Duncan  v.  Topham^  8  C.  B. 
"225,  where,  however,  discussion  was  on  other  grounds." 
(Pollock  on  Cont,  p.  641.) 

Professor  Langdell  thinks  the  conmiunication  of  the  accep- 
tance to  the  offerer  is  necessary,  and  until  this  occurs  no 
contract  is  made.  He  says,  Langdell  Sum.  Law  Contracts, 
Section  14,  in  case  of  contracts  inUr  prasenUs  the  words 
or  signs  must  be  both  heard  or  seen,  in  contracts  inter 
absenUs  the  letter  must  be  received  and  read.  His  prin- 
cipal and  almost  only  authority  for  this  view  is  a  case  decided 
ini8i3  by  the  Court  of  Cassation  in  France,  namely,  5.  v.  F. 
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D.  and  others  (reported  in  MerKn  de  Jurisprudence^  TU.  Vente,  i, 
Art  III,  No.  XI,  bis),  which  may  be  more  conveniently  found 
in  Langdell's  Cases  on  Contracts,  156-60,  and  is  reprinted  by 
Professor  Langdell's  permission  in  i  Keener's  Cases  on  Cont., 
149,  where  the  able  and  ingenious  but  almost  £mciful  argu- 
ment of  Merlin  covers  six  pages,  the  decree  in  his  iavor  three 
lines  and  a  half.  Merlin  quotes  extensively  from  the  pundits 
of  the  civil  law  to  support  the  proposition  that  a  letter  of 
acceptance  may  be  revoked  at  any  time  before  it  comes  to  the 
knowledge  of  the  offerer,  and  he  says,  '*  Now  it  is  an  elemen- 
**  tary  maxim  that  I  can  recall  my  agent  so  long  as  he  has  not 
**  executed  his  mandate."  "  I  can  therefore  recall  the  letter 
''  which  I  have  addressed  to  you  so  long  as  it  has  not  reached 
"  you,  so  long  as  it  has  not  brought  to  you  the  words  which 
"  I  had  given  it  in  charge  for  you." 

He  puts  the  case  of  a  deaf  person  who  offers  you  goods  at 
a  fixed  price.  You  reply  that  you  will  take  them.  He  an- 
swers that  he  cannot  hear  and  prays  that  you  will  write  your 
answer.  You  write  to  him,  "  I  said  I  would,  but  on  further 
reflection  your  proposition  is  not  satisfactory."  Merlin  urges 
no  one  could  pretend  that  you  were  bound  by  your  spoken 
acceptance  so  unheard  by  the  offerer.  He  also  puts  the  case  of 
one  with  an  acoustic  vault  with  speaking  tubes  which  delay 
a  message  spoken  in  them  five  minutes.  An  offer  is  made  by 
the  owner,  and  the  reply  accepting  is  spoken  into  his  speaking 
tube,  but,  before  the  five  minutes  pass  requisite  for  it  to  reach 
his  ear,  the  acceptor  countermands  it  by  running  to  him  and 
speaking  directly  to  him,  and  he  urges  that  it  could  not  be 
claimed  that  the  first  acceptance  in  such  case  bound. 

It  is  submitted  that  though  this  reasoning  is  most  ingenious 
and  the  situation  described  perhaps  somewhat  puzzling,  yet,  in 
the  matter  of  treating  a  letter  of  acceptance  duly  mailed, 
according  to  the  terms  of  the  offer  or  custom  of  business  in 
contemplation  of  the  parties,  as  an  agent  who  has  not  ex- 
ecuted the  mandate  of  his  principal  he  somewhat  evades  the 
question. 

The  courts  of  England  and  America  have  so  far  taken  a 
different  view  and,  treating  the  post  as  the  agent  of  the  offerer 
duly  authorized  to  receive  the  reply,  treat  the  reply  as  in  the 
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offerer's  hands  as  soon  as  it  is  in  the  hands  of  his  agent  and 
that  its  subsequent  loss,  delay  or  miscarriage  can  have  no 
eflfect  upon  the  contract,  which  was  consummated  at  that 
moment,  any  more  than  any  other  act  or  omission  on  the  part 
of  one  party  to  a  contract,  or  his  agent,  except  as  the  other 
party  assents  thereto  or  avails  himself  thereof.  If  the  sug- 
gestion of  Professor  Langdell  that  the  letter  of  acceptance 
must  be  received  and  read  to  complete  the  contract  be 
adopted,  a  most  inconvenient  element  of  uncertainty  would 
be  introduced  and  an  acceptance  by  writing  would  always  be 
ineffectual  until  the  acceptor's  voluntary  act,  namely,  his  read- 
ing it,  operated  in  turn  as  an  acceptance  of  the  acceptance.  If 
this  is  requisite  then  it  must  be  pleaded  and  proved  in  all 
cases  involving  such  a  transaction  unless  it  may  be  presumed 
from  the  proper  mailing,  even  then  it  may  be  denied  and  put  in 
issue  and  the  receipt  of  the  letter  by  the  offerer  is  of  no  avail 
until  he  sees  fit  to  read  the  acceptance.  The  acceptor  has 
no  means  of  knowing  this^  and  cannot,  during  a  length  of 
time,  treat  the  contract  as  complete.  It  is  submitted,  with 
deference,  that  the  practice  of  business  men  is  quite  the  reverse 
and  the  rule  holding  a  sale  complete  on  delivery  of  goods 
to  a  common  carrier^  addressed  to  the  buyer  and  in  accord 
with  his  order,  strongly  supports  the  view  that  the  acceptance, 
being  posted,  closes  the  contract.  If  such  goods  are  there- 
after destroyed,  the  loss  ialls  on  the  consignee,  not  the  con- 
signor. Lord  Cottenham,  in  DurUop  v.  Higgins,  i  H.  L.  C. 
381,  compared  the  letter  of  acceptance  to  one  containing 
notice  of  dishonor  of  a  bill  of  exchange.  '*  Whether  that 
''  letter  be  delivered  or  not  is  a  matter  quite  immaterial,  because 
"  for  accidents  happening  at  the  post  office  he  is  not  respon- 
''sible."  This  with  the  accompanying  discussion  has  often 
been  considered  as  a  mere  dictum,  but  in  Household  Ins.  Co, 
V.  Grants  L.R.  4  Exch.  D.  216,  the  Court  of  Appeal  speaking 
through  Thesiger,  L.  J.,  held  that  this  doctrine  was  a  ratio 
decidendi  in  the  above  decision  and  so  binding  upon  the 
English  couits,  and  the  majority  of  the  court  there  hold  that 
an  acceptance  duly  posted  binds  the  offerer  whether  or  not  it 
ever  comes  to  his  hand.  . 

Bramwell  filed  a  very  vigorous  dissent  and  Sir  F.  Pollock 
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most  eminent  of  English  legal  scholars,  regrets  that  this  dis- 
senting opinion  did  not  prevail,  although  he  holds  that  the 
result  must  be  taken  as  final.    (Pollock  on  Contracts,  p.  36.) 

A  like  conclusion  had  been  long  before  reached  by  the 
Court  of  Appeals  of  New  York  in  Vassar  v.  Camp,  11  N.  Y. 
441,  decided  in  1854,  where  it  was  held  that  merchants  at 
Sackett's  Harbor,  having  forwarded  by  post  to  a  brewer  at 
Poughkeepsie  a  proposed  contract  signed  by  the  former  in 
duplicate,  for  purchase  and  sale  of  barley,  and  the  brewer 
having  promptly  signed  the  contract  and  deposited  one  of  the 
duplicates  so  signed  in  the  post  office  at  Poughkeepsie,  prop- 
erly directed  to  the  merchant,  that  consummated  the  contract 
and  it  was  obligatory  on  the  merchants  whether  they  received 
it  or  not. 

The  Supreme  Court  of  Wisconsin,  in  Washburn  v.  Fletcher, 
42  Wis.  152,  in  1877  fully  adopted  the  doctrines  of  the  above 
New  York  case  and  held  the  law  well  settled  in  England  and 
this  country  as  there  announced. 

If  the  person  making  the  offer  fears  he  may  suffer  any  hard- 
ship under  this  rule,  he  can  adequately  protect  himself  by 
providing  that  unless  the  acceptance  reaches  his  personal 
knowledge  within  a  fixed  time,  the  same  shall  have  no  effect. 
(Pollock  on  Cont,  *36.)  If  the  rule  contended  for  by 
Merlin  and  Professor  Langdell  were  sustained  there  would  be 
no  equally  simple  and  convenient  way  for  the  acceptor  to  pro- 
tect himself. 

In  a  rule  of  this  sort,  so  largely  affecting  commercial  trans* 
actions,  perhaps  clearness,  certainty  and  uniformity  are  more 
to  be  desired  than  perfect  accord  with  the  theory  of  the  meet- 
ing of  the  minds  in  contracts  and  perhaps,  if  either  should 
yield,  it  is  rather  this  theory  than  the  convenience  of  com- 
merce. 

In  the  judgment  of  the  majority  of  the  able  judges  who 
have  considered  the  rule  it  is  not  in  conflict  with  the  elemen- 
tary requirement  as  to  contracts.  (See  opinion  Thesiger,  L.  J., 
in  Household  F.  &  C.  Ins,  Co.  v.  Grant,  L.  R.,  4  Exch.  216.) 

He  fully  admits  the  hardship  of  the  rule  in  some  cases,  but 
points  out  the  far  more  mischievous  consequences  of  the 
opposite  rule. 
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The  acceptance,  of  course,  will  not  be  consummated  by 
mailing  an  unstamped  letter :  Blake  v.  Hamburg-Bremen  F,  /. 
Co,,  35  Albany  L.  J.  82 ;  Brittan  v.  Philips,  24  How.  Pr.  1 1 1. 
And  the  question  of  what  is  such  a  mailing  as  will  close  the 
contract  was  quite  fully  examined  by  Mr,  Justice  Cozzens- 
Hardy  in  November  last  in  the  Court  of  Appeals,  Chancery 
Division.  See  London  &  N.  Bank,  In  Re,  Jones*  ex  parte,  69 
L.  J.  Ch.  24 ;  81  L.  T.  s  12.  In  that  case  a  letter  of  allotment 
of  shares  was  proved  to  have  been  delivered  at  the  general 
post  office  at  7.30  a.  m.,  by  handing  the  same  to  a  postman 
met  at  the  entrance  of  the  post  office,  with  a  small  fee,  on  his 
offer  to  take  the  same.  This  letter,  however,  bore  a  post  mark 
showing  its  posting  at  1 1.30  a.  m.  At  8.30  a.m.  a  letter  with- 
drawing the  offer  to  subscribe  for  shares  was  delivered  at  the 
company's  office  and  opened  by  its  secretary  at  9.30.  It  was 
shown  by  the  postal  regulations  the  postman  was  prohibited 
from  taking  charge  of  letters.  It  was  decided  that,  although 
it  is  the  settled  law  that  an  offer  is  to  be  deemed  accepted 
when  the  letter  containing  the  acceptance  is  posted,  and  no 
delay  on  the  part  of  the  post  office  in  delivering  the  letter  will 
be  material,  yet,  a  town  postman  is  not  an  agent  of  the  post 
office  to  receive  letters  and  consequently  the  delivery  to  him 
of  a  letter  of  acceptance  of  an  application  for  allotment  of 
shares  will  not,  for  the  purpose  of  fixing  the  time  of  the  accep- 
tance, be  regarded  by  the  court  as  a  posting  of  the  letter. 

I  add  one  comparatively  late  case  showing  the  effect,  in  con- 
struing a  contract,  produced  by  the  above  rule  that  a  contract 
is  made,  not  by  the  offer  but  by  the  acceptance,  and  so  at 
the  place  the  acceptance  is  mailed.  In  1898  in  Zeltner  v. 
Irwin,  49  N.  Y.  Sup.  337,  it  was  held  that  the  advertising  cir- 
culars of  a  stock  broker,  setting  out  the  advantages  of  certain 
methods  of  dealing  and  the  facilities  of  the  broker,  was  no  such 
offer  as  to  make  the  mailing  of  a  letter  to  him  with  funds  for 
investment  an  acceptance.  That  this  letter  itself  was  an  offer 
to  contract  and  if  the  broker  mailed  back  his  acceptance  from 
Pittsburg,  Pa.,  it  was  this  second  letter  which  consummated 
the  contract.  Therefore  the  place  of  the  mailing  of  this  last 
letter  determined  the  place  where  the  contract  was  made,  and 
so  the  law  which  governed  it    That  therefore  the  contract 
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above  must  be  governed  by  the  laws  of  Pennsylvania.  It  was 
admitted  such  a  contract  was  void  by  New  York  statutes,  but 
urged  that  there  was  no  proof  that  it  contravened  the  Penn- 
sylvania law.  The  court  held  that,  in  the  absence  of  proof,  the 
Pennsylvania  law  would  be  presumed  to  be  the  common  law, 
which  did  not  invalidate  a  wagering  contract  and  that  this  con- 
tract, being  a  Pennsylvania  contract,  therefore  was  good  where 
it  was  made  and  so  binding  everywhere. 

See  this  doctrine  upheld  :  7  Am.  &  Eng.  Enc.  Law  (2d  ed.), 
p.  136,  citing  Cowan  v.  0*  Connor,  20  Q.  B.  Div.  640,  the  full 
syllabus  of  which  is  as  follows :  An  order  to  make  certain 
bets  having  been  telegraphed  by  postal  telegraph  from  the 
plaintiff,  without  the  city  of  London,  to  the  defendant  within 
it,  he  telegraphed  from  the  city  that  the  order  had  been 
obeyed.  Held,  that  the  contract  of  agency  was  made  in  the 
city  and  that  an  action  for  the  breach  of  such  contract  was 
within  the  jurisdiction  of  the  Lord  Mayor's  Court. 

Among  the  many  interesting  discussions  of  this  subject  two 
of  especial  interest  are  found  in  7  Am.  Law  Review,  433  ;  8 
Am.  Law  Review,  182. 

If  the  doctrine  is  taken  as  settled,  as  it  seems  to  be  in 
both  England  and  America,  that  one  who  makes  an  offer 
under  such  conditions  that  an  answer  by  post  or  telegraph  is 
to  be  contemplated,  is  bound  by  the  acceptance  the  moment 
it  is  delivered  to  the  postal  or  telegraph  authorities,  whatever 
the  later  fate  of  the  message,  then  everyone  making  such  an 
unqualified  offer,  in  effect,  offers  to  be  bound  by  such  accep- 
tance so  delivered,  and  where  parties  voluntarily  submit 
themselves  to  a  liability  they  can  not  complain  of  any  hard- 
ship. 

The  controversy  as  to  the  logic  of  the  English  and  Ameri- 
can rule  is  perhaps  further  promoted  by  the  postal  regulations 
of  this  country,  which  permit  the  sender  of  a  letter  in  many 
cases,  on  proper  proceedings,  to  recall  his  letter  after  mailing 
at  any  time  before  delivery.  However,  if  the  moment  of  post- 
ing consummates  the  contract,  then  the  subsequent  act  of  one 
party,  it  is  submitted,  can  not  dissolve  it  The  acceptor  has 
done  that  which,  the  terms  of  the  offer  or  the  customs  of  busi- 
ness which  a  court  reads  into  the  offer,  have  indicated  would 
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be  sufficient  to  fix  |the  liability  as  by  an  acceptance  directly 
communicated.  The  offerer  in  effect  says:  "  Hand  your  accep- 
tance to  the  postal  authorities,  they  are  my  agents  to  receive 
it."  That  being  so,  on  such  delivery  the  offerer  is  bound. 
He  has  received  the  acceptance.    Facit  per  alium  facit  per  se. 

Charles  Noble  Gregory, 
College  of  Law, 

University  of  Wisconsin. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKRUPTCY. 

A  corporation  of  New  York  presented  a  petition,  under  the 

New  York  Code,  for  its  dissolution  and  the  appointment  of  a 

Act  of        receiver  of  its  property,  upon  the  ground  of  in- 

BftDkniptcy.    solvency ;  which  petition  was  granted.    A  creditor 

Receiver  ^f  ^^  corporation  claimed  that  this  petition 
amounted  to  a  **  general  assignment  for  the  benefit  of  creditors," 
and  was  therefore  an  act  of  bankruptcy  within  §  3,  a,  4,  of  the 
Bankruptcy  Act,  but  the  Circuit  Court  of  Appeals,  Second 
Circuit,  decided  that  the  proceeding  could  not  possibly  be 
construed  to  come  within  the  term,  "  assignment."  In  Re 
Empire  Co.^  98  Fed.  981. 


BANKS  AND  BANKING. 

Few  questions  have  occasioned  more  contradictory  theories 
and  decisions  by  courts  than  that  of  a  deposit  in  a  savings 

j^^^g^      bank  in  the  name  of  another.     In   Sullivan  v. 

inNuieof     SulUvan^  56  N.  E.  116,  the  depositor  received  the 

Another  following  certificate:  "A.  has  deposited  in  this 
bank  ;$2,ooo  payable  to  the  order  of  herself,  or,  in  case  of  her 
death,  to  B."  After  A.'s  death  B.  claimed  the  money.  The 
Court  of  Appeals  of  New  York,  following  its  own  decisions 
alone,  decided  that  B.  had  no  right  to  the  fund,  as  against 
A.'s  administrator,  no  matter  whether  B.'s  claim  were  based 
on  contract,  gift  or  trust. 


BILLS  AND  NOTES. 

In  Pennsylvania  the  rule,  as  laid  down  by  Ross  v.  Espy^  66 

Pa.  482,  would  seem  to  be  that  the  blank  indorsement  of  a 

indoneneat,  negotiable  instrument  is  not  such  a  contract  in 

Pttroi        writing    as    cannot    be   altered  and  varied    by 

BvMeiice      parol  evidence.    In  Bank  v.  Hoopes,  98  Fed.  935, 

Judge  Dallas,  of  the  Circuit  Court  (E.  D.  Penna.),  strongly 

criticises  this  decision  and  the  reasoning  upon  which  it  is 

based,  and  he  approves  of  the  opposite  rule,  adopted  by  the 

Federal  Courts,  as  being  in  accord  with  principle. 
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CARRIBRS. 

The  Supreme  Court  of  Ohio  has  lately  been  called  upon  to 
decide  an  interesting  question  on  the  liability  of  an  express 
Ataotato      company  for  the  delivery  of  goods  to  the  wrong 
Duty  to      person.     In  Oskamp  v.  South.  Exp.  Co,^  56  N.  E. 
idMtify       13,  A.,  fraudulently  assuming  the  name  of  B.,  a 
CoiMifBM     reputable  merchant  in  his  town,  ordered  goods 
from  C.  in  another  town,  by  mail,  under  the  name  of  B.,  and 
C.  consigned  the  goods  to  the  express  company,  directed  to 
B.    On  the  arrival  of  the  goods  A.,  by  representing  to  the 
agent  of  the  express  company  that  he  was  B.,  obtained  the 
goods.     In  an  action  by  C.  against  the  express  company  for 
the  false  delivery,  it  was  strongly  urged  on  behalf  of  the  de- 
fendant that  C.  had  no  reason  to  complain,  since  the  goods 
were  delivered  to  the  actual  person  to  whom  C.  had  consigned 
them,  even  though  he  was  mistaken  as  to  the  name  of  that 
person.    The  court,  however,  reversed  a  judgment  for  the  de- 
fendant on  the  ground  that  the  defendant  was  under  the  abso- 
lute duty  of  delivering  the  goods  to  B.,  and  to  no  other  person. 


CONSTITUTIONAL  LAW. 

The  Court  of  Appeals  of  New  York  has  affirmed  the  de- 
cision of  the  Supreme  Court  of  that  state  in  PeopU  v.  School 

g^P^,.,^  Board,  61  N.  Y.  Suppl.  330,  to  the  effect  that  the 
Schools  for     Constitution  of  New  York  (Art.  9,  §  i),  providing 

Colored       for  a  system  of  free  public  schools  wherein  all  the 

chiMren  children  of  the  state  may  be  educated,  is  not  vio- 
lated by  an  act  establishing  separate  schools  for  white  and 
colored  children,  since  the  object  of  the  constitutional  pro- 
vision is  only  to  secure  equal  dtcilities  for  each  class  :  People 
V.  School  Board,  56  N.  E.  81. 


CONTRACTS. 

In  Scott  V.  Pub.  Co.,  62  N.  Y.  Suppl.  609,  the  Supreme 
Court  of  New  York  gave  a  reasonable  construction  of  a  con- 
contract  with  tract  with  an  advertising  solicitor.  The  contract 
Advertising  provided  that  he  should  receive  a  percentage  on 
Agwit  all  contracts  and  also  "  on  all  business  that  fol- 
lowed the  original  contracts."  The  solicitor,  having  been  dis- 
charged, brought  an  action  for  his  commissions  on  contracts 
received,  after  his  discharge,  from  customers  whom  he  had 
originally  secured.  Held,  that  the  last  clause  of  the  contract 
must  be  construed  as  referring  only  to  contracts  secured  dur- 
ing plaintiff's  employment,  since  it  evidently  showed  that  the 
plaintiff  was  under  the  duty  of  keeping  the  advertisers  secured 
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CONTRACTS  (Continued). 

by  him  in  touch  with  the  paper ;  therefore  the  plaintiflF  had  no 

interest  in  the  continuation  of  the  advertisements  after  his 

discharge. 

CORPORATIONS. 

The  nature  of  the  relation  between  a  corporation  and  its 

stockholders  has  always  raised  perplexing  questions.     One  of 

Dividendt.     ^^^  latter  is  presented  where  a  dividend  is  declared, 

Decfsnitioii.    but  before  it  is  paid,  the  corporation  becomes  in- 

TrustPand    solvent    In  such  a  case  are  the  stockholders 

cestuis  que  trustent  as  to  the  amount  of  the  dividend,  so  as  to 

be  preferred  to  the  corporation   creditors?    The  Supreme 

Court  of  New  Hampshire  has  decided  in  favor  of  the  view 

that  the  dividend  must  not  only  be  declared,  but  it   must 

be  actually  set  apart  for  payment,  before  the  trust  relation  is 

raised  ;  otherwise  the  stockholder  occupies  the  position  of  a 

mere  creditor  in  respect  to  the  dividend :    Hunt  v.  O'Shea^  45 

Atl.  480. 

COURTS. 

A  statute  of  Montana  (Comp.  Laws,  128,  §  460)  provides 

that  where  the  trustees  of  any  corporation  fail  to  advertise  or 

jarisdiction,    ^^  ^^  record  reports  of  the  financial  condition  of 

PeoAi    '    the  corporation,  they  shall  be  jointly  and  severally 

Action       liable  for  the  debts  of  the  corporation.    In  an 

action  against  one  of  the  trustees  to  enforce  this  liability,  it 

was  objected  that  the  action  was  penal  in  its  nature  and  could 

not  be  brought  outside  of  Montana.    The  Circuit  Court  (D. 

Conn.)  decided  that  under  the  decision  in  Huntingdon  v.  Attrill^ 

146  U.  S.  676,  the  action  was  not  penal,  but  merely  remedial, 

therefore  the  Circuit  Court  had  jurisdiction :  Davis  v.  Mills^ 

99  Fed.  39.  

DBBDS. 

Clark  V.  Clark f  56  N.  E.  82,  is  one  of  the  many  cases  to  the 
effect  that  an  actual  delivery  of  a  deed  to  the  grantee  is  not 

^^riuit  necessary  to  give  validity  to  the  deed.  It  appeared 
lAmonntstoa  that  the  grantor  had  the  deed  prepared  and  gave 

Dtiivery  {^  ^q  ^  notary  with  the  instructions  to  deliver  it  to 
the  grantee.  Before  the  notary  had  made  the  delivery  the 
grantor  married,  subsequent  to  which  he  went  to  the  notary 
and  obtained  the  deed,  saying  that  he  would  deliver  it,  which 
he  did.  The  Supreme  Court  of  Illinois  decided  that  the 
grantor's  wife  was  not  entitled  to  dower,  on  the  ground  that 
the  delivery  to  the  notary  for  the  purpose  of  delivery  to  the 
grantee  was  ipso  facto  delivery  to  the  grantee,  in  the  absence 
of  any  evidence  to  show  that  the  grantor  intended  to  retain 
any  control  over  the  deed. 
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HUSBAND  AND  WIFE. 

In  In  Re  Tinker^  99  Feb.  79,  a  novel  effort  was  made  to  have 
adopted  the  ancient  common  law  conception  of  the  relation 

Natareof     between  husband  and  wife.     The  Bankruptcy  Act 

Action  lor     (§  1 7,  S.  3)  provides   that  a  discharge  shall  not 

Lofs  of  wife's  affect  judgment  "  for  a  wilful  and  malicious  injury 

^•^'^^  to  the  person  or  property  of  another."  The 
creditor,  who  had  obtained  a  judgment  against  the  bankrupt 
for  criminal  conversation  of  the  creditor's  wife,  claimed  that  if 
this  was  not  a  judgment  for  an  injury  to  his  "  person/'  it  was 
at  least  one  for  an  injury  to  his  "property."  The  District 
Court  (S.  D.  N.  Y.),  however,  refused  to  take  this  view  and 
dischar^jed  the  bankrupt  from  the  judgment. 


INSURANCE. 

The  Civil  Code  of  Georgia  (§  21 14)  provides  that  "  An  in- 
surance on  life  is  a  contract  by  which  the  insurer,  for  a  stipu- 

inrarabio  lated  sum,  engages  to  pay  a  certain  amount  of 
intorest  money  if  another  dies  within  the  time  limited  by 
■oderOeorgia  the  policy.  The  life  may  be  that  of  the  assured 
^^*  or  of  another  in  whose  continuance  the  assured 
has  an  interjest."  In  Union  Fraternal  League  v.  Walton,  34 
S.  E.  317,  the  Supreme  Court  of  Georgia  naturally  decided 
that  the  above  provision  only  affirms  the  common  law  rule 
that  the  doctrine  of  insurable  interest  applies  only  where  one 
takes  out  a  policy  on  the  life  of  another,  and  it  does  not  limit 
a  person  who  insures  his  own  life  in  the  choice  of  the  benefi- 
ciary. Curiously  enough,  Lumpkin,  J.,  dissented  on  the 
ground  that  the  term  "  assured  "  in  the  Code  was  synony- 
mous with  "  beneficiary,"  so  that  in  all  cases  the  beneficiary 
must  have  an  insurable  interest  in  the  life  of  the  person  who 
insures  his  own  life. 


MORTGAGES. 

"  Can  a  mortgagor,  who  has  planted  crops  that  have  become 
subject  to  the  lien  of  a  prior  mortgage  on  the  land,  construc- 
saie  of       tively  sever  the  crop  before  it  matures  or  ripens. 
Crop  on       by  merely  executing  and  delivering  a  bill  of  sale 
nortgaged!     of  the  uncut  crop  to  a  third  party,  so  as  to  defeat 
*-"**        the  mortgagee's  or  the  purchaser's  right  to  claim 
the  crop  after  he  has  purchased  the  land  at  a  foreclosure  sale 
made  before  the  actual  physical  severance  of  the  crop?" 
This  question  is  answered  in  the  negative  by  the  Court  of 
Appeals  of  Maryland  in  Wootton  v.  White,  44  Atl.  1026,  but 
it  will  be  observed  that  the  decision  does  not  cover  the  case 
where  the  crop  is  severed  and  delivered  prior  to  the  fore- 
closure sale. 
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NEGI.IGENCB. 

Citizens'  St,  Rwy.  v.  Hoffbauer,  56  N.  E.  54,  decides  a  com- 
paratively new  point  on  the  subject  of  electric  railways.    As 
opMBiMtric  is  well  known,  it  is  customary,  on  double-track 
c«r,  Duty  to   electric  street  railways,  where  the  poles  are  be- 
''"TSrfioIl*^  tween  the  tracks,  to  run  the  cars  on  the  right  hand 
Dttagwout     track,  and,  where  the  cars  are  the  open  ones  used 
«*•         in   the  summer  time,  with  alighting   platforms 
along  the  sides,  to  place  a  guard  rail  along  the  left  hand  side, 
in  order  to  prevent  the  passengers  from  alighting  in  a  danger- 
ous, position.     In  this  case  the  car,  which  was  running  back- 
ward, was,  unknown  to  the  plaintiflF,  a  passenger,  on  the  left 
hand  track,  so  that  the  unguarded  platform  was  toward  the 
line  of  poles,  in  the  middle  of  the  street     The  plaintiff  stepped 
on  the  platform  to  obtain  a  transfer  from  the  conductor,  where 
he  was  struck  by  a  pole.     The  Appellate  Court  of  Indiana 
held  that  the  plaintiff  was  not  guilty  of  contributory  negligence 
per  se,  since  he  had  a  right  to  assume  that  the  unguarded 
side  of  the  car  was  the  safe  one. 


WILLS. 

It  is  well  settled  that  where  a  confidential  agent  of  the  tes- 
tator draws  the  will,  under  which  he  takes  a  large  benefit,  the 
undu*       burden  is  upon  him  to  prove  absence  of  undue 
infltttoM,      influence.     But  this  rule  does  not  apply  where  the 
confidciitiai    will  in  question  is  made  to  supersede  a  former 
AgMit       ^jjj^  ^^  validity  of  which  is  not  questioned,  and 
where  the  confidential  agent  would  have  received  the  same 
benefit  under  the  former  will :  Walton's  Estate,  45  Atl.  (Pa,)  426. 

McDowelTs  Estate,  45  Atl.  419,  is  an  instance  of  the  ex- 
treme length  to  which  courts  have  gone  in  overruling  par- 
Ocnerai  Plan  ticular  sentences  in  wills  so  as  to  make  them 
of  wui.  conform  to  what  is  thought  to  be  the  **  general 
Pwtkwuir  scheme  "  of  the  will.  Here  the  testator  left  his 
^•"**  property  equally  among  his  children,  subject  to  a 
life  estate  in  his  wife.  To  the  will  an  undated  codicil  in  these 
words  was  added  :  "  In  the  final  division  of  my  estate  I  desire 
that  the  grandchildren  shall  be  taken  into  consideration  and  that 
the  estate  shall  be  so  divided  that  the  grandchildren  shall  have 
equal  shares."  The  Supreme  Court  of  Pennsylvania  held 
that,  as  the  codicil  was,  presumptively,  of  the  same  date  as 
the  will,  it  did  not  sufficiently  appear  that  the  testator  meant 
to  disturb  the  scheme  of  distribution  in  the  will ;  the  codicil 
was  therefore  held  to  apply  only  to  those  grandchildren  whose 
parents  were  dead  at  the  death  of  the  life  tenant,  that  is  to 
say,  the  codicil  was  treated  as  of  no  legal  effect. 
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IN  MEMORIAM. 


KOTT  "VT-IXBOlsr   -VT-IIITS. 


On  Sunday,  May  20,  the  whole  community  was  shocked  to  learn 
of  one  of  the  most  dastardly  crimes  which  has  been  perpetrated  in 
Philadelphia.  The  evening  before,  while  on  his  way  home  from 
his  university  duties,  Roy  Wilson  White,  Fellow  of  the  Department 
of  Law  of  the  University,  was  attacked  by  footpads  and  beaten  ;to 
death.  The  motive  was  robbery.  The  feeling  of  gloom  among 
University  men  at  this  terrible  crime  was  heightened  by  the  very 
close  relations  which  Mr.  White  sustained  to  the  officers,  faculty  and 
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students.  He  had  been  a  student  of  the  Department  of  Law  for 
three  years,  and  a  valued  instructor  for  two  more,  eo  that  he  was 
intimately  known  to  all  conueeted  with  this  school. 

Roy  Wilson  White  was  born  June  6,  1872,  at  Richmond,  Ind., 
and  was  the  son  of  William  M.  White  and  Mary  White.  His 
father  was  a  school  teacher. 

His  preparatory  education  was  received  at  various  private  schools 
in  Adnan,  Mich.,  and  Louisville  and  Spiceland,  Ind.  His  under- 
graduate college  education  was  received  at  Earlham  College,  Rich- 
mood,  Ind.,  where  both  his  mother  and  father  had  graduated. 
While  at  Earlham  he  was  president  of  the  Ionian  Literary  Society, 
and  won  the  college  oratorical  prize  in  his  senior  year.  He  also 
represented  Earlham  in  1895  in  the  intercollegiate  oratorical  contest 
at  Indianapolis.  He  graduated  in  1894  as  a  Bachelor  of  Science, 
and  came  east  to  Haverford  College,  where  he  spent  a  year  in  post- 
graduate work  in  Latin,  receiving  the  degree  of  Master  of  Arts. 

He  then  entered  the  Law  Department  at  Pennsylvania,  and  from 
the  first  showed  remarkable  ability.  He  stood  among  the  leaders  of 
his  class  throughout  his  course,  and  took  honors  all  three  years,  gradu- 
ating in  1898.  He  received  the  Meredith  Prize  for  his  graduating 
essay,  entitled  "Some  Phases  of  Government  Regulations  of  Con- 
tracts." 

During  his  course  in  the  Law  School  he  found  time  to  do  a  great 
amount  of  private  tutoring,  and  was,  for  the  greater  part  of  that  time, 
on  the  teaching  force  of  the  Episcopal  Academy,  Philadelphia. 
Duriug  his  first  year  he  passed  the  Indiana  State  Bar  examination, 
and  was  admitted  to  that  Bar.  In  1896  he  was  chosen  alternate  for 
the  team  that  debated  with  Cornell,  and  in  1897  was  a  member  of 
the  Pennsylvania  debating  team. 

While  in  the  Law  School  Mr.  White  was  a  member  of  numerous 
legal  clubs,  notably  the  Sharswood  Law  Club  and  the  Phi  Delta  Phi 
legal  fraternity.  Me  was  the  first  president  of  the  Pennsylvania 
Debating  Union. 

As  a  Fellow  of  the  Law  School  Mr.  White  was  entrusted  with  a 
considerable  amount  of  the  work  of  instruction,  and  fulfilled  hb 
duties  so  satisfactorily  that  he  was  commissioned  to  go  abroad  last 
year  to  study  the  civil  law,  and  was  to  have  given  instruction  in 
that  subject  during  the  coming  year. 

Since  he  was  sixteen  years  of  age  he  had,  together  with  his 
brother,  been  the  support  of  a  mother  and  four  sisters. 

A  glance  at  the  above  outline  of  the  brief  career  of  Roy  Wilson 
White  will  sufiSce  to  show  that  he  was  a  man  out  of  the  ordinary, 
who  was  destined  in  any  chosen  walk  of  life  to  stand  head  and 
shoulders  above  his  fellows.  No  better  commentarv  on  his  charac- 
ter could  be  penned  than  the  simple  narration  of  his  past  life  and 
achievements. 

Whether  he  had  elected  to  devote  his  life  to  teaching  law 
or  to  its  active  practice,  he  could  not  have  failed  to  make  his  mark. 

To  those  who  knew  him  it  is  needless  to  speak  of  his  intellect  or  of 
his  character.  As  a  man  he  was  all  that  a  true  man  and  a  good 
citizen  should  be.    He  was  not,  like  most  ambitious  men,  selfish,  but 
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open-banded  to  all,  and  self-sacrificing  to  the  last  degree  for  his 
fiftmilj  and  friends.  No  labor  was  too  arduous  for  him  to  undertake 
for  those  of  whom  be  was  fond.  No  student  eyer  came  to  him  for 
help  and  went  away  without  receivinc^  kind  and  patient  attention 
and  assitance  from  one  who  himself  hardly  knew  the  meaning  of 
intellectual  difficulty. 

Boy  Wilson  White  was  a  man  of  the  purest  character  and  the 
most  exemplary  life.  He  was  uncompromising  in  bis  stand  for  what 
be  felt  was  right,  though  never  offensiye  to  those  opposed  to  his  views. 
By  his  dropping  from  the  ranks,  the  community  suffers  a  distinct 
loss.  Such  citizens  as  was  be,  are  too  scarce  in  public  life,  and  the 
crying  need  in  private  life  is  for  men  of  such  character  as  was  his. 
But  more  notable  is  the  loss  occasioned  the  University  by  hb  death. 
A  foundation  bad  just  £Eiirly  been  laid  for  a  career  which  must  have 
redounded  greatly  to  the  credit  of  Roy  Wilson  White  and  to  the 
honor  of  the  University  of  Pennsylvania.  Sad  enough  to  see  the 
aged  professor  lay  down  his  life  at  the  end  of  a  career  crowded  with 
the  fragrance  of  duty  well  done,  of  service  to  thousands  of  loyal  and 
loving  pupils  now  gone  forth  to  useful  lives.  Infinitely  more  sad  to 
behold  a  career  which  promised,  and  had  begun  the  fulfillment  of 
such  a  mission — and  much  more — cut  off  in  the  bud.  But  even  the 
foundation  rightly  and  truly  builded  stands  for  something  positive, 
and  every  friend  of  Boy  White  knows  that  the  structure  lie  reared 
in  his  short  term  of  building  will  stand,  and  stand  for  a  reminder  to 
others  that  it  b  worth  while  to  have  lived  and  to  have  lived  aright. 

0.  J.  R. 


Mr.  Dorey  was  bom  in  Philadelphia,  June  8, 1877,  the  son  of 
Daniel  and  Mary  Jane  Sansom  Dorey.  He  was  prepared  at  Penn 
Charter  and  Brown  Preparatory  School,  and  entered  Pennsylvania 
in  1895,  in  the  Wharton  School.  Mr.  Dorey  then  entered  the  Law 
Department  and  took  his  degree  in  1899.  He  was  a  member  of 
Phi  Delta  Theta  fraternity,  and  was  business  manager  of  The 
American  Law  Begister  during  1898-1899.  Mr.  Dorey  died  at 
Colorado  Springs,  April  9  last 


Negligence — ^Liability  for  Causing  Death — Action  op 
Damages.  Union  Traction  Company  v.  FetterSy  99  Fed.  Bep.  214 
(1900). 

In  this  case  some  interesting  questions  of  negligence  were  brought 
up  before  the  Circuit  Court  of  Appeals  for  the  Third  Grcuit,  and 
the  Court,  per  Dallas,  J.,  showed  a  gratifying  tendency  to  cease 
making  qualifications  and  exceptions  and  special  rules  and  to  get 
back  to  general  principles. 

The  defendant  contracted  for  the  construction  of  a  smoke-stack,  to 
consbt  of  a  shell  of  steel  lined  with  brick.    When  the  contractors 
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for  the  steel  part  were  near  the  top  thoee  for  the  brick  work  com- 
menced work  below,  upon  the  assurance  of  the  defendant  (their 
chief  engineer,  more  precisely)  that  the  workmen  should  be  protected 
firom  danger  from  fliose  above  by  a  floor  to  be  constructed  above 
them.  Such  a  floor  was  constructed,  but  the  defendant,  for  a  tem- 
porary purpose,  cut  a  hole  through  and  subsequently  a  timber,  fall- 
ing from  above,  passed  through  the  floor  and  killed  the  plaintiff's 
husband,  who  was  a  bricklayer  working  below. 

The  gist  of  Judge  Dallas'  opinion  follows :  '*  The  refusal  of  the 
(lower)  court  to  rule  that  under  all  the  evidence  the  plaintiff  was  not 
entitled  to  recover,  would  perhaps  be  sufficiently  supported  if  rested 
upon  the  ground  that  the  defendant's  interference  with  the  platform 
amounted  to  such  an  assumption  of  direction  and  control  as  to  pre- 
clude it  from  asserting  that  the  work  was  done  wholly  by  an  inde- 
pendent contractor.  Pender  v.  RaagSy  178  Pa.  337  (1896).  But  our 
judgment  rests  upon  a  broader  basis.  It  is  not  necessary  to  hold 
that  the  duty  of  the  defendant  to  exercise  reasonable  care  for  the 
avoidance  of  injury  to  the  bricklayer  resulted  from  any  doctrine 
which  is  peculiai'  to  the  relation  of  master  and  servant,  for  the  ^n- 
enA  rule  that  every  one  is,  in  his  acts  and  conduct,  bound  to  be  duly 
careful  to  avoid  doing  hurt  to  others  was  made  plainly  applicable 
by  the  circumstances  of  this  case.  Fettera  did  not  go  into  the  stack 
as  a  mere  volunteer,  but  upon  the  invitation  of  the  defendant,  and 
in  reliance  upon  its  assurance  that  a  protective  platform  would  be 
provided  to  secure  his  safety.  The  defendant  justified  this  reliance 
by  erecting  a  suitable  platrorm ;  but,  having  done  this,  its  conceded 
right  to  impair  the  efficiency  of  the  structure,  temporarily  and  ior  a 
rightful  purpose,  was  coupled  with  the  duty  to  restore  it  to  its  orig- 
inal condition  within  a  reasonable  time  after  that  purpose  had  been 
accomplished.  The  question  whether  the  defendant  did  or  did  not 
discharge  this  duty  and  whether,  if  it  did  not,  the  killing  of  Fetters 
resulted  from  its  failure  to  do  so,  was  properly  lefl  to  the  jury  for 
determination." 

A  few  of  the  cases  cited  from  Billow  Cas.  Torts  (1875),  Note 
708,  may  properly  be  inserted  at  this  juncture :  Snow  v.  JSousaianic 
R.  R,  Co,,  8  Allen  441  (1864) ;  Coamba  v.  New  Bedford  Cordage 
Co.,  102  Mass.  572, 586  (1869);  Walsh  v.  Peet  Valve  Co.,  110  Mass. 
23  (1872) ;  Patterson  v.  Wallace,  1  Macq.  H.  L.  Cas.  748  (1854)  ; 
Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  H.  L.  Cas.  266  (1858)  ;  Mel- 
hrs  V.  Shaw,  1  Best  &  8.  437  (1861);  Ashioorih  v.  Stamvix,  30  L. 
J.  Q.  B.  183  (1861) ;  &  Byrne  v.  Bame,  16  Ct  Sess.  Cas.  (2d  series) 
1025  (1854) ;  Bartonshill  Coal  Co.  v.  McOuire,  3  Macq.  H.  L.  Cas. 
300  (1858)  ;  Roberts  v.  SmUh,  2  Hurl.  &  N.  213  (1857) ;  Williams 
V.  Clough,  3  Hurl.  &  N.  258  (1858) ;  Behrens  v.  G.  N.  R.  R.  Cb., 
6  Hurl  A  N.  365  (1861) ;  OriazU  v.  Frod,  3  Fost  A  F.  622  (1863); 
Skipp  V.  E.  C  R.  R.  Co.,  9  Ex.  223  (1853) ;  Wailing  v.  OasUer,  L. 
R.  6  Ex.  73  (1871). 

Such  a  decision  needs  but  little  comment,  the  excellence  of  its 
reasoning  and  its  wise  adherence  to  first  principles  is  self-sufficient 
The  decision  may  be  regarded  as  marking  a  new  line  of  cases,  but, 
as  we  said  at  the  outset,  it  shows  a  gratifying  tendency  to  get  back 
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to  first  principles.    It  does  credit  alike  to  the  court  which  uttered  it 
and  to  the  juage  who  framed  it. 


National  Banks;  Assessment  on  Stockholdeks;  Conclu- 
siveness OP  Comptkoller's  Action. — ^The  question  of  the  con- 
clusiveness of  assessments  levied  on  stockholders  of  national  banks 
that  have  failed,  though  seemingly  well  settled,  was  again  brought 
up  in  Aldrich  v.  Campbell,  97  Fed.  663,  (1899),  Campbell  was  a 
shareholder  in  the  Tacoma  National  Bank  to  the  extent  of  one  hun- 
dred shares.  In  December,  1894,  the  bank  closed  its  doors,  and  the 
appellant,  Aldrich,  was  subsequently  duly  ap^inted  receiver  by  the 
Comptroller  of  the  Currency,  after  the  resignation  of  Andersou, 
his  predecessor  in  the  receivership.  In  Apri^  1895,  upon  a  proper 
accounting,  made  by  the  receiver  of  the  bank  to  the  Comp- 
troller, and  upon  a  valuation  of  the  uncollected  assets  remaining  m 
the  receiver's  hands,  it  appeared  to  the  satis&ction  of  the  Comp- 
troller of  the  Currency  that  in  order  to  pajr  the  debts  of  the 
bank  it  would  be  necessaiy  to  enforce  the  individual  liability  of  the 
stockholders  thereof  as  prescribed  by  the  Revised  Statutes  of  the 
United  States,  sections  5161  and  5234.  Accordingly  an  assessment  of 
sixty-five  dollars  a  share  was  levied  upon  the  stockholders.  This 
assessment  Campbell  paid.  A  further  assessment  of  seventeen  dol- 
lars per  share  he  refused  to  pay,  alleging  that  there  were  funds  enough 
in  the  receiver's  hands  to  pay  the  bank's  liabilities.  The  receiver 
then  commenced  an  action  at  law  against  him,  whereupon  he  filed 
this  bill  in  equity,  alleging  the  facts  as  above  stated,  and  alleging  also 
that  he  could  not  interpose  these  facts  in  defending  the  fustion  at 
law ;  he  concluded  by  praying  for  an  interlocutory  order  restraining 
Aldrich  from  prosecuting  the  action.  Aldrich  filed  a  demurrer  to 
this  bill,  which  was  overniled  and  Campbell's  application  granted, 
whereupon  this  appeal  was  taken. 

In  reversing  the  lower  court.  Circuit  Judge  Morrow  said :  **  It  is 
well  established  that  the  Comptroller  of  the  Currency  Is  vested,  by 
rirtue  of  the  national  banking  law,  with  authority  to  determine 
when  it  is  necessary,  in  winding  up  the  a&irs  of  an  insolvent  bank, 
to  enforce  the  liabilitv  of  the  stockholders,  and  power  to  levy  assess- 
ments accordingly ;  that  such  determination  and  any  action  thereon 
are  conclusive  upon  the  8tockholders,and  not  to  be  questioned  in 
any  litigation  that  may  ensue.  Kennedy  v.  Oibson,  8  Wall  498, 
(1869) ;  Oaaey  v.  Oalli,  94  U.  8. 673,  (1876) ;  Bank  v.  Case,  99  U.  8. 
628,  (1878) ;  Riekmand  v.  Irons,  121  U.  8.  27,  7  Sup.  Ct  788, 
(1887) ;  Bushnell  v.  Leland,  164  U.  S.  684, 17  Sup.  a.  209,  (1897) ; 
Bank  V.  Mathews,  29  C.  C.  A.  491,  85  Fed.  934,  (1898) ;  Nead  v. 
WaU,  70  Fed.  806  (1895)  ;  Young  v.  Wempe,  46  Fed.  354,  (1891) ; 
Welles  V.  Stout,  38  Fed.  67,  (1889) ;  Aldneh  v.  Yaies,  95  Fed.  78, 
(1899)." 

In  Kennedy  v.  Oibson,  supra,  at  page  505,  it  was  said  by  Justice 
Swayne,  speaking  for  the  court,  "  It  is  for  the  Comptroller  to  decide 
when  it  is  necessary  to  institute  proceedings  against  the  stockholders 
to  enforce  their  personal  liability,  and  whether  a  whole  or  a  part. 
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and  if  only  a  part,  how  much  shall  be  collected.  These  questions 
are  referred  to  his  judgment  and  discretion ;  and  his  determination 
is  conclusive.  The  stockholders  cannot  oontroyert  it  It  is  not  to 
be  questioned  in  the  litigation  that  may  ensue.  He  may  make  it  at 
such  time  as  he  may  deem  proper,  and  upon  such  data  as  shall 
be  satisfactory  to  him."  This  case  was  decided  in  1869,  shortly 
of  the  passage  of  the  national  banking  laws,  and  has  been  followed 
in  every  case  since  that  time. 

'*  The  appellee  in  the  present  case  does  not  deny  the  authority  of 
the  Comptroller  as  declared  by  the  above  decisions,  but  he  seeb  to 
avoid  the  effect  of  such  authority  by  contending;  that  while,  in  an 
action  on  the  part  of  a  receiver  of  a  national  bank  to  recover  an 
assessment,  no  defence  can  be  interposed  bv  the  stockholder  to  such 
an  action,  however  excessive  and  wrongful  the  assessment  may  be, 
nevertheless  the  stockholder  in  such  a  case  may  restrain  the  receiver 
by  a  bill  in  equity  to  enjoin  such  action.  In  support  of  this  conten- 
tion he  relies  upon  an  observation  of  Mr.  Justice  Swayne  in  deliver- 
ing the  opinion  m  U.  S,  v.  Knox,  102  U.  8. 422,  (1880).  'Although 
assessments  made  by  the  Comptroller,  under  the  circumstances  of 
first  assessment  in  this  case,  and  all  other  assessmeuts,  successive  or 
otherwise,  not  exceeding  the  par  value  of  all  the  stock  of  the  bank, 
are  conclusive  upon  the  stockholders,  yet  if  he  were  to  attempt  to 
enforce  one  made,  clearly  and  palpably,  contrary  to  the  views  we 
have  expressed,  it  cannot  be  doubted  that  a  court  of  equity,  if  its  aid 
were  invoked,  would  promptly  restrain  him  by  injunction.' " 

The  court  disposes  of  this  contention  by  pointing  out,  first,  that 
the  Supreme  Court  of  the  United  States  in  tub  case  said  that  noth- 
ing in  their  opinion  was  intended  to  affect  the  authority  of  Kennedy 
V.  Oibsan  and  Casey  v.  Oalliy  which  they  distinctly  affirmed ;  sec- 
ondly, that  the  stockholders  in  the  Knox  case  were  some  of  them 
insolvent,  and  that  to  levy  a  second  assessment  would  be  to  make 
the  solvent  stockholders  liable  for  the  insolvent,  a  liability  distinctly 
repudiated  by  the  Revised  Statutes  of  the  United  States.  ''This 
last  statement,  as  to  what  a  court  of  equity  would  do,  was  limited 
to  the  facts  of  that  case  (the  Knox  case),  and  clearly  ought  not  to 
be  extended  to  fitcts  of  a  wholly  different  character.'' 

While  the  court  here  very  clearly  distinguishes  Justice  Swayne's 
dicta,  yet  the  Supreme  Court  of  the  United  States  has  never  touched 
upon  it  It  might  be  that  in  a  particular,  though  perhaps  isolated 
case,  the  Comptroller  mi^ht  exceed  his  lawful  rights  and  authority, 
it  would  then  be  hard  mdeed  were  any  court  to  hold  that  equity 
oould  not  review  his  decision.  In  our  opinion  ecjuity  would  do  so. 
We  do  not  mean  by  this  to  criticise  the  aecision  in  the  case  at  bar, 
for  upon  all  the  facts  it  was  well  considered  and  ably  rendered. 


Bawkbuptoy  ;  "  Fiduciary  Capacity"  and  "  Misappropri- 
ation."—The  case  of  in  Re  Basch  (November,  1899),  97  Fed. 
761,  deciding  that  a  debt  owed  by  a  commission  merchant 
to  his  principal  for  goods  consigned  to  be  sold  on  commission,  is  not 
a  debt  created  by  **  fraud,  misappropriation  or  defalcation,  or  while 
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acting  in  a  fidaciary  capacity/'  within  §  17  of  the  Bankrupt 
Act,  dispoeed  in  a  Bummary  manner  of  a  point  which  was  a  fruitral 
source  of  discussion  under  the  Acts  of  1841  and  1867. 

Under  the  present  Act  the  only  new  question  which  can  arise  is 
as  to  the  meaning  of  the  word  '*  misappropriation  " ;  for  the  inter- 
pretation of  the  words  "fraud  "  and  "fidudary  capacity  "  must  be 
regarded  as  having  been  definitely  settled  under  both  of  the  prior 
Acts.  Chcqmiam  v.  Forsyth,  2  Mow.  202  (1844),  construing  the 
Act  of  1841,  decided  that  "fiduciary  capacity"  included  only 
technical  trusts ;  and  that  the  debt  of  a  cotton  factor  to  his  principal 
was  released  by  a  discharge.  The  Act  of  1867,  §  34,  dealmg 
with  discharges,  did  not  enumerate  specific  trusts,  as  did  the  Act  of 
1841,  but  its  phraseology  was  almost  identical  with  §  17,  subdiv.  4, 
of  the  present  Act.  This  portion  of  the  Act  of  1867  was  disposed 
of  in  Henneguin  v.  Clews,  111  U.  8.,  676  (1883),  wherein  it  was 
held  that  damages  arising  from  the  conversion  by  a  pledgee  of  the 
property  pledged  to  him,  did  not  constitute  a  debt  created  by 
"  fraud "  or  by  one  "  while  acting  in  a  fiduciary  character."  In 
view  of  the  similarity  between  the  last  and  the  present  Acts  this 
ruling,  it  seems,  should  be  finaL 

In  construine  the  word  "misappropriation"  in  Be  Basch  the 
Court  said,  "  the  term  *'  misappropriation '  in  the  pra»ent  Act  is 
even  less  appropriate  to  the  transaction  sued  on  than  the  term  '  fidu- 
ciary capacity' ;  and  the  reasoning  in  the  cases  cited  {_Chapman  v. 
Forsyth;  Henneguin  v.  Clews,  supra;  Neal  v.  Clark,  95  U.  8.  704 
(1877)  ]  that  excludes  the  latter,  excludes  the  former  also." 

Neal  V.  Clark  decided  that  in  the  Act  of  1867,  "  fraud  "  meant 
positive  fraud,  or  fraud  in  fact,  involving  moral  turpitude  or  inten- 
tional wrong,  and  not  implied  fraud,  or  fraud  in  law.  The  ruling 
was  based  upon  the  fact  that  it  was  grouped  with  the  words 
"  defalcation "  and  "  embezzlement,"  and  that  they  all  referred  to 
kindred  acts. 

Although  the  decision  in  the  present  case  cannot  be  considered  as 
final,  and  it  is  not  unlikely  that  there  will  by  a  variety  of  adjudica- 
tions on  the  same  point,  yet  as  in  Re  Basch  follows  in  the  light  of 
the  strong  judicial  reasoning  enunciated  in  the  8upreme  Court,  it 
seems  that  it  ought  to  stand. 
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Christian  Science,  By  William  A.  Purrington.    New  York : 
E.  B.  Treat  &  Co.    1900. 

One  of  the  most  interesting  books  we  have  ever  read  has  recently 
been  issued  by  Treat  &  Co.,  of  New  York.  It  is  Mr.  Purrington's 
"  Exposition  "  of  "  Christian  Science/'  with  the  sub-title  of  "A  Plea 
for  Children  and  Other  Helpless  Sick."  Before  considering  this  col- 
lection of  essays  let  us  ascertain  what  is  meant  by  Christian  Science, 
using  for  data  the  quotations  given  in  the  *'  Exposition."  It  appears 
then  that  Mrs.  Eddy's  "  Science  "  is  based  on  the  threadbare  philo- 
sophical theory  that  nothing  exists  but  mind.^  This  is  her  statement 
of  thb  familiar  and  impractical  idea :  ^'Disease  is  an  impression 
originating  in  the  unconscious  mortal  mind,  and  becoming  at  length 
a  conscious  belief  that  the  body  or  matter  suffers,  ...  a  growth 
of  illusion  springing  from  a  se^  of  thought,  either  your  own  thought 
or  another's.*  "  Acting  upon  this  ideaUstic  theory,  her  treatment  of 
disease  is  as  follows  (we  quote  Mr.  Purrington)t :  "  First  of  all,  buy 
Mrs.  Eddy's  books  and  have  the  patient  do  so  .  .  .  Next,  deny 
that  there  is  any  disease,  and  make  the  patient  agree  with  you. 
'  Remember  that  all  is  mind  and  there  is  no  matter.  You  are  only 
seeing  or  feeling  a  belief,  whether  it  be  cancer,  deformity,  con- 
sumption, or  fracture  that  you  deal  with.'!  Having  thus  established 
that  the  disease  does  not  exist,  you  next  proceed  to  '  meet  the  incipi- 
ent stage  of  disease  with  such  powerful  eloquence  as  a  Congressman 
would  employ  to  defeat  the  passage  of  an  innuman  law'  "§  Further, 
"  If  you  only  address  the  disease  mentally  and  speak  the  truth  to  it, 
'  tumors,  ulcers,  tubercles,  inflammation,  pains  and  deformed  backs 
.  .  .  all  dream  shadows,  dark  images  of  mortal  thought,  will 
flee  before  the  light' "  ||  This  then  appears  to  be  the  kernel  of  the 
so-called  "Christian  Science."  How  reverent  its  Christianity  i«, 
will  appear  from  this  quotation  from  the  high-priestess'  '*  Miscel- 
laneous Writings  "at  pp.  61, -62:  "*Ar«  both  prayer  and  drugs 
necessary  to  he^  ?'  sajs  the  interlocutor,  and  Mrs.  Eddy  replieH : 
'  It  is  difficult  to  say  how  much  one  can  do  for  himself,  whose  faith 
is  divided  between  catnip  and  Christ ;  but  not  so  difficult  to  know 
that  if  he  were  to  serve  one  master  he  could  do  vastly  more.' "  To 
convince  the  skeptical — ^if  possible — ^Mrs.  Eddy  has  collected  in  her 
"  Miscellaneous  Writings,"  various  testimonials  of  cures  wrought 
under  her  system!  The  following  for  its  unconscious  humor  de- 
serves quotation.^    "A  dear  little  six-year-old  boy  of  my  acquaint- 

*  "  Science  and  Health,  with  Key  to  the  Scriptures,"  p.  182. 

t**  Exposition,*'  p.  21. 

i  ''Science  and  Health,"  p.  297. 

2  lb.  p.  322. 

fi  lb.  p.  301. 

Tf  "Miscellaneous  Writings.**  p.  408. 
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EDoe  was  inyited  by  his  teacher,  with  the  rest  of  his  class  in  KiDder- 
garten  school,  to  attend  a  picnic  one  afternoon.  He  did  not  feel 
that  he  wanted  to  go ;  seemed  dnmpish,  and,  according  to  mortal 
belief,  was  not  well ;  at  noon,  he  said  he  wanted  to  go  to  sleep. 
His  mother  took  him  on  her  lap  and  began  to  read  to  him  from 
'  Science  and  Health,  with  Key  to  the  Bcriptures.'  Very  toon  ht 
expreBBod  a  wish  to  ao  U>  the  picnic  and  did  goJ* 

That  any  one  of  ordinary  intelligence  could  believe  in  such  a 
nonsendcal  theoi^  as  above  outlined,  seems  scarcely  credible.  And 
even  if  they  do,  it  would  appear  to  be  no  one's  else  business.  How- 
ever, as  Mr.  Purrington  points  out,  the  case  b  different  when  this 
absurd  system  is  practiced  on  children,  and  what  is  the  same  thing, 
on  helpless  sick  from  whom  physicians  are  excluded.  It  is  there 
that  the  Common  Law  steps  in  and  in  its  great  wisdom  declares  that 
the  deluded  fool  who  excludes  a  physician  and  endeavors  to  staunch 
another's  severed  artery  by  arguments  such  ''  as  a  Congressman  would 
employ,"  is  guilty  of  manslaughter  at  least  It  appears,  however, 
that  in  some  states,  under  existing  statutes,  it  is  impossible  to  reach 
similar  cases.  Some  of  the  medical  acts  do  not  apply  since  the 
mummery  of  the  Scientists  does  not  come  within  the  statutory  defi- 
nition of  the  practice  of  medicine.  These  people  also  claim  exemp- 
tion because  they  are  practicing  religion.  It  is  devoutly  to  be 
desired  that  in  those  jurisdictions  where  it  is  impossible  under 
existing  law  to  punish  such  people  for  causing  the  death  of  another, 
that  means  may  be  devised  for  that  end.  The  practical  difficulty  is, 
of  course,  that  such  laws  unwisely  framed,  miffht  give  room  for  criti- 
cism as  savoring  of  religious  persecution,  and  thus  ensure  a  cheap 
martyrdom  to  the  blinded  zealots.  However,  it  seems  that  a  law 
making  it  a  misdemeanor  to  attempt  to  cure  for  recompense  without 
having  first  been  passed  by  a  board  of  medical  examiners  would 
cover  the  case  to  tne  extent  of  reducing  the  number  of  those  who 
live  by  Christian  Science. 

E.  B.  S.,  Jr. 
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HAS  THE  SUPREME  COURT  OF  THE  UNITED 

STATES   THE   CONSTITUTIONAL   POWER 

TO  DECLARE  VOID  AN  ACT  OF 

CONGRESS? 

The  question  whether  the  Supreme  Court  of  the  United 
States  has  the  legal  authority  to  pronounce  an  act  of  Con- 
gress unconstitutional  and  void,  was,  early  in  the  present 
century,  answered  by  that  distinguished  tribunal  in  the  af- 
firmative. After  the  lapse  of  nearly  a  century,  it  may  be 
worth  while  to  enquire  whether  there  are  not  considera- 
tions that  justify  a  reconsideration  of  the  question. 
Among  these  considerations  we  venture  to  suggest  the  fol- 
lowing : 

An  act  of  Congress  becomes  such  only  after  it  has  passed 
both  houses,  and  received  the  approval  of  the  President, 
or  if  the  latter  does  not  return  it,  with  his  approval  or  dis- 
approval, within  ten  days  (Sundays  excepted)  after  it  has 
been  presented  to  him,  it  becomes  law  in  like  manner  as  if 
he  had  signed  it.  Thus  each  house,  in  the  passage  of  a  law, 
has  a  veto  upon  the  other,  and  the  President  upon  both.  The 
House,  and  the  Senate,  and  the  President,  all  of  whom  are 
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sworn  to  support  the  Constitution,  having  reached  a  com- 
mon conclusion,  and  concurred  in  the  passage  of  a  law,  in 
what  clause  of  the  Constitution  is  the  Supreme  Court  em- 
powered to  interpose  a  judicial  veto  upon  their  legislation? 
Where,  in  the  Constitution,  is  the  judicial  power  associated 
with  the  legislative  power,  and  vested  with  the  final  veto? 
When  an  act  has  been  passed  in  the  constitutional  mode, 
it  should  seem,  in  the  absence  of  express  authority,  to  be 
beyond  the  power  of  the  judicial  branch  of  the  government 
to  nullify  it.  The  judiciary,  it  should  equally  seem,  is 
bound  to  assume  that  the  Legislature,  in  passing  laws  has 
obeyed  the  Constitution,  and  that  its  legislation  is  in  accord 
therewith. 

Otherwise,  if  the  Supreme  Court  has  a  veto  upon  acts 
of  Congress,  and  can  nullify  them  whenever  a  case  involv- 
ing them  is  brought  before  the  court,  then,  in  the  words  of 
Mr.  Lincoln,  in  his  first  Inaugfural  Message,  "the  candid 
citizen  must  confess  that  if  the  policy  of  the  government 
upon  vital  questions,  affecting  the  whole  people,  is  to  be  ir- 
revocably fixed  by  decisions  of  the  Supreme  Court,  the  in- 
stant they  are  made  in  ordinary  litigation  between  parties 
in  personal  actions,  the  people  will  have  ceased  to  be  their 
own  rulers,  having  to  that  extent  practically  resigned  their 
government  into  the  hands  of  that  eminent  tribunal." 

Chief  Justice  Marshall,  in  Marbury  v.  Madison,  decided 
in  1803  (i.  Cranch  137),  puts,  in  the  Socratic  method, 
the  contrary  view  thus :  "If  an  act  of  the  Legislature,  repug- 
nant to  the  Constitution  is  void,  does  it,  notwithstanding  its 
invalidity,  bind  the  courts,  and  oblige  them  to  give  it  ef- 
fect?" He  holds  that  it  does  not.  The  fallacy  involved  in 
the  question,  however,  is,  in  the  assumption  that  the  act  of 
the  Legislature  in  question,  is  repug^nant  to  the  Constitution. 
On  the  contrary,  in  the  opinion  of  both  houses  of  Congress, 
and  in  the  opinion  of  the  President,  it  is  in  accord  with,  and 
in  pursuance  of,  the  Constitution. 

The  courts  are  not  required,  after  the  law-making  power 
has  spoken,  to  close  their  eyes  on  the  Constitution,  and  see 
only  the  law,  as  the  illustrious  chief  justice,  in  another 
part  of  his  opinion,  suggests,  but  they  are  to  consider  that 
the  lawmakers  have  eyes  as  well  as  the  judges,  and  have 
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used  them,  and  that  when  a  law  comes  before  the  court, 
it  comes  for  construction  and  enforcement,  not  for  the  pur- 
pose of  putting  the  opinions  of  judges  against  the  opinions 
of  legislators,  as  to  its  constitutionality;  and  if  they  are  in 
conflict,  to  disregard  the  latter,  and  to  give  force  and  ef- 
fect to  the  former.  Is  the  opinion  of  nine  men,  composing 
the  Supreme  Court,  or  the  opinion  of  a  majority  of  the 
nine,  infallible?  Does  the  bench  act  under  the  impress  of 
greater  wisdom,  or  under  a  higher  sanction  than  does  the 
Legislature? 

No  doubt,  an  act  of  Congress,  which  should  declare  that 
in  treason  the  testimony  of  one  witness  was  sufficient  to  con- 
vict, when  the  Constitution  expressly  declares  that  there 
shall  be  no  conviction  unless  upon  the  testimony  of  two, 
would  not  be  binding  on  the  courts.  An  act  of  that  character 
the  courts  might  disregard,  and  would  have  direct  authority 
for  so  doing  in  the  Constitution  itself.  For  in  the  few  in- 
stances of  express  provisions,  like  the  instance  we  have  cited 
where  the  Constitution  requires  the  testimony  of  two  wit- 
nesses to  convict,  in  a  trial  for  treason,  the  judiciary  is  the 
immediate  department  of  the  government  to  carry  such  pro- 
visions into  effect.  In  those  instances,  "the  language  of  the 
Constitution,"  to  use  the  words  of  Chief  Justice  Marshall 
himself,  "is  addressed  especially  to  the  courts." 

Confessedly,  one  of  the  ablest  jurists  that  Pennsylvania 
has  produced,  was  the  late  Chief  Justice  Gibson.  He  denied 
the  right  of  the  judiciary  to  pass  upon  the  constitutionality 
of  a  Legislative  Act,  and  to  declare  it  void,  upon  the  ground 
of  repugnance.  In  the  case  of  Eakin  v.  Raub  (decided  in 
1824),  12  Sergeant  &  Rawle,  330,  being  then  a  justice  of 
the  Supreme  Court  of  Pennsylvania,  he  said,  in  delivering 
his  opinion,  "that  it  is  not  a  little  remarkable,  that  although 
the  right  in  question  has  all  along  been  claimed  by  the 
judiciary,  no  judge  has  ventured  to  discuss  it,  except  Chief 
Justice  Marshall  (in  Marbury  v.  Madison),  and  if  the  ar- 
gument of  a  jurist  so  distinguished  for  the  strength  of  his 
ratiocinative  powers  be  found  inconclusive,  it  may  fairly 
be  set  down  to  the  weakness  of  the  position  which  he  at- 
tempts to  defend." 

With  this  preliminary  observation,  Mr.  Justice  Gibson 
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proceeds  to  examine  the  question,  on  the  principles  of  the 
Constitution,  and  he  reaches  the  conclusion  that  "it  is  the 
business  of  the  judiciary  to  interpret  the  laws,  not  scan  the 
authority  of  the  lawgiver;  and  without  the  latter  it  cannot 
take  cognizance  of  a  collision  between  a  law  and  the  Con- 
stitution. ...  It  will  not  be  pretended,  that  the  Legis- 
lature has  not  at  least  an  equal  right  with  the  judiciary  to 
put  a  construction  on  the  Constitution;  nor  that  either  of 
them  is  infallible;  nor  that  either  ought  to  be  required  to 
surrender  its  judgment  to  the  other.  Suppose,  then,  they 
differ  in  opinion  as  to  the  constitutionality  of  a  particular 
law :  if  the  organ  whose  business  it  first  is  to  decide  on  the 
subject,  is  not  to  have  its  judgment  treated  with  respect, 
what  shall  prevent  it  from  securing  the  preponderance  of  its 
opinion  by  the  strong  arm  of  power?  ...  I  take  it, 
then,  the  Legislature  is.  entitled  to  all  the  deference  that  is 
due  to  the  judiciary ;  that  its  acts  are  in  no  case  to  be  treated 
as  ipso  facto  void,  except  where  they  would  produce  a  revo- 
lution in  the  government ;  and  that,  to  avoid  them,  requires 
the  act  of  some  tribunal  competent  under  the  Constitution 
(if  any  such  there  be),  to  pass  on  their  validity." 

He  concludes  that  the  people,  in  the  exercise  of  the  elec- 
tive franchise,  constitute  that  tribunal.  "I  am  of  opinion," 
he  says,  "that  it  rests  with  the  people,  in  whom  full  and  ab- 
solute sovereign  power  resides,  to  correct  abuses  in  legisla- 
tion, by  instructing  their  representatives  to  repeal  the  ob- 
noxious act.  What  is  wanting  to  plenary  power  in  the 
government,  is  reserved  by  the  people  for  their  own  imme- 
diate use;  and  to  redress  an  infringement  of  their  rights 
in  this  respect,  would  seem  to  be  an  accessory  of  the  power 
thus  reserved.  It  might,  perhaps,  have  been  better  to  vest 
the  power  in  the  judiciary ;  as  it  might  be  expected  that  its 
habits  of  deliberation,  and  the  aid  derived  from  the  argu- 
ments of  counsel,  would  more  frequently  lead  to  accurate 
conclusions.  On  the  other  hand,  the  judiciary  is  not  in- 
fallible :  and  an  error  by  it  would  admit  of  no  remedy,  but 
a  more  distinct  expression  of  the  public  will,  through  the 
extraordinary  medium  of  a  convention;  whereas  an  error 
by  the  Legislature  admits  of  a  remedy  by  an  exertion  of 
the  same  will,  in  the  ordinary  exercise  of  the  right  of  suf- 
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frage — a  mode  better  calculated  to  attain  the  end,  without 
popular  excitement." 

But  it  is  said  that  the  judges  are  sworn  to  support  the 
Constitution.  So  are  the  legislators.  And  is  it  meant  that 
more  respect  is  to  be  paid  to  the  oaths  of  the  judges  than 
to  the  oaths  of  the  legislators,  or  that  the  oath  enlarges  the 
scope  of  legislative  power  ? 

.  .  "What  I  have  in  view  in  this  inquiry,"  said  Mr. 
Justice  Gibson  in  Eakin  v.  Raub,  "is  the  supposed  right  of 
the  judiciary  to  interfere  in  cases  where  the  Constitution  is 
to  be  carried  into  effect  through  the  instrumentality  of 
the  Legislature,  and  where  that  organ  must  necessarily  first 
decide  on  the  constitutionality  of  its  own  act.  The  oath  to 
support  the  Constitution  is  not  peculiar  to  the  judges,  but 
is  taken  indiscriminately  by  every  officer  of  the  govern- 
ment, and  is  designed  rather  as  a  test  of  the  political  prin- 
ciples of  the  man,  than  to  bind  the  officer  in  the  discharge 
of  his  duty  .  .  .  But  granting  it  to  relate  to  the  of- 
ficial conduct  of  the  judge,  as  well  as  every  other  officer, 
and  not  to  his  political  principles,  still  it  must  be  understood 
in  reference  to  supporting  the  Constitution,  only  as  far  as 
that  may  be  involved  in  his  official  duty;  and,  consequently, 
if  his  official  duty  does  not  comprehend  an  inquiry  into  the 
authority  of  the  Legislature,  neither  does  his  oath.  It  is 
worthy  of  remark  here,  that  the  foundation  of  every  argu- 
ment in  favor  of  the  right  of  the  judiciary,  is  found  at  last 
to  be  an  assumption  of  the  whole  ground  of  dispute. 
.  .  .  The  oath  was  more  probably  designed  to  secure 
the  powers  of  each  of  the  different  branches  from  being 
usurped  by  any  of  the  rest;  for  instance,  to  prevent  the 
House  of  Representatives  from  enacting  itself  into  a  Court 
of  Judicature,  or  the  Supreme  Court  from  attempting  to 
control  the  Legislature." 

If  "the  policy  of  the  government  upon  vital  questions" 
can  be  brought  to  naught  by  the  interposition  of  the  judi- 
ciary; if  its  legislative  authority,  after  being  duly  exercised, 
perhaps,  too,  in  time  of  war,  when  its  armies  are  on  the 
march,  and  its  resources  are  all  needed  to  support  its  war- 
like measures  can  be  challenged  and  set  aside  by  the  de- 
cision of  a  court,  in  a  personal  action  between  John  Doe 
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and  Richard  Roe,  then,  the  gravest  disasters  may  occur, 
and  the  stability  of  the  national  edifice  may  be  put  in  the 
gravest  peril.  Can  we  enter  upon  a  foreign  war,  for  ex- 
ample; can  we  acquire  foreign  possessions,  as  we  seem 
inclined  to  do,  and  adopt  measures  for  their  government, 
when  the  success  of  these  operations,  civil  and  military, 
may  be  thwarted  by  a  judicial  decision  in  favor  of  Richard 
Roe,  upon  a  question  of  taxes,  for  instance, — the  decision 
being  based  upon  the  unconstitutionality  of  an  act  of 
Congress  in  the  premises!  In  view  of  such  contingencies, 
may  not  the  time  have  arrived  when  the  powers  of  the  Su- 
preme Court  should  be  carefully  re-examined,  and,  if  found 
necessary,  be  more  strictly  defined  by  a  Constitutional 
amendment? 

Even  those  who  assert  the  power  of  the  courts — Federal 
and  State — "to  scan  the  authority  of  the  lawgiver"  must 
admit  that  the  frequency  with  which  it  is  exercised  has  be- 
come matter  for  serious  reflection,  and  grave  concern. 
The  late  venerable  Chief  Justice  Tilghman,  who  agreed  with 
the  doctrine  declared  in  Marbury  v.  Madison,  nevertheless 
in  Eakin  v.  Raub,  delivered  this  admonition,  namely,  that 
"the  utmost  deference  is  due  to  the  opinion  of  the  Legis- 
lature— so  great,  indeed,  that  a  judge  would  be  unpardon- 
able, who,  in  a  doubtful  case  should  declare  a  law  to  be 
void." 

Instead  of  this  deference  on  the  part  of  the  courts,  how 
often  do  we  find  them  exhibiting  the  refinements  of  meta- 
physical reasoning  to  discover  a  discrepancy  between  the 
law  and  the  Constitution,  and,  after  all,  the  result  only  dis- 
closing "a  doubtful  case"  where  the  law  should  have  been 
upheld,  but,  nevertheless,  was  declared  void.  In  view  of 
this  judicial  trend,  we  repeat,  may  not  the  time  have  arrived, 
when  the  public  interests  require  an  assurance,  in  constitu- 
tional form,  that  the  courts,  whether  Federal  or  State,  "can 
exercise  no  power  of  supervision  over  the  Legislature,  with- 
out producing  a  direct  authority  for  it  in  the  Constitution," 
Federal  or  State  respectively? 

Henry  Flanders. 
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BREACH  OF  ONE  INSTALLMENT  OF  A 
DIVISIBLE  CONTRACT. 

It  would  be  difficult  to  find  any  point  in  commercial  law 
as  to  which  the  decisions  are  so  conflicting,  uncertain,  and 
unsatisfactory,  as  the  right  of  a  party  to  a  contract  to  treat 
a  breach  of  one  installment  thereof  as  terminating  the  con- 
tract, and  freeing  him  from  his  further  obligations  there- 
under.^ 

This  uncertainty  resulted  not  from  an  absence  but  rather 
from  an  excess  of  judicial  discussions  and  opinions  upon 
the  subject.  It  is  a  subject  obscure,  less  by  reason  of  its  in- 
herent difficulty,  than  from  the  accumulation  of  learning 
upon  the  subject.  It  is  submitted  that  much  of  this  confusion 
has  resulted  from  ascribing  an  unnecessary,  undue  and  un- 
warranted effect  to  the  form  of  the  contract — from  treating 
such  contracts  as  things  apart  from  ordinary  commercial 
contracts,  and  from  their  form  not  amenable  to  the  funda- 
mental rules  of  law  governing  such  contracts. 

Three  primary  questions  present  themselves :  ( i )  What 
is  meant  by  the  word  "divisible"  as  properly  applied  to  mer- 
cantile contracts? 

2.  What  are  the  fundamental  rules  of  law  to  which  all 
commercial  contracts  are  subject,  unless  from  their  form 
divisible  contracts  are  an  exception? 

3.  How  far  does  the  divisible  form  of  such  contracts  re- 
quire a  modification  of  these  rules  ? 

This  article  deals  with  contracts  divisible  in  the  primary 
sense  of  the  word,  *.  e,,  one  in  which  a  merchant  undertakes 
to  deliver  merchandise  of  a  certain  amount  during  a  certain 
time,  the  deliveries  to  be  made  by  installments,  each  of  a 
definite  amount,  deliverable  at  or  within  a  definite  time,  and 

'This  is  generally  spoken  of  as  the  right  to  rescind.  The  word  wonld 
appear  inaocnrate  as  indicating  a  mntoal  agreement  to  abrogate  the  oontraot. 
See  Lord  BramweU,  in  Honok  v,  Mnller,  L.  R.  7  Q.  B.  D.  99.  '*The 
party  to  a  contract  so  broken  has  the  right,  not  to  rescind  the  contract,  for 
rescission  is  the  act  of  both  parties,  bnt  a  right  to  declare  he  will  not  per- 
form a  part  only  of  his  contract " 

--      /^39i   , 

^Digitized  by  VjOOQ IC 

f 


392  BREACH   OF  ONE    INSTALLMENT  OF   A 

each  installment  to  earn  a  proportionate  pa)mient  upon  its 
delivery.  The  contract  is  entire,  in  the  sense  that  it  is  one 
contract  for  the  entire  amount.  No  one  installment  is  sold 
by  itself,  but  only  as  a  part  of  the  whole;  no  pa)rment  is 
made  save  as  a  step  towards  the  payment  of  the  whole. 
Such  a  contract  is  not  a  divided  contract ;  it  is  not  a  group 
of  contracts  as  to  each  installment,  each  to  be  performed 
without  relation  to  each  other,  and  only  included  in  the  one 
instrument  for  the  sake  of  convenience. 

It  is,  however,  divisible — liable  to  be  divided — though 
until  so  severed  it  is  entire;  each  portion  when  performed,  as 
required  by  the  contract,  is  severed  by  its  execution  from 
the  residue  still  remaining  unperformed  and  executory.  The 
rights  of  both  parties  as  to  that  part  are  then  fixed  and  can- 
not be  affected  by  any  future  breach,  by  any  thing  subse- 
quently done,  or  left  undone.  Each  part  as  executed  is,  as  it 
were,  sloughed  oflF  from  the  still  living  executory  contract.^ 

And  this  because  from  the  form  of  the  contract,  from  the 
usual  clauses  and  terms  of  such  contracts,  such  appears  to 
be  the  intent  of  the  parties,  an  intent  easily  discerned  by  the 
application  of  the  ordinary  rules  of  construction  common 
to  all  commercial  contracts. 

There  is  another  and  secondary  use  of  the  term  as  denot- 
ing contracts  where  the  performance  on  one  or  both  sides 
is  to  be  entire,  but  where  the  compensation  is  computed  not 
as  a  Itunp  sum,  but  by  the  unit  of  the  thing  sold,  as  at  so 
much  a  ton  of  coal  or  iron,  bushel  of  wheat,  etc.  Such  con- 
tracts are  not  divisible  In  the  true  sense  at  all.  They  would 
perhaps  be  best  termed  apportional  contracts.  The  only 
effect  of  such  mode  of  computing  the  consideration  is  to 
furnish  a  convenient  standard  for  the  ascertainment  of  the 
value  of  an  imperfect  performance  accepted  and  retained.* 

'  Finch,  J.,  in  Pope  v.  Porter,  162  N.  Y.,  366.  *'  The  contract  is  divMhle 
in  the  sense  in  which  thai  ward  is  applied  to  cases  of  a  particular  character  and 
depending  upon  parHcuIar  circumstances.  If  the  plaintiff  had  completed  the 
March  delivery,  and  the  defendant  had  accepted  it,  they  would  be  bound  to 
pay  for  it,  irrespective  of  any  possible  or  actual  default  thereafter  as  to  the 
April  delivery.  But  this  is  because  of  a  i>art  deliyery  on  one  side  and  part 
performance  on  the  other,  which  is  in  accordance  with  the  contract  and  permit' 
tedhyiieterms.^' 

'  It  is  the  purpose  of  this  article  to  treat  only  of  divisible  contracts  in  the 
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All  commercial  contracts  may  be  said  to  be  subject  to 
certain  fundamental  rules,  which  are  modified  only  within 
very  narrow  limits,  and  then  only  where  the  subject  matter 
or  the  form  of  the  contract  renders  such  modification  abso- 
lutely necessary. 

1.  All  stipulations  in  mercantile  contracts  upon  either 
side,  as  to  time  and  mode  of  performance,  are  to  be  regarded 
as  material  and  essential.  Merchants  are  supposed  to  be 
capable  of  managing  their  own  affairs,  and  are  to  be  re- 
garded as  the  best  judges  of  what  they  wish  to  obtain. 

The  Court  will  not  inquire  why  the  stipulation  is  inserted, 
or  how  far  a  failure  to  comply  with  it  will  affect  the  value 
of  the  performance  tendered.  It  is  enough  that  it  is  in- 
serted, its  presence  proves  it  to  be  essential.  It  is  not  a  ques- 
tion for  the  Court  "whether  there  is  a  contract  which  bears 
upon  its  face  some  reason,  some  explanation  why  it  was 
made  in  that  form  and  why  the  stipulation  is  made  that  the 
shipment  should  be  during  these  particular  months.  It  is  a 
mercantile  contract  and  merchants  are  not  in  the  habit  of 
placing  upon  their  contracts  stipulations  to  which  they  at- 
tach no  importance.''  (Cairns,  L.  C. ;  Bowes  v.  Shand,  L. 
R.,  2  App.  Cases,  p.  463.) 

2.  A  full  and  exact  performance  in  accordance  with  the 
terms  of  the  contract  must  be  tendered  before  there  is  any 
obligation  to  accept  such  tender.  The  Court  will  not  con- 
sider the  relative  value  of  the  thing  offered  and  that  stipu- 
lated for.  It  will  not  balance  the  benefits  to  the  one  against 
the  losses  of  the  other.  Certainty  is  the  one  great  essential ; 
each  party  must  know,  and  know  from  an  inspection  of  the 
contract  itself,  what  he  must  offer,  and  what  he  is  bound  to 
accept.  The  Court  will  not  consider  the  hardship  of  allow- 
ing a  slight  divergence  to  vitiate  the  tender  of  an  apparently 
substantial  performance.  The  loss  to  the  one,  by  holding 
the  tender  bad,  may  be  out  of  all  proportion  to  the  damage 
done  the  other  by  the  divergence;  but  this  is  a  matter  for 
the  parties  to  consider,  when  they  insert  the  stipulations, 

primary  meaning  of  the  word.  It  is  as  to  the  rights  of  a  party  to  snoh  a 
oontraot  upon  a  breach  by  the  other,  as  to  one  delivery  or  payment,  that  so 
mnoh  donbt  has  arisen,  and  so  many  conflicting  decisions  have  been  rendered, 
and  opinions  expressed  by  the  most  learned  judges. 
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not  for  the  Courts  to  remedy  afterwards.  It  is  not  for  the 
Courts  to  protect  the  parties  from  the  results  of  improvident 
contracts,  but  to  enforce  strictly  obligations  assumed  by 
themselves,  not  imposed  by  any  policy  of  law.  So  in  Bowes 
V.  Shand,  supra,  where  there  was  a  contract  to  deliver  a 
cargo  of  rice,  to  be  shipped  during  the  months  of  March 
and  April,  the  purchaser  was  held  entitled  to  refuse  the 
entire  cargo,  because  a  part  had  been  put  on  board  during 
February,  though  there  was  evidence  that  rice  shipped  in 
February  would  be  the  same  spring  crop,  and  quite  as  good 
as  rice  shipped  in  March  and  April. 

Certainty  in  all  cases  is  of  more  moment  than  abstract  jus- 
tice in  individual  instances.  "It  is  no  answer  to  that  literal 
meaning  {that  the  rice  must  he  shipped  in  March  and  April) 
that  it  puts  an  additional  burden  on  the  seller  without  a 
corresponding  benefit  to  the  purchaser.  That  is  a  matter 
of  which  the  seller  and  purchaser  are  the  best  judges.  The 
non-fulfillment  of  a  term  in  a  contract  is  a  means  by  which 
a  purchaser  is  able  to  get  rid  of  the  contract  when  prices 
have  dropped ;  but  that  is  no  reason  why  a  term  in  a  contract 
should  not  be  fulfilled." 

Lord  Cairns  in  Bowes  v.  Shands,  p.  463.^  He  then  goes 
on  to  repudiate  the  idea  that  a  cross  action  for  damages 
would  be  a  sufficient  protection  to  the  rights  of  a  purchaser, 
and  says :  "The  plaintiff  has  not  launched  his  case  until  he 
has  shown  that  he  has  tendered  the  thing  contracted  for. 

Of  course  no  tender  need  be  made  unless  such  tender  is  a 
condition  precedent  to  the  plaintiff's  right  to  call  upon  the 
defendant  for  the  performance  of  his  contract. 

What  then  is  meant  by  the  term  condition  precedent? 

The  whole  theory  of  contracts,  not  under  seal,  rests  upon 
the  doctrine  of  consideration — ^a  promise  is  not  binding  un- 
less found  upon  a  consideration.  It  need  not  be  performed 
until  the  consideration  bargained  for  has  been  obtained. 

The  notes  to  Pordage  v.  Cole,  i  Wm.  Saunders,  326 — 
which  is  the  basis  of  all  the  learning  upon  the  subject  of 
condition  precedent — laid  down  five  rules,  three  of  which, 

^  This  case  is  followed  by  the  S.  C.  of  the  U.  S.  in  Filley  v.  Pope,  115  U. 
S.  213,  and  cited,  with  strong  approval,  and  used  as  the  basis  of  decision  in 
Norrington  v.  Wright,  115  U.  S.  188. 
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first,  second  and  fifth,  deal  with  the  true  question  of  condi- 
tion precedent ;  they  lay  down  rules  whereby  the  Courts  may 
ascertain  what  the  parties  intended  shall  be  the  considera- 
tion for  their  respective  promises.  If  A  agrees  to  perform 
his  share  before  the  time  when  B  is  called  upon  to  perform 
his,  the  performance  by  A  of  such  share  is  the  consideration 
upon  which  B  agrees  to  perform  his,  whereas  A  agrees  to 
perform  upon  the  consideration  that  B  has  promised  to  per- 
form his  share.  But  in  either  case  the  party  is  entitled  to 
his  consideration  before  he  need  carry  out  his  promise. 

If  it  be  the  performance,  on  the  other's  part,  such  per- 
formance must  be  tendered.  If  it  be  a  promise  he  has  re- 
ceived his  consideration  if  the  other  party  has  not  repudiated 
such  promise,  or  put  it  out  of  his  power  to  perform  it.  If 
he  has  repudiated  it  the  consideration  falls.  (See  case  of 
Hochster  v,  De  La  Tour,  L.  R.,  2  Ex.  iii.) 

So  if  he  has  put  it  out  of  his  power  to  perform  it  (Planche 
V.  Col  tern,  8  Bing.  14).  In  no  case  can  either  party  be 
called  upon  to  perform  his  part  when  he  has  obtained  noth- 
ing but  a  right  of  action  for  damages  for  a  promise  already 
broken.  If  the  two  promises  are  to  be  performed  at  the 
same  time  neither  party  is  supposed  to  have  relied  for  his 
consideration  upon  the  promise  of  the  other.  The  consid- 
eration for  each  promise  is  the  performance  by  the  other. 
The  performance  by  both  are  concurrent  conditions  to  the 
right  of  either  to  demand  a  performance. 

This,  then,  is  the  third  fundamental  rule — 3l  rule  of  all 
contracts,  not  merely  of  those  merchants.  No  man  can  be 
asked  to  perform  his  promise  till  he  has  obtained  the  consid- 
eration he  has  bargained  to  receive  in  return  for  his  per- 
formance. 

The  third  and  fourth  rules  in  the  notes  to  Pordage  v. 
Cole  deal  not  with  the  intention  of  the  parties  at  the  time 
of  entering  into  a  contract,  but  with  the  effect  thereon  of  a 
subsequent  acceptance,  and  retention  of  a  performance,  not 
exactly  in  accordance  therewith,  but  which  is  none  the  less 
a  substantial  performance. 

These  rules  are  deduced  from  the  opinion  of  Lord  Mans- 
field in  the  case  of  Boone  v.  Eyre,  cited  in  St,  Albans  v. 
Shore:  i  H.  Blackstone  273 ;  n.  a. 
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Lord  Mansfield's  language  is  as  follows :  "Where  mutual 
covenants  go  to  the  whole  of  the  consideration  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  Where 
they  go  to  a  part  only,  where  the  breach  may  be  paid  for  in 
damages,  the  defendant  has  a  remedy  on  his  covenant,  and 
shall  not  plead  it  as  a  condition  precedent." 

While  this  language  might  appear  broad  enough  to  in- 
clude both  executory  and  executed  contracts,  as  a  matter  of 
fact  the  contract  had,  in  this  case,  been  in  part  executed. 
An  estate  in  the  West  Indies  had  been  conveyed — ^the  de- 
fendant was  endeavoring  to  escape  pa)rment  by  alleging  the 
failure  to  transfer  all  the  slaves  promised  to  be  delivered. 

And  in  Campbell  v.  Jones,  6  Term,  Rep.  570,  where  the 
case  of  Boone  v.  Eyre  is  cited,  Ashhurst,  J.,  is  quoted  as 
saying  in  that  case:  "There  is  a  difference  between  exe- 
cuted and  executory  covenants.  Here  the  covenant  was 
executed  in  part,  and  the  defendant  ought  not  to  keep  the 
estate  (without  pa)rment),  because  the  plaintiff  has  not  the 
title  to  a  few  negroes." 

So  we  find  Mr.  Sergeant  Williams,  further  on  in  his  note, 
stating  that  it  seems  that  "it  must  appear  on  the  record  that 
the  consideration  was  in  part  executed." 

So  in  all  cases  in  which  Boone  v.  Eyre  has  been  followed. 
It  has  been  applied  simply  to  relax  the  rigor  of  the  old  rule 
that  until  everything  was  strictly  performed  under  the  con- 
tract, there  was  no  right  to  compensation,  even  though  the 
substantial  portion  of  the  contract  had  been  performed  on  the 
one  side  and  accepted  and  retained  on  the  other.  It  has 
never  been  extended,  where  the  performance  is  to  be  entire, 
and  there  is  no  apportionment  of  the  payments,  to  enable  a 
party  to  substitute  for  a  tender  according  to  the  terms  of  his 
contract,  one  which  is  substantially  similar. 

In  St  Albans  v.  Shore,  i  H.  Blackstone,  the  defendant 
was  held  entitled  to  refuse  to  accept  title  to  land  though  the 
title  was  good,  because  the  plaintiff  had  cut  down  the  timber 
upon  it,  he  having  covenanted  to  convey  it  with  timber 
thereon. 

The  Court,  while  approving  Boone  v.  Eyre,  refused  to 
consider  whether  the  timber  was  the  main  inducement  for 
the  purchase,  whether,  in  other  words,  an  inability  to  deliver 
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the  timber  went  to  the  whole  of  the  consideration,  or  could 
be  compensated  in  damages. 

Lord  EUenborough  saying,  "This  is  not  a  case  where  one 
party  has  performed  his  part ;"  and  in  the  case  of  Ellen  v. 
Topp,  6  Excheq.  444,  the  Court  expressly  repudiated  any 
idea  that  the  doctrine  of  substantial  performance  could  apply 
to  an  executory  contract. 

There,  the  father  having  bound  his  son  as  an  apprentice 
to  learn  three  trades,  refused  to  pay  the  penalty  for  his  son 
failing  so  to  serve,  because  the  plaintiff  had,  by  retiring  from 
one  of  them,  disabled  himself  from  teaching  all  he  agreed 
to  teach. 

Pollock,  C.  B.,  in  regard  to  Boone  v.  Eyre,  said :  "It  is 
remarkable  under  this  rule  the  construction  of  the  instru- 
ment may  be  varied  by  matter  ex.  post  facto,  and  that  which 
is  a  condition  precedent,  while  the  contract  is  executory,  may 
cease  to  be  so  by  the  subsequent  act  of  the  party  in  receiv- 
ing less/' ^ 

The  doctrine  of  Boone  v.  Eyre,  then,  properly  understood, 
has  no  relation  to  executory  contracts.  It  announces  no 
principle  of  law  which  in  any  way  makes  the  Q)urt  the 
judge  as  to  whether  a  party  to  a  contract  need  accept  less 
than  he  bargained  for.  The  parties  themselves,  in  a  mer- 
cantile contract,  are  the  only  judges  as  to  the  materiality  of 
their  stipulations.  Their  insertion  of  a  stipulation  as  to  the 
time  and  mode  of  performance,  quantity  or  quality,  is  con- 
clusive proof  that  they  do  regard  it  as  material.  Nor 
can  the  Courts  force  upon  them  the  duty  to  accept  anjrthing 
differing  in  the  most  minute  detail  from  that  which  they 

'  It  is  soggestod  that  mnoh  confxision  could  have  been  avoided  by  adopting 
the  principle  stated  by  Baron  Parke  in  Mnndell  v.  Steele,  8  Mees  &  Welsh 
882,,  * 'where  a  contract  is  made  for  the  pnrohase  of  a  chattel  manu&otnred  in 
a  particnlar  manner,  when  the  party  may  refuse  to  receive  it,  or  return  it 
within  a  reasonable  time,  if  the  article  is  not  such  as  bargained  for— the 
aooeptanoe  or  non-return  of  the  article  afifords  evidenoe  of  a  new  contract 
on  a  quantum  valebet.*^ 

Thus  the  right  to  compensation  would  have  been  placed  beyond  dispute, 
upon  the  retention  of  the  benefit  conferred  by  an  imperfect  performance — 
and  no  one  could  have  for  an  instant  been  misled  into  the  idea  that  the  Court 
should  have  the  power  to  force  upon  a  man  the  necessity  of  accepting  that 
which  he  never  agreed  to  accept,  because  the  Court  might  consider  that  what 
was  offered  might  be  of  some  substantial  benefit  to  him  of  the  kind  desired. 
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have  contracted  for;  but  if  they  do  accept  less,  knowing  they 
will  never  obtain  all;  or  if  having  accepted  a  part,  in  the 
hope  of  obtaining  the  rest,  they  retain  that  part,  after  knowl- 
edge obtained  that  such  hope  is  groundless,  they  by  this  sub- 
sequent acceptance  or  retention  of  the  benefit  of  a  partial  per- 
formance, waive  the  necessity  of  a  full  performance  as  a 
pre-requisite  to  recovery. 

They  have,  by  their  subsequent  act,  announced  that  what- 
ever might  have  been  the  intention  at  the  time  of  making 
the  contract,  they  now  consider  that  an  exact  performance 
is  not  material,  but  may  be  compensated  in  damages. 
Though  they  might  refuse  the  tender  as  imperfect,  they  may 
not  retain  the  benefit  thereof,  and  allege  as  a  reason  for 
refusal  to  pay  part  a  failure  to  comply  with  the  exact  terms 
of  the  contract,  when  by  their  very  act  of  acceptance  and  re- 
tention, with  full  knowledge  of  its  imperfection,  they  have 
shown  they  do  not  regard  all  the  stipulations  as  of  essential 
importance. 

No  party  to  a  contract  can  be  forced  to  perform  it  unless 
he  receives  consideration  for  his  promise;  but  if  he  choose 
subsequently  to  accept  in  lieu  of  that  consideration  some- 
thing different,  he  must  still  carry  out  his  agreement. 

So  here,  while  the  original  consideration  is  the  tender  of 
a  full  performance,  he  by  accepting  less  substitutes  therefor 
that  smaller  performance,  together  with  a  right  of  action,  for 
the  difference. 

The  one  great  basic  principle  underlying  all  these  rules 
is  that  it  is  the  duty  of  the  Court  to  ascertain  from  the  con- 
tract itself  the  intention  of  the  parties  at  the  time  they  enter 
into  the  contract,  and  to  give  effect  thereto  to  enforce  such 
obligations  as  the  parties  have  intended  to  assume  to  pro- 
tect such  rights  as  they  have  bargained  to  obtain.  There 
can  be  no  hardship  in  enforcing  strictly  to  the  letter  con- 
tractual obligations  which  are  not,  as  are  the  obligations  of 
criminal  law  and  the  law  of  forts,  imposed  upon  all  persons 
without  their  consent  for  the  protection  of  the  good  order  of 
the  community,  and  so  are  to  be  extended  no  further  than 
is  necessary  for  such  purpose,  but  which  are  assumed  by  the 
parties  by  their  own  consent,  voluntarily,  with  their  eyes 
open  to  the  consequences,  and  for  what  they  at  the  time  at 
least  consider  for  their  mutual  benefit. 
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The  effect  of  a  breach  in  all  contracts  where  the  perform- 
ance is  undivided,  is  to  be  determined  according  to  what  the 
contract  itself  shows  that  the  parties  have  intended  to  be 
the  obligations  assumed,  and  the  consideration  therefor 
agreed  upon — ^not  upon  the  circumstances  surround- 
ing the  breach,  nor  the  intention  of  the  party  commit- 
ting it  at  the  time  he  violates  his  agreement,  no  matter  how 
hard  his  position,  how  excellent  his  motive,  how  sincerely 
he  desires  and  intends  to  remedy  his  defaults  as  fully  and  as 
soon  as  possible,  if  he  had  failed  to  offer  that  which  the  con- 
tract shows  the  other  intended  to  be  agreed  consideration, 
he  cannot  call  upon  that  other  to  fulfil  his  portion  of  the 
contract. 

It  is  only  where  the  party  not  in  default  has  accepted  and 
retained  a  defective  performance,  and  so  waived  the  breach, 
that  the  effect  of  such  a  breach  can  be  altered  by  matter  sub- 
sequent to  the  making  of  the  contract.  No  party  to  a  con- 
tract can  compel  the  other  to  accept  less  than  he  bargained 
for,  but  the  other  can,  by  accepting  less,  waive  his  right  to 
treat  the  breach  as  a  termination  of  the  contract. 

Such  being  the  rules  applicable  to  all  commercial  con- 
tracts, where  the  performance  is  by  one  act,  what  effect  has 
been  given  to  the  division  of  performance  as  modifying 
them? 

The  English  cases  are  typical  and  embodying  all  the  dif- 
ference of  opinion  on  the  subject.  In  them  three  divergent 
positions  have  been  taken  upon  the  question. 

That  taken  by  Pollock,  C.  B.,  in  Hoare  v.  Rennie,  5  H.  & 
N.  19,  and  followed  in  Honck  v.  Muller,  L.  R.,  7  Q.  B.  D. 
92,  that  the  stipulations  as  to  division  of  performance  on 
both  sides,  do  not  split  the  contract  into  so  many  contracts 
as  there  are  installments ;  but  are  stipulations  as  to  time  and 
mode  of  performance  of  an  entire  contract,  which  must  be 
strictly  complied  with ;  and  that  a  breach  of  such  a  stipula- 
tion as  to  any  one  installment  is  a  breach  of  the  whole,  and 
terminates  so  much  of  the  contract  as  remains  executory.^ 

*  Bramwell,  L.  J.,  in  Honck  v.  Muller :  "The  mere  fact  that  the  perform- 
anoe  was  divided  did  not  entitle  the  purchaser  who  had  agreed  to  aooept  and 
I>ay  for  2000  tons  of  iron,  to  compel  the  seller  to  do  what  he  never  agreed  to 
do — deliver  1333  tons  of  iron,  and  accept  two-thirds  of  the  price,  and  a  right 
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In  Honck  v.  Muller,  Lord  Bramwell  rather  elaborates  this 
view,  but  unfortunately  injures  his  position  by  a  dictum, 
which  he  afterwards  repudiated  in  Mersey  v.  Naylor,  to 
the  effect  that  where  a  part  had  been  performed  in  accord- 
ance with  the  strict  terms  of  the  contract,  no  subsequent 
breach  could  terminate  the  contract.  This  is  in  effect  a  too 
broad  statement  of  a  doctrine  properly  applied  in  Brandt  v. 
Lawrence,  L.  R.,  i  Q.  B.  D.  344,  that  where  one  install- 
ment has  been  performed  under  an  unbroken  contract,  and 
as  a  step  to  the  orderly  performance  thereof,  the  right  to 
compensation  therefor  becomes  fixed  and  vested,  and  cannot 
be  divested  or  affected  by  any  subsequent  default  on  either 
side.  The  part  executed  has  been  severed  by  performance 
from  the  executory  residue. 

This  is  but  giving  effect  to  the  intention  of  the  parties 
as  shown  by  the  order  of  performance  provided  in  the  con- 
tract. They  agree  that  as  each  part  as  performed  on  one 
side,  it  shall  be  met  by  a  proportionate  part  performance  on 
the  other,  in  advance  of  any  possibility  of  knowing  it  all 
will  ever  be  completed.  So  that  the  consideration  for  each 
part  performance  is  an  orderly  performance  of  the  contract 
up  to  that  point,  and  for  the  future  a  contract  still  executory 
and  still  unrepudiated.^ 

The  second  is  that  taken  by  Lord  Blackburn  in  Simpson 
V.  Crippen,  L.  R.,  8  Q.  B.  14,  and  followed  and  put  upon 
perhaps  more  logical  grounds  by  Brett,  L.  J.  (afterwards 
Lord  Esher)  in  his  dissenting  opinion  in  Honck  v.  Muller, 
supra,  that  a  breach  as  to  any  one  installment  will  not  entitle 

of  action  for  the  remaining  one-third.''  It  is  to  be  noted  that  the  default 
here  is  not  in  a  failure  to  deliver  aoooiding  to  contract,  but  to  aooept  and 
pay.  The  whole  of  this  opinion  is  most  instruotlve.  He  also  gives  a  homely 
but  striking  emmple.  '*  Suppose  a  man  orders  a  suit  of  clothes,  the  prioe 
being  £li  four  for  the  ooat,  two  for  the  trousers,  and  one  for  the  waistcoat. 
Oan  he  be  made  to  take  the  ooat  alone,  whether  they  are  all  to  be  delivered 
togetiier,  or  the  trousers  and  waistooat  first?'' 

'  Of  course,  a  perfect  delivery  of  one  installment,  accompanied  by  a  repu- 
diation of  the  residue,  would  not  have  to  be  accepted,  for  such  repudiation 
would  destroy  a  part  of  the  consideration,  t.  e.,  that  the  part  performance 
shall  be  offered  as  a  step  to  performance  of  the  whole.  If  it  is  so  offered, 
it  must  be  paid  for  and  the  party  must  fenst  to  their  rights  under  an  unre- 
pudlated  contract  for  the  completion  thereof.  He,  however,  is  not  bound  to 
accept  any  one  portion  standing  by  itself. 
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the  party  aggrieved  to  terminate  the  contract,  unless  the 
breach  cannot  be  compensated  in  damages,  citing  notes 
to  Rordage  v.  Cole. 

Evidently  he  had  in  mind  the  doctrine  of  Boone  v.  Eyre, 
which,  as  has  been  seen,  has  application  only  to  prevent  the 
retention  of  a  substantial  but  inaccurate  performance  with- 
out payment,  and  has  no  effect  to  enforce  the  acceptance  by 
a  party  to  an  executory  contract  of  a  part  only  of  the  agreed 
consideration,  because  the  Court  might  happen  to  think  that 
what  is  offered,  plus  damages,  might  be  of  equal  benefit  to 
him.  He  is  entitled  to  the  thing  agreed  upon,  and  cannot 
be  forced  to  accept  anything  else,  though  as  good  or  even 
better  in  the  opinion  of  the  Court. 

Of  course,  the  division  of  performance  renders  it  easier 
to  compute  the  damages  for  a  breach  of  any  one  portion, 
but  so  does  the  apportionment  of  price  in  a  contract  to  de- 
liver one  hundred  tons  of  coal  at  so  much  a  ton,  and  who 
would  argue  that  therefore  the  purchaser  must  accept  fifty 
tons  and  damages  for  the  non-delivery  of  the  rest  ? 

If  he  does  accept  it,  such  apportionment  of  price  aids  in 
ascertaining  the  value  of  the  part  performance,  but  it  cannot 
compel  him  to  accept  what  he  never  agreed  to  buy.  Lord 
Blackburn's  view  can  be  supported,  either  upon  the  theory 
that  the  contract  is  in  fact  not  one  contract,  each  part  having 
relation  to  and  depending  upon  every  other,  but  a  grpup  of 
independent  contracts,  the  performance  or  non-performance 
of  any  one  having  no  effect  on  any  other,  but  entitling  the 
party  aggrieved  to  damage ;  or,  upon  the  theory  which  is  in 
effect  much  the  same  advanced  by  Brett,  L.  J.,  in  Honck  v. 
Muller,  that  while  the  contract  is  entire,  by  the  division  of 
performance,  the  parties  have  expressed  their  intention  that 
an  action  for  damages  shall  be  sufficient  remedy  for  a  breach 
of  any  one  installment.  These  theories  are  at  least  intel- 
ligible, but  it  is  submitted  that  the  most  casual  consideration 
will  show  them  to  be  erroneous.  There  are  so  many  and 
sufficient  reasons  for  the  division  of  performance,  so  many 
and  valuable  objects  to  be  attained  thereby  that  it  would 
seem  a  mere  perversion  of  reasoning  to  hold  that  merchants 
had  adopted  such  a  form  for  the  express  purpose  of  waiving, 
one  of  the  most  valuable  rights  which  parties  to  a  contract 


Digitized  by 


Google 


402  BREACH   OF  ONE  INSTALLMENT  OF  A 

can  possess — that  of  going  elsewhere  to  get  what  they  find 
it  impossible  to  obtain  under  the  contract. 

A  form  of  contract  apparently  particularly  appropriate 
to  secure  to  a  purchaser  a  constant  regular  supply  of  goods, 
without  having  to  purchase  and  pay  for  all  at  once,  or  to 
provide  a  seller,  a  certain  dependable  market  is  construed  to 
amount  to  an  agreement,  that  both  of  these  are  utterly  im- 
material, and  that  the  parties  will  willingly  buy  or  sell  what- 
ever part  the  other  will  deliver,  or  accept  and  sue  for  dam- 
ages for  the  rest. 

Surely  this  is  not  ascertaining  and  giving  effect  to  the 
intent  of  the  parties  as  evidenced  by  the  contract,  but  an  at- 
tempt by  overlooking  the  obvious  objects  of  such  a  form  of 
contract  to  torture  it  into  an  expression  of  an  intention, 
which  will  support  a  view  of  the  law  which  most  nearly  ac- 
cords with  the  sense  of  abstract  justice  of  a  judge,  always 
perhaps  a  trifle  too  susceptible  to  the  hardships,  real  or  im- 
aginary, of  individual  suitors. 

While  Lord  Justice  Brett's  theory  is  open  to  the  criticism 
that  he  overlooks  the  obvious  object  of  this  form 
of  contract,  in  order  to  extract  from  it  an  intention  of  the 
parties,  which  while  it  defeats  the  apparent  object  of  this 
form  of  contract,  seems  best  designed  to  effect,  will  support 
his  view  of  the  justice  of  the  case,  it  allows  the  rights  of  the 
parties  to  be  governed  by  their  intention  so  discovered. 

The  third  position  taken,  on  the  contrary,  ignores  the 
intention  of  the  parties  at  the  time  of  contracting,  and  de- 
termines the  effect  of  a  breach  of  one  installment  according 
to  the  defaulting  party's  intention  to  perform  the  residue, 
and  to  substantially  atone  for  the  breach,  such  intention 
being  evidenced  by  the  circumstances  surrounding  the 
breach.  Such  is  the  position  taken  by  Lord  Coleridge  in 
Freek  v.  Burr,  L.  R.,  9  C.  P.  208,  L.  J.  Brett,  in  Bloomer  v. 
Bernstein,  L.  R.,  9  C  P.  558,  and  possibly  by  the  House  of 
Lords  in  Mersey  v.  Naylor,  though  the  circumstances  were 
so  peculiar,  and  the  opinions  so  inconclusive  that  it  is  hardly 
safe  to  trust  that  case  as  authority  beyond  its  own  facts. 

Under  this  rule,  the  question  which  must  be  determined 
is,  Has  the  party  by  his  default  intimated  an  intention  to 
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refuse  to  substantially  perform  the  contract  as  entered  into, 
and  so  to  abandon  it,  and  has  the  other  party  accepted  such 
intimation  as  terminating  the  contract?  In  other  words, 
a  true  rescission  by  mutual  consent,  evidenced  on  the  one 
side  by  the  circumstances  and  quality  of  the  default,  and  by 
the  refusal  of  the  other  party  to  continue  bound. 

The  question  involves  two  distinct  and  most  difficult  issues 
of  fact.  First.  Notwithstanding  the  breach,  can  the  contract 
still  be  performed  substantially  as  agreed  ?  Second.  From 
the  conduct  of  the  party  in  default,  can  there  be  gathered 
an  intimation  of  an  intention  not  to  make  such  a  substan- 
tial performance  to  perform  the  residue,  and  to  atone 
for  the  breach  by  as  full  a  performance  of  the  part  broken 
as  is  still  possible? 

This  rule  is  open  to  grave  criticism.  First.  It  violates  the 
rule  that  a  party  to  a  contract  need  only  accept  that  which  he 
bargained  for — ^by  applying  to  executory  contracts  the  doc- 
trine of  substantial  performance,  only  applicable  to  contracts 
executed,  when  as  in  Boone  v.  Eyre  a  substantial  perform- 
ance has  been  accepted  and  retained. 

Second.  It  gives  effect  not  to  the  intention  of  the  parties 
as  evidenced  by  the  contract,  but  to  the  intention  of  a  party 
in  default  to  atone  for  his  breach  as  evidenced  by  his  acts 
and  declaration  at  the  time  of  the  breach,  and  the  circum- 
stances attending  it.  !'    '''^'Sl] 

The  rule  in  Freeth  v.  Burr  has,  it  is  submitted,  been  much 
misunderstood.  It  is  often  taken  to  be  that  a  default  as  to 
any  one  installment  will  not  terminate  the  residue  of  the 
contract  unless  it  indicates  an  intention  to  refuse  to  perform 
the  residue. 

Such  a  reading  of  this  case  makes  the  contract  not  divisi- 
ble, but  a  group  of  separate  contracts,  a  breach  of  any  one 
of  which  affects  any  other  only,  when  attended  by  circum- 
stances amounting  to  a  repudiation,  a  breach  by  anticipation 
of  the  others.  However,  the  facts  were  that  the  seller 
having  been  dilatory  in  his  deliveries  of  one  installment,  the 
purchaser  assumed  the  right  to  retain  the  money  due  there- 
on, to  secure  himself  against  further  delays.  He  did  not 
refuse  to  pay  for  the  installment  eventually ;  in  fact,  he  an- 
nounced his  intention  finally  to  pay  all  due,  under  the  whole 
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contract,  less  damages  for  delay  in  deliveries.  And  Cole- 
ridge, J.,  held  that  the  question  to  be  left  to  the  jury  was 
whether  the  failure  to  pay  evidenced  an  intention  to  abandon 
and  altogether  refuse  performance  of  the  contract,  "to  no 
longer  be  boimd  by  the  contract,"  not,  it  is  to  be  noted,  of 
*'the  residue  of  the  contract."  And  he  distinguished  the  case 
of  Hoare  v.  Reunie  on  the  ground  that  there  the  Court  must 
have  held  that  the  failure  to  perform  the  one  installment 
entirely  destroyed  the  whole  object  of  the  contract ;  and  so, 
since  a  substantial  performance  of  the  contract  as  a  whole 
had  become  impossible  the  breach  evidenced  an  intention 
to  abandon  the  contract  as  entered  into,  and  to  renounce  all 
rights  under  it.^ 

So  in  Bloomer  v.  Bernstein,  L.  R.,  9  C.  P.  588,  the  pur- 
chaser having  failed  to  pay  a  bill  of  lading  for  one  install- 
ment, the  seller  refused  to  continue  to  deliver.  Mr.  Justice 
Brett  left  to  the  jury  the  question  whether  he  would  have 
been  able  to  pay  at  any  time  during  the  continuation  of  the 
contract,  for  the  bill  of  lading,  unpaid  for;  not  whether 
he  would  pay  for  the  other  bills  of  lading  when  presented, 
after  each  future  delivery,  leaving  the  seller  to  an  action  for 
damages,  for  his  remedy  for  the  existing  failure  to  pay ;  and 
this  was  by  the  Court  above  held  z  proper  direction. 

So  in  ex  parte  Chalmer,  L.  R.,  8  Ch.  App.  289,  the  buyer 
of  goods  on  credit  having  become  insolvent,  and  one  install- 
ment being  unpaid  for,  had  no  right  to  demand  future  de- 
liveries without  tendering  the  price  of  them  in  cash,  and 
also  the  price  of  the  delivery  still  unpaid  for.  And  lastly,  it 
offends  against  the  whole  theory  of  Commercial  Contract 
Law — a  theory  based  on  the  necessities  of  mercantile  life, 
which  is  that  the  highest  essential  is  certainly  as  to  con- 
tractual rights  and  obligations,  that  the  contract  shall  itself 
show  with  certainty  what  each  party  is  bound  to  do  there- 
under. 

According  to  this  rule  a  party  against  whom  a  default  has 

^As  a  viatfcer  of  fact  this  was  jost  what  the  Court  in  that  case  refhsed  to 
even  discuss.  They  held  it  immaterial  whether  the  default  defeats  the 
oltject  of  the  contract,  or  rendered  a  snhetantial  performance  impossible ; 
it  was  not  in  accordance  with  the  contract,  therefore  there  could  never  be 
a  tender  under  its  terms  which  alone  the  purchaser  had  agreed  to  accept 
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been  committed  as  to  any  one  installment,  has  no  other 
standard  by  which  to  measure  his  rights  save  a  prognosis  of 
the  decision  of  Court  and  jury  as  to  two  most  difficult  ques- 
tions of  fact.  The  defaulter's  intention  to  abandon  the  con- 
tract evidenced  by  the  circumstances  of  the  breach,  and  the 
possibility  of  a  substantial  performance,  notwithstanding 
the  breach. 

How  difficult  this  is,  is  best  shown  by  this :  that  in  Mersey 
v.  Nay  lor,  'Lord  Coleridge,  who  himself  was  the  father  of 
the  rule,  was  reversed  by  two  higher  Courts  as  to  these 
questions  of  fact.  How  can  a  merchant  be  required  to  more 
accurately  solve  such  questions  than  a  judge  of  such  great 
reputation  and  familiarity  with  such  points? 

Such  are  the  decisions  prior  to  Mersey  v.  Naylor,  L.  R., 
9  App.  Cas.  434,  decided  by  the  House  of  Lords,  and  so 
binding  authority  upon  all  points  directly  decided  thereon. 

Francis  H.  Bohlen. 
(To  be  concluded  in  next  issue.) 
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It  will  be  noticed  that  the  vote  in  the  Virginia  Convention 
was  in  the  proportion  of  nine  to  eight  in  favor  of  ratifica- 
tion— 2l  very  even  division.  Whether  this  was  the  result  of 
the  arguments  of  Mr.  Henry  and  others  as  to  the  necessity 
of  a  bill  of  rights  and  certain  amendments  as  conditions  pre- 
cedent to  ratification,  or  to  an  imwillingness  to  enter  into  a 
union  of  a  radically  different  character  from  the  Confed- 
eracy, it  is  not  possible  to  say  with  certainty.  But  the  strong 
probability  is  that  the  former  was  the  controlling  reason  for 
the  large  negative  vote.  Of  course,  there  was  also  the  con- 
servative spirit,  which  makes  us  often  choose  to  bear  the 
ills  we  have  rather  than  fly  to  others  that  we  know  not  of. 
The  proposed  new  Government  was  admittedly  an  untried 
experiment.  Mr.  Madison  had  frankly  told  the  Convention 
that  it  was  sui  generis — ^that  there  was  not  its  like  to  be 
found  in  history ;  and  men  naturally  hesitate  to  risk  their  all 
upon  an  unknown  sea. 

Second  only  to  Virginia  in  importance  was  Massachusetts. 
The  Convention  in  that  State  was  held  in  January,  1788. 
It  was  a  much  larger  body  than  the  Virginia  Convention,  its 
members  numbering  about  three  hundred  and  fifty.  The 
debates  are  not  as  fully  or  as  accurately  reported,  but  there 
is  quite  enough  to  give  us  a  clear  idea  of  the  proceedings. 
There  were  fewer  participants  in  debate,  proportionately, 
than  in  Virginia,  and  there  seems  to  have  been  less  ability 
displayed.  But  there  is  much  similarity  between  the  debates 
in  the  two  Conventions — ^much  the  same  arguments  were 
used  for  and  against  the  Constitution.  It  was  resolved  at 
the  outset — ^just  as  in  Virginia — to  debate  the  Constitution 
section  by  section;  and  this  resolution,  while  not  perhaps 
strictly  adhered  to,  was  yet  much  better  enforced  than  in 
Virginia — ^possibly  owing  to  the  absence  of  any  counter- 
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part  of  Patrick  Henry,  although  Messrs.  Thompson  and 
Nason  were  not  unlike  him.  Of  course,  it  was  contended 
by  the  extreme  opponents  of  the  Constitution  that  it  was  a 
scheme  for  consolidation,  which,  if  adopted,  would  annihi- 
late the  State  Governments.  But  its  partly  Federal,  partly 
National  character  seems  to  have  been  more  generally  un- 
derstood and  appreciated  than  in  Virginia.  It  was  quite 
understood  that  it  was  a  radical  departure  from  the  Articles 
of  Confederation — and  the  chief  and  most  weighty  objec- 
tion to  it  was  that  it  might  easily  become  a  centralized  gov- 
ernment, putting  the  people  out  of  control  of  their  own 
immediate  affairs;  and  local  self-government  was  one  thing 
which  they  could  not  then — ^and  would  not  now — abandon. 
Realizing  that  the  new  government  would  act  on  individuals 
in  many  ways,  and  was  intended  to  do  so,  they  felt  that  the 
absence  of  a  bill  of  rights,  and  of  an  express  declaration  that 
the  new  government's  powers  were  to  be  those  granted  by 
the  instruments,  and  no  more,  was  for  that  very  reason  a 
serious  defect.  There  was,  happily,  a  strong  realization  that 
the  interests  of  all  the  States  were  in  many  ways  identical 
and  bound  up  with  each  other.  General  Heath  declared  freely 
in  the  debates  that  he  considered  himself  not  as  an  inhabitant 
of  Massachusetts,  but  as  a  citizen  of  the  United  States.  The 
remark  was  made  when  the  Convention  was  debating  the 
powers  for  the  biennial  election  of  representatives.  Some 
members  considered  that  the  elections  should  be  annual,  and 
Montesquieu  was  quoted  to  that  effect.  To  this  it  was  re- 
plied by  Mr.  Davis  that  the  remark  applied  to  "single  gov- 
ernments and  not  to  confederated  ones,"  and  it  was  again 
and  again  pointed  out  that  as  Congress  and  the  other 
branches  of  the  new  government  were  given  certain  defi- 
nately  stated  powers  and  no  others,  the  annihilation  of  the 
State  Governments  was  impossible — and,  indeed,  that,  as  in 
many  ways,  the  National  Government  was  dependent  upon 
the  States.  For  example,  in  the  Senate,  and  even  in  the 
House,  as  its  members  were  to  be  chosen  by  those  entitled  to 
vote  for  the  more  numerous  branch  of  the  State  Legislatures, 
the  ruin  of  the  State  Governments  would  carry  with  it  the 
ruin  of  the  National  Government,  and  this,  although  it  was 
distinctly  admitted  that  it  was  not  a  simple  Confederacy 
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which  they  were  framing.  Mr.  King  said,  'The  introduc- 
tion to  his  Constitution  is  in  these  words :  We,  the  people/ 
The  language  of  the  Confederation  is,  We,  the  States/  The 
latter  is  a  mere  Federal  Government  of  States.  Those, 
therefore,  that  assemble  under  it  have  no  power  to  make 
laws  to  apply  to  the  individuals  of  the  States  confederated." 
And  Mr.  Stillman  later  quoted  with  approval  the  letter  of 
Governor  Randolph,  in  which  he  points  out  the  impossibility 
of  satisfactorily  amending  the  Articles  of  Confederation, 
and  the  consequent  necessity  for  throwing  them  aside. 

Very  strong  expressions  as  to  the  vital  necessity  for  Union 
are  frequent,  and  those  who  did  not  like  the  Constitu- 
tion in  many  ways  voted  for  it  in  the  end  rather  than  risk 
disunion.  It  is  doubtful,  however,  whether  the  Constitu- 
tion would  have  been  ratified  had  it  not  been  for  the  intro- 
duction of  certain  suggested  amendments  by  Mr.  Hancock, 
the  President.  I  think  that  if  these  amendments  had  been 
made  conditions  precedent  to  Massachusett's  adoption  of  the 
Constitution,  it  would  have  been  adopted  by  a  very  large 
majority.  The  amendments  were  discussed  at  length,  many 
of  them,  and  all  affirmed.  One  of  the  amendments  was  to 
the  effect  that  all  powers  not  expressly  delegated  to  Congress 
are  reserved  to  the  States.  This  Mr.  Adams  pronounced 
to  be  a  summary  of  a  bill  of  rights,  and  consistent  with  the 
second  article  of  the  Confederation,  as  to  the  retention  by 
each  State  of  its  sovereignty,  independence,  etc.  But  Mr. 
Mason  was  not  yet  satisfied.  He  adverted  to  the  preamble 
of  the  Constitution,  and  said  if  it  did  not  go  to  the  annihila- 
tion of  the  State  Governments,  and  to  a  perfect  consolidation 
of  the  whole  Union,  he  did  not  know  what  did.  He  said 
further :  "We  are  under  oath ;  we  have  sworn  that  Massa- 
chusetts is  a  sovereign  and  independent  State.  How,  then, 
can  we  vote  for  this  Constitution,  that  destroys  that  sov- 
ereignty?" 

Colonel  Vamum  begged  to  remind  him  that  that  very  oath 
provided  an  exception  of  the  power  to  be  granted  to  Con- 
gress. 

The  form  of  ratification  which  was  submitted  to  the  Con- 
vention was  as  follows : 
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Commonwealth  of  Massachusetts. 

In  Convention  of  the  Delegates  of  the  Common- 
wealth OF  Massachusetts,  1788. 

The  Convention  having  impartially  discussed  and  fully 
considered  the  Constitution  for  the  United  States  of  Amer- 
ica, reported  to  Congress  by  the  Convention  of  Delegates 
from  the  United  States  of  America,  and  submitted  to  us  by 
a  resolution  of  the  General  Court  of  the  said  Commonwealth, 
passed  the  twenty-fifth  day  of  October  last  past;  and  ac- 
knowledging with  grateful  hearts  the  goodness  of  the  Su- 
preme Ruler  of  the  Universe  in  affording  the  people  of  the 
United  States,  in  the  course  of  His  providence,  an  oppor- 
tunity, deliberately  and  peaceably,  without  fraud  or  surprise, 
of  entering  into  a  solemn  compact  with  each  other,  by  as- 
senting and  ratifying  a  new  Constitution,  in  order  to  form  a 
more  perfect  Union,  establish  justice,  insure  domestic  tran- 
quillity, provide  for  the  common  defence,  promote  the  gen- 
eral welfare,  and  secure  the  blessings  of  liberty  to  themselves 
and  their  posterity,  DO,  in  the  name  and  in  behalf  of  the 
people  of  the  Commonwealth  of  Massachusetts,  assent  to  and 
ratify  the  said  Constitution  for  the  United  States  of  Amer- 
ica. And,  as  it  is  the  opinion  of  this  Convention,  that  certain 
amendments  and  alterations  in  the  said  Constitution  would 
remove  the  fears  and  quiet  the  apprehensions  of  many  of  the 
good  people  of  the  Commonwealth,  and  more  eflfectually 
guard  against  an  undue  administration  of  the  Federal  Gov- 
ernment, the  Convention  do  therefore  recommend  that  the 
following  alterations  and  provisions  be  introduced  into  the 
said  Constitution,"  etc.  Then  follow  nine  amendments,  only 
a  few  of  which  we  need  notice,  i.  "That  it  be  explicitly 
declared,  that  all  powers  not  expressly  delegated  by  the 
aforesaid  Constitution  are  reserved  to  the  several  States  to 
be  by  them  exercised."  3.  "That  Congress  do  not  exercise 
the  powers  vested  in  them  by  the  fourth  section  of  the  first 
article  [to  regulate  elections],  but  in  cases  where  a  State 
shall  neglect  or  refuse  to  make  the  regulations  therein  men- 
tioned, or  shall  make  regulations  subversive  of  the  rights  of 
the  people  to  a  free  and  equal  representation  in  Congress, 
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agreeably  to  the  Constitution/'  4.  The  fourth  suggested 
amendment  limits  the  power  of  Congress  to  levy  direct  taxes, 
except  where  requisitions  have  not  been  complied  with.  Af- 
ter setting  out  the  amendments,  the  form  of  ratification  goes 
on  to  urge  upon  the  representatives  in  Congress  to  use  all 
reasonable  and  legal  methods  to  secure  their  adoption.  The 
vote  on  the  question  of  ratification  was.  Ayes  187,  Noes  168. 
It  is  quite  an  interesting  fact  that  there  is  a  strong  local 
tinge  to  the  vote — ^the  counties  of  Suffolk  and  Essex  voting 
almost  unanimously  "Aye,"  the  county  of  Worcester  voting 
almost  unanimously  ''No." 

It  is  noticeable  here — as  in  Virginia — that  there  was  no 
discussion  practically  as  to  the  bestowal  upon  the  General 
Government  the  exclusive  exercise  of  all  the  highly  sovereign 
powers.  The  whole  people,  if  their  representatives  in  the 
Convention  were  really  representative,  was,  on  the  one  side, 
absolutely  convinced  of  the  necessity  of  a  firm  and  indissol- 
uble Union,  and  equally,  on  the  other,  of  the  necessity  of  a 
determined  stand  against  centralization. 

We  have  been  in  the  South  and  in  New  England;  let  us 
go  now  to  the  Middle  States.  The  New  York  Convention 
assembled  at  Poughkeepsie  in  June,  1788.  It  was  a  much 
smaller  body  than  either  the  Virginia  or  the  Masschusetts 
Convention,  having  only  about  sixty  members.  Yates,  Lan- 
sing and  Hamilton  attended,  as  did  Jay,  Chancellor  Living- 
ston and  several  other  distinguished  and  able  men.  The  de- 
bates as  they  come  down  to  us  are  somewhat  fragmentary; 
but  they  are  very  interesting,  and  show,  it  seems  to  me,  much 
more  ability  than  those  in  Massachusetts.  The  general 
question  was  very  fully  discussed,  and  many  highly  signifi- 
cant things  were  said.  The  extreme  difficulty  of  the  ques- 
tion— ^the  novel  and  unprecedented  nature  of  the  new  Gov- 
ernment— ^appears  very  clearly,  and  much  cogent  argtiment 
was  forthcoming  on  both  sides.  Indeed,  after  the  Conven- 
tion had  been  sitting  about  a  week,  Mr.  Hamilton  remarked 
that  it  was  extremely  easy,  on  each  side,  to  say  a  number  of 
plausible  things,  and  then  laid  down  with  characteristic  clear- 
ness the  following  general  proposition:  "There  are  two 
objects  in  forming  systems  of  government — safety  for  the 
people,  and  energy  in  the  administration.    When  these  ob- 
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jects  are  limited,  the  certain  tendency  of  the  system  will  be 
to  the  public  welfare.  If  the  latter  object  be  neglected,  the 
people's  security  will  be  as  certainly  sacrificed  as  by  disre- 
garding the  former.  Good  Constitutions  are  formed  upon  a 
comparison  of  the  liberty  of  the  individual  with  the  strength 
of  governments :  if  the  tone  of  either  be  too  high,  the  other 
will  be  weakened  too  much." 

After  the  preliminary  work  of  organization,  the  Conven- 
tion resolved  itself  into  a  committee  of  the  whole,  and  Chan- 
cellor Livingston  took  the  floor  in  explanation  of  the  gen- 
eral nature  and  purpose  of  the  new  Constitution  and  in  ad- 
vocacy of  it.  He  maintained  that  the  Confederation  was 
defective  in  principle,  as  it  operated  upon  States  in  their 
political  capacity,  and  not  upon  individuals ;  that  "it  carried 
with  it  the  seeds  of  domestic  violence,  and  tended  ultimately 
to  its  dissolution."  Also,  that  a  federal  republic,  as  the 
steward  of  a  league  among  independent  States,  had  always 
disappointed  its  advocates.  He  was  followed  next  day  by 
Mr.  Lansing,  one  of  the  opponents  of  the  Constitution  in  the 
General  Convention,  in  an  able,  conservative  speech,  in  which 
he  said  that  he  still  was  apprehensive  that  a  consolidated 
government,  partaking  in  a  great  degree  of  republican 
principles,  in  so  extensive  a  territory,  could  not  alone  pre- 
serve the  essential  rights  of  the  people;  and  that  he  pro- 
posed introducing  amendments  looking  to  the  preservation 
of  those  rights ;  and  all  through  the  debates,  this  idea  was, 
as  elsewhere,  the  leading  principle  upon  which  the  opponents 
of  the  Constitution  relied — they  feared  centralization. 
Throughout  there  is  on  all  sides  a  realization  of  the  necessity 
for  Union.  Throughout  there  is  perfect  understanding  that 
the  new  Constitution  differed  vitally  from  the  old.  Mr. 
Melancthon  Smith,  a  leading  opponent  of  the  Constitution  as 
it  came  from  the  General  Convention,  said  that  an  increase 
in  representation  in  the  House  would  be  a  great  improve- 
ment; it  would  make  that  body  more  truly  representative. 
He  said  that  there  were  here,  as  elsewhere,  "natural  aristo- 
crats"— that  is,  men  whose  superior  ability  and  attainments 
differentiated  them  from  the  mass  of  their  fellow-men,  and 
that  it  would  not  be  well  that  all  the  representatives  should 
favor  this  class.    To  avoid  this,  he  suggested  that  the  repre- 
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sentation  should  be  one  for  twenty  thousand  instead  of  one 
for  thirty  thousand — a.  most  remarkable  proposition,  in  view 
of  its  object.  The  change  would  have  entitled  New  York 
to  three  additional  representatives.  Is  it  possible  that  the 
stock  of  "natural  aristocrats"  in  New  York  could  have  been 
so  exhausted  by  sending  six  to  Congress  that  she  could  not 
furnish  three  more?  Mr.  Hamilton,  whose  voice  was  not 
often  heard  in  the  General  Convention,  displayed  very  signal 
ability  in  this,  reaffirming  the  arguments  of  Chancellor  Liv- 
ingston as  to  the  necessity  for  a  Government  acting  upon 
individuals,  and  declaring  over  and  over  again  that  the  prin- 
ciple of  the  Confederation  must  be  totally  eradicated  and 
discarded  before  an  efficient  Government  could  be  expected. 
This  was  not  very  seriously  dissented  from,  although  it  was 
said  that  all  the  ills  the  country  had  suffered  from  could  not 
fairly  be  laid  at  the  door  of  the  Articles  of  Confederation. 
Mr.  Williams,  of  the  opposition,  said  that  the  Constitution 
should  be  so  framed  as  not  to  swallow  up  the  State  Govern- 
ments :  "The  General  Government  ought  to  be  confined  to 
certain  National  objects;  and  the  States  should  retain  such 
powers  as  concern  their  own  internal  policy'' — ^a  principle 
so  sound  that  the  most  ardent  Nationalist  gladly  assented  to 
it.  Mr.  Hamilton  said  that  the  balance  between  the  Na- 
tional and  State  Governments  was  of  the  utmost  importance ; 
and  the  same  thing  was  said  by  others  on  both  sides.  Very 
little  declamation  was  indulged  in,  but  Mr.  G.  Livingston 
created  some  amusement  by  representing  the  Federal  Dis- 
trict as  likely  to  be  surrounded  by  "a  wall  of  gold— of  ada- 
mant, which  will  flow  in  from  all  parts  of  the  Continent." 
He  did  not  hear  the  last  of  his  flowing  wall  for  many  days. 
In  speaking  of  the  Senate,  in  advocating  a  proposition  to 
g^ve  the  various  Legislatures  the  right  to  recall  Senators, 
Mr.  Lansing  said  the  Senate  was  intended  to  represent  the 
sovereignty  of  the  States.  "Now,  if  it  was  the  design  of 
the  plan  to  make  the  Senate  a  kind  of  bulwark  to  the  inde- 
pendence of  the  States  and  a  check  to  the  encroachments  of 
the  General  Government,  certainly  the  members  of  this  body 
ought  to  be  peculiarly  under  the  control  and  in  strict  subor- 
dination to  the  State  who  delegated  them."  Mr.  Livingston 
(R.  R.)  replied  that  it  was  true  the  Senate  was  intended  to 
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represent  the  State  Governments ;  "but  they  are  also  the  rep- 
resentatives of  the  United  States,  and  are  not  to  consult  the 
interests  of  any  one  State  alone,  but  that  of  the  Union." 
And  Mr.  Hamilton  said  that  the  design  of  the  Senate  was  to 
give  stability  and  energy  to  the  Government.  The  difference 
between  the  propositions  of  Mr.  Lansing  and  Chancellor 
Livingston  bring  out  most  clearly,  it  seems  to  me,  the  two 
schools  of  thought.  If  Mr.  Lansing's  premises  are  correct 
— ^if  the  Senators  are  merely  so  many  ambassadors,  so  to 
speak,  then,  of  course,  the  States  should  be  at  liberty  to  recall 
them.  Not  so  if  Mr.  Livingston's  view  be  the  true  one ;  and 
the  utter  impracticability  of  such  a  system  as  Mr.  Lansing 
desired  was  so  patent  that  it  found  few  supporters.  Mr. 
Hamilton  said  that  the  sacrifice  of  the  States  by  the  Senate, 
in  the  General  Government,  was  unimaginable.  The  States 
are  an  essential  part  of  the  general  system,  and  as  long  as 
Congress  realized  this  they  must  "even  upon  principles 
purely  National,"  have  as  firm  an  attachment  to  the  State 
Governments  as  to  the  General  Government.  In  comment- 
ing upon  the  further  remark  that  the  aggregate  representa- 
tion in  the  State  Governments  and  their  aggregate  energy 
was  greater  than  that  of  the  National  Government,  Mr. 
Lansing  said,  "Are  the  States  arrayed  in  all  the  powers  of 
sovereignty?  Can  they  maintain  armies?  Have  they  the 
unlimited  power  of  taxation?  There  is  no  comparison  be- 
tween thepowers  of  the  two  Governments."  There  is  so  much 
of  interest  that  was  said,  that  it  is  extremely  difficult  to  avoid 
very  frequent  use  of  paste  and  scissors.  I  must  not  be 
supposed  to  have  directed  attention  to  every  well-put  argu- 
ment on  either  side,  but  only  to  have  given  samples,  as  it 
were,  of  the  general  views  which  prevailed,  and  which  were 
so  well  brought  out.  The  "general  welfare"  clause  was  ani- 
madverted upon  by  Mr.  Williams,  and  so  far  as  reported  in 
the  debates,  no  one  seems  to  have  explained  to  him  or  to 
the  Convention  that  this  only  empowered  Congress  to  raise 
money  for  the  general  welfare — ^not  to  pass  any  and  all  laws 
promotive  of  it.  And  so  he  went  on  most  vigorously  demol- 
ishing a  man  of  straw.  When  the  question  of  direct  taxation 
by  Congress  was  under  discussion — a  leading  point  here  as 
elsewhere — Mr.  Jay  asked,  "Would  it  be  right  or  politic  that 
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the  sovereign  power  of  a  nation  should  depend  for  support 
on  the  mere  will  of  the  several  members  of  that  nation? 
That  the  interests  of  a  part  should  take  [the]  place  of  that 
of  the  whole,  or  that  the  partial  views  of  one  of  the  mem- 
bers should  interfere  with  and  defeat  the  views  of  all  ?" 

Addressing  himself  to  the  danger  of  the  annihilation  of 
the  State  Governments,  which  he  greatly  feared,  Mr.  Tred- 
well,  in  the  course  of  an  able  speech,  declared  that  the  car- 
dinal error,  in  the  arguments  of  the  supporters  of  the  Consti- 
tution, was,  that  whatever  powers  were  not  granted  by  the 
Constitution  were  reserved.  He  maintained  that  every  State 
Constitution  was  a  recognition  of  the  contrary  principle,  for 
all  contained  express  reservations  in  favor  of  the  people.  He 
continued :  "We  are  told  this  is  a  Federal  Government.  I 
think,  sir,  there  is  as  much  propriety  in  the  name  as  in  that 
which  its  advocates  assume,  and  no  more ;  it  is,  in  my  idea, 
as  complete  a  consolidation  as  the  government  of  this  State, 
in  which  legislative  powers,  to  a  certain  extent,  are  exercised 
by  the  several  towns  and  corporations.  The  sole  difference 
between  a  State  Government  under  this  Constitution  and  a 
corporation  under  a  State  Government  is,  that  a  State  being 
more  extensive  than  a  town,  its  powers  are  likewise  propor- 
tionately extended;  but  neither  of  them  enjoys  the  least 
share  of  sovereignty;  for,  let  me  ask,  what  is  a  State  Gov- 
ernment ?  What  sovereignty,  what  power  is  left  to  it,  when 
the  control  of  every  source  of  revenue,  and  the  total  com- 
mand of  the  militia  are  given  to  the  General  Government? 
That  power  which  can  command  both  the  property  and  the 
persons  of  the  community  is  the  sovereign,  and  the  sole  sov- 
ereign. The  idea  of  two  distinct  sovereignties  in  the  same 
country,  separately  possessed  (italics  in  the  original)  of 
sovereign  and  supreme  power,  in  the  same  matters  at  the 
same  time,  is  as  supreme  an  absurdity  as  that  two  distinct 
separate  circles  can  be  bounded  by  the  same  circumference.'* 
Of  course,  Mr.  Tredwell  was  wrong  in  saying  that  the  States 
were  reduced  to  mere  corporations  by  the  Constitution,  even 
admitting  that  the  Constitution  conferred  all  powers  on  Con- 
gress not  prohibited.  It  still  remained  to  the  States  to  pass 
laws — ^not  mere  municipal  regulations — ^laws  for  the  pun- 
ishment of  crime,  for  descent  and  inheritance,  etc.    But  he 


Digitized  by 


Google 


A  HUNDRED  AND  TEN  YEARS  OF  THE  CONSTITUTION.       415 

was  clearly  right  in  the  absurdity  of  **dual  sovereignty"  in 
any  true  sense.  And  this  brings  us  to  note  the  absence  here, 
as  in  Virginia  and  Massachusetts,  of  any  objection  to  vest- 
ing the  highly  sovereign  powers  in  Congress.  I  can  but  re- 
peat, that  centralization,  and  the  consequent  deprivation 
of  the  people  of  the  immediate  control  of  their  own  affairs, 
was  the  great  evil  against  which  the  opponents  of  the  Con- 
stitution were  fighting.  It  is  quite  noteworthy,  too,  that,  so 
far  as  reported,  there  was  no  discussion  of  account  upon 
the  words,  "We,  the  people.'*  Numerous  amendments,  anal- 
ogous to  those  brought  forward  by  Virginia  and  Massachu- 
setts were  proposed  and  suggested  to  Congress  and  to  the 
other  States  in  a  circular  letter.  The  original  form  of  rati- 
fication was  "upon  condition/^  etc.  This  was  changed  to 
"in  full  confidence,''  and  a  motion  by  Mr.  Lansing  to  reserve 
to  New  York  a  right  to  withdraw  from  the  Union  under 
certain  circumstances  was  voted  down.  The  Constitution  was 
then  ratified  by  the  very  narrow  majority  of  three — thirty  to 
twenty-seven. 

Lucius  S,  Landreth. 
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As  Marksd  by  Decisions  Sblectbd  from  ths  Advamcs 

Reports. 


BANKS  AND  BANKING. 

Following  the  rule  enunciated  in  Bank  v.  Legrand,  103  Pa. 
309,  the  Court  of  Appeals  of  Kansas  has  decided  that  where 

1^^^^^  ^      a  bank  holds  a  note  signed  by  a  principal  and  a 

Apply  D«p(Mtt  surety,  and  the  principal  has  a  deposit  to  his 

to  PMiyBMit    credit  at  the  bank  subsequent  to  the  maturity  of 

of  Noto  ^jj^  „Q^g^  ^^  bank,  while  it  has  the  right,  is  under 
no  duty  to  retain  the  deposit  for  the  payment  of  the  note, 
therefore  its  failure  to  do  so  does  not  discharge  the  surety: 
Citizens'  Bank  v.  Elliott,  59  Pac.  1 102. 


CONSTITUTIONAL  LAW. 

Judge  Lochren  of  the  District  Court  (D.  Minn.)  has  gen- 
erally been  regarded  as  a  careful  and  clear-headed  judge,  and 
PoroifB   Tor^  the  stump  speech  which  he  delivered  in  Ex  Parte 

rttorj  of      Ortix,  100  Fed.  955,  on  "  The  Constitution  Follows 

^Bxtenst^^*  ^^  Flag,"  came  as  a  shock  and  a  surprise  to  the 

constitiitioii   profession.    The  case  arose  upon  an  application 

Thorato  for  a  writ  of  habeas  corpus  brought  by  an  inhabi- 
tant of  Porto  Rico,  who  had  been  convicted  of  murder  by  a 
military  tribunal  of  the  United  States  on  that  island.  Judge 
Lochren  wrote  a  lengthy  and,  it  must  be  admitted,  logical 
and  forcible  opinion,  to  the  effect  that  immediately  upon  the 
acquisition  of  Porto  Rico  by  the  United  States  the  federal 
constitution  came  into  effect  diere,  wherefore  conviction  could 
be  had  only  by  indictment,  grand  and  petit  juries,  etc. 

Having  thus  demonstrate  to  his  satisfaction  that  the  con- 
stitution followed  the  flag,  the  judge  turned  around  and 
announced  that  all  that  he  had  said  before  was  mere  dictum, 
since  in  the  case  at  bar  the  constitution  did  not  apply  at  all, 
for  the  reason  the  crime  and  prosecution  thereunder  had 
taken  place  previous  to  April  11,  1898,  upon  which  date 
Porto  Rico  became  a  part  of  the  United  States,  by  virtue  ol 
the  ratification  of  the  treaty  between  Spain  and  the  United 
States.  The  proceedings  of  the  military  tribunal  were  there- 
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CONSTITUTIONAL  LAW  (Continned). 

fore  held  to  be  within  its  jurisdiction,  and  the  petition  for  the 

writ  was  dismissed. 

The  excuse  given  by  the  judge  for  his  constitutional 
discussion  causes  a  lawyer  to  smile.  He  says :  "  In  view  of 
this  conclusion,  it  might  seem  unnecessary  to  examine,  even 
as  briefly  as  I  have,  the  claim  that  the  constitution  does  not 
apply  to  newly-acquired  domain  of  the  United  States,  had 
that  claim  not  been  urged  with  such  confidence  and  amplitude 
of  argument,  as  the  basis  on  which  the  decision  of  the  case 
must  rest,  that  acquiescence  might  be  inferred  from  silence.'' 
Why  could  he  not  have  said,  in  a  dozen  words,  that  the  ques- 
tion, although  presented  and  argued,  was  not  necessary  to  the 
decision  of  the  case  and  would  therefore  be  passed  by  without 
comment?  The  answer  might  possibly  be,  in  the  words  of 
the  judge,  that  the  constitutional  question  has  hitherto  been 
discussed  only  in  "  an  elaborate  argument  of  a  law  officer  of 
the  war  department,  as  well  as  arguments  of  several  distin- 
guished senators.^' 

In   1899  the  Legislature  of  New  York  passed  a  law  pro- 
viding for  the  imposition  of  taxes  by  counties  for  the  purpose 
TauHonfor    ^^  reimbursing  all  county  officers  for  expenses 
PaMic        incurred  in  criminal  prosecutions,  previous  to  the 
ParpoM,  Govts  passage  of  the  law,  in  which  they  had  been  ac- 
^J^l^^   quitted.     In  In  Re  Jensen,  60  N.  Y.  Suppl.  933, 
the  law  was  attacked  on  the  ground  that  it  violated 
the  constitution  of  New  York  in  imposing  taxation  for  a  non- 
public purpose.    The  Supreme  Court  of  New  York,  while 
admitting  that  a  law  might  be  regarded  as  public  which  pro- 
vided for  reimbursement  for  future  prosecutions,  held  that  the 
alleged  moral  obligation  of  the  counties  to  defray  the  expenses 
of  past  prosecutions  did  not  give  a  public  character  to  the 
law  in  question. 

The  Supreme  Court  of  the  United  States  has  dismissed  for 
want  of  jurisdiction,  the  bill  in  equity  filed  in  that  court  by 
jartodictfcm  In  ^^  State  of  Louisana  against  the  State  of  Texas, 
5aits  BctwMo  its  govemor  and  its  health  officer.  The  bill  sought 
****~  to  obtain  relief  against  the  action  of  the  governor 
and  the  health  officer  of  Texas  in  instituting  a  practical  embargo 
against  all  goods  coming  into  Texas  from  New  Orleans  on 
the  alleged  ground  of  a  yellow  fever  epidemic  :  Louisiana  v. 
Texas  et  al.,  20  Sup.  Ct.  251.  The  court  were  of  the  unani- 
mous opinion  that  the  bill  should  be  dismissed,  but  the  mem- 
bers adopted  different  grounds  of  opinion.  Fuller,  C.  J., 
thought  that  the  embargo  by  order  of  the  govemor  of  Texas 
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was  not  such  state  action  as  would  present  a  controversy 
between  the  two  states ;  Harlan,  J.,  was  of  the  opinion  that 
no  harm  had  been  done  to  the  State  of  Louisiana,  but  merely 
to  some  of  the  citizens  thereof;  and  Brown,  J.,  while  intimat- 
ing that,  if  the  matter  had  affected  all  the  citizens  of  Louisiana, 
a  "  controversy  "  between  the  states  would  have  arisen,  based 
his  concurrence  on  the  ground  that  the  State  of  Louisiana 
could  not  act  on  behalf  of  the  inhabitants  of  New  Orleans  alone. 

In  order  to  render  its  fish  and  game  laws  effective,  the  Leg- 
islature of  New  York  seems  to  have  gone  a  little  too  far.     In 
Pwtign       ^^92  ^^  ^^^  ^^^  passed  (C.  488,  §  1 10)  rendering  it 
Commerce,    a  misdemeanor  for  a  person  to  "  have  in  his  pos- 
puh  Trade,     sessiou  "  Certain  varieties  of  fish  during  the  closed 
Reflation     geason.     In  Peoplf  v.  Bufa/o  Fish   Co,,  62  N.  Y. 
Suppl.  543,  the  defendant,  indicted  under  this  law,  defended 
on  the  ground  that  the  fish  in  question  were  imported  from 
Canada,  where  they  had  been  caught.    The  Supreme  Court 
of  New  York  held  that,  as  to  fish  imported  from  another  state 
or  a  foreign  country,  the  law  was  void,  as  an  attempted  regu- 
lation of  commerce  on  a  subject  requiring  a  uniform  system 
of  regulation,  and  therefore  exclusively  within  the  control  of 
Congresf:. 

CORPORATIONS. 

The  laws  of  Kansas,  in  regard  to  the  rights  of  creditors  in 
insolvent  corporations,  have  become    famous  as  sources  of 

Right  of  litigation  throughout  the  whole  United  States. 
Creditor  to  Sue  The  latest  instance  where  they  have  been  called 
stockholder,  Jnto  question  occurred  in  Woodwarth  v.  Bowles,  60 
faniMirment  p^^  ^^^^  decided  by  the  Supreme  Court  of  Kansas 
itself.  Under  the  state  insolvent  corporation  law,  each  creditor 
of  an  insolvent  corporation  was  given  a  direct  right  of  action 
against  the  stockholders.  In  1897  the  Legislature  of  Kansas 
passed  an  act  (C.  47,  §55)  providing  that  assignees  of  insolvent 
banks  should  have  power  to  suspend  the  bringing  of  such 
actions  by  the  banks'  creditors  for  the  period  of  one  year,  dur- 
ing which  period  the  assignees  were  required  to  bring  suit  for 
the  benefit  of  all  creditors.  Following  Mech.  Bank  v.  Fidelity 
Ins,  Co,,  87  Fed.  1 14,  the  court  held  that  the  separate  right  of 
action  given  to  the  creditor  was  a  contractual  one,  therefore, 
as  to  creditors  whose  rights  had  accrued  previous  to  1897,  the 
law  was  void  as  an  impairment  of  the  obligation  of  contracts. 

The  late  case  of  the  Associated  Press  has  been  discussed  so 
widely  that  it  is  but    necessary  to  give  its  citation  in  the 
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CORPORATIONS  (Continued). 

AfMciatod  advance  reports  :  Inter-Ocean  Pub.  Co,  v.  Associ- 
Press,  Public  ated  Press,  56  N.  E.  822.  It  will  be  remembered 
Interest  ^Yi2X  in  this  case  the  Supreme  Court  of  Illinois 
decided  that  the  Associated  Press  is  a  quasi-public  corpora- 
tion ;  therefore  it  cannot  make  and  enforce  a  by-law  that  its 
subscribers  may  not  receive  news  from  other  sources,  under 
penalty  of  expulsion. 

In  Walter  v.  Merced  Acad,  Asso.  et  al,  59  Pac.   136,  the 
defendants,  who  had  been  stockholders  in  a  corporation  for 
Salt  by       ^^^  years,  were  sued  by  a  creditor  of  the  corpora- 
creditor      tion  for  unpaid   balances  on   their  stock.     The 
Affsinst       defence  set  up  was  that  there  was  a  material  vari- 
stockhoider    ^^^^  between  their  agreements  of  subscription  to 
the  stock  and  the  articles  as  to  the  purposes  of  the  corpora- 
tion.   The  Supreme  Court  of  California  properly  held  that  this 
defence  was  unavailing  as  against  corporation  creditors,  but  it 
does  not  clearly  appear  whether  the  court  based  its  decision 
on  the  broad  ground  that  the  defendants  were  stockholders,  or 
upon  the  fact  that  by  their  laches  in  asserting  their  rights,  the 
defendants  were  estopped. 


CRIMINAL  LAW. 

Rev.  Stat.  (U.  S.)  §  5418,  makes  it  a  crime  to  counterfeit  any 
"  bid,  proposal,  guaranty,  official  bond,  public  record,  affidavit 
Cottotcrfeiting  or  Other  writing."  In  United  States  v.  Ah  Won,  97 
Blank  Fed.  494,  the  defendant  was  indicted  for  counter- 
certificate  teiting  a  blank  form  of  certificate  of  residence, 
issued  by  the  government  to  Chinese  persons  entitled  to 
remain  in  the  country.  Judge  Bellinger,  of  the  Circuit  Court 
(D.  Or.),  decided  that  as  the  form  was  of  no  value  or  meaning 
in  its  blank  condition,  the  act  of  the  defendant  did  not  come 
within  the  purview  of  the  statute. 

In  New  York  there  is  the  generally  prevailing  statutory 
rule  that  no  conviction  in  rape  may  be  had  upon  the  testi  • 
Corroborative    ^^^V  ^^  ^^  prosecutrix  "  unsupported  by  other 

BvideDce^^  evidence."  In  People  v.  Page,  56  N.  E.  750,  the 
In  Case  of  Court  of  Appeals  of  New  York  was  called  upon 
■^■P*  to  consider  what  evidence  amounted  to  corrobora- 
tion under  the  statute.  Held,  that  neither  (i)  the  fact  that  the 
prosecutrix  made  a  subsequent  complaint  of  the  offence,  nor 
(2)  that  the  defendant  remained  silent  when  told  that  this 
complaint  against  him  had  been  made,  amounted  to  such  cor- 
roboration as  would  support  a  conviction. 
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DAMAGES. 

The  articles  of  separation  between  a  husband   and   wife 
included  a  bond  given  by  the  husband  in  the  sum  of  ;j2,ooo, 
Bond.        to  secure  the  payment  by  him  to  his  wife  of  $25 
Recovery  of    per  month.     It  was  also  provided  in  the  bond  that 
Penal  5aai     jf^  ^^  j^^y  time,  the  obligor  defeulted  in  the  pay- 
ment of  any  of  the  monthly  instalments  for  more  than  fifteen 
days,  the  principal  sum  and  interest  should  become  due  and 
payable.    After  the  obligor  had  defaulted  for  more  than  six 
months,  an  action  was  brought  on  the  bond  for  the  $2fX>o. 
The  obligor  tendered  the  unpaid  instalments  and  claimed  that 
this  would  relieve  him  from  liability  for  the  $2,000^  but  the 
Supreme  Court  of  Pennsylvania  decided  that  his  contention 
was  without  merit :  Biery  v.  SUckel,  45  Atl.  376. 


EVIDENCE. 

In  New  York  a  strict  construction  is  given  to  the  rule 
which  forbids  parol  evidence  to  add  to,  alter  or  vary  a  written 

Parol  Bvi-     instrument.    In  Stephens  v.  Ely^  56  N.  E.  499,  the 
dence  to      parties  entered  into  a  lease  under  which  the  lessee 

Vary  Leue  ^^^  given  the  right  to  remove  fixtures  erected  by 
him,  at  the  expiration  of  the  term.  When  the  lease  had 
expired,  a  new  lease  was  made  containing  the  usual  covenants, 
but  without  mention  of  any  right  on  the  part  of  the  lessee  to 
remove  the  fixtures.  The  Court  of  Appeals  of  New  York 
held  that  parol  evidence  was  inadmissible  to  show  that  it  was 
the  intention  of  the  parties  to  continue  the  agreement  in 
regard  to  the  fixtures  throughout  the  term  of  the  second 
lease. 


HUSBAND  AND  WIFE. 

The  doctrine  that  the  husband  and  wife'constitute  one  person 
has  been  recently  asserted  by  the  Supreme  Court  of  Florida. 
Afflnitj,  A  statute  of  that  state  (Rev.  Stat.,  §  967)  provides 
Interest  that  a  judge  shall  be  disqualified  from  trying  a 
case  "  by  reason  of  interest,  consanguinity  or  affinity  to  either 
of  the  parties."  In  State  v.  Wall^  26  So.  1020,  the  wife  of  the 
judge  was  the  aunt  of  the  wife  of  one  of  the  parties.  It  was 
held  (i)  that  the  judge  was  an  "affinis  "  of  his  wife's  niece, 
and  (2)  therefore  was  connected  by  affinity  with  the  niece's 
husband,  since  the  husband  and  wife  were  but  one  person  in 
the  eye  of  the  law. 

Whether  or  not  a  wife  may  successfully  bring  an  action  for 
the  alienation  of  her  husband's  affections  is  a  question  upon 
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HUSBAND  AND  WIFE  (Continned). 

Alienation  of  which  the  couits  havc  disagreed.  In  Crocker  v. 
Husband's  Crocker,  98  Fed,  702,  the  Circuit  Court  (D.  Mass.) 
Affections  ^j^  called  upon  to  decide  it  under  the  law  of 
Massachusetts.  Putnam,  Jr.,  held  that  under  the  English 
common  law,  which  existed  in  Massachusetts  unaffected  by- 
statute,  the  mere  alienation  of  the  husband's  affections  did  not 
give  a  right  of  action  to  the  wife,  but  that  the  loss  of  the  hus- 
band's consortium  would  be  an  element  of  damage  if  it  was  the 
probable  consequence  of  any  tort  for  which  l^he  wife  could 
bring  suit. 

The  Supreme  Court  of  Pennsylvania  declared  to  be  a 
necessity  a  course  of  practice  which  Pennsylvania  lawyers 

s^ptir^u  ^^^^  hitherto  adopted  from  abundance  of  caution. 
Acknowiedg-    In  BiftgUr  v.  Bowman,  45  Atl.  80,  the  question 

"^^  ^  was  presented  whether  or  not  the  Married  Wo- 
^*'*  men's  Acts  of  1848,  1887  and  1893  had  relieved  a 
married  woman  from  the  necessity  of  acknowledging  a  deed 
of  her  real  estate  separate  and  apart  from  her  husband,  accord- 
ing to  the  act  of  1770.  It  was  held  that  the  Married  Women's 
Acts  affected  merely  the  power  of  married  women,  and  not 
the  formality  necessary  for  its  exercise ;  therefore  the  act  ot 
1770  was  still  in  force. 

The  conservative  position  retained  by  some  states  to  the 

present  day  on  the  subject  of  the  power  of  married  women  is 

Harried       remarkable.    At  the  present  time  in  Virginia  a 

Women's      married  woman  is  not   liable  on   her  contracts, 

contracu      unless  the  same  are  made  in  respect  to  her  separate 

estate  :  Hirth  v.  Hirth,  34  S.  E.  (Va.)  964. 


INSURANCE. 

In  Johnson  v.  Ins,  Co,^  56  N.  E.  569,  the  insurance  policy 
provided  that  it  should  become  void  "  if  the  premises  hereby 
vaoition  of  insured  shall  become  vacant  by  the  removal  of  the 
Premises,  owner  or  occupant,  and  so  remain  vacant  for  more 
Atendonment  ^)^^  thirty  days."  There  being  evidence  to  show 
that  the  vacancy  was  merely  temporary  in  character,  the 
Supreme  Court  of  Massachusetts  decided  that  the  jury  were 
properly  instructed  that  provision  in  the  policy  would  not 
apply  unless  they  should  find  that  the  vacancy  was  intended 
to  be  permanent. 

NEGLIGENCE. 

One  of  the  first  fruits  of  R,  R.  v.  Conroy,  20  Sup.  Ct.  85,  in 
which,  it  will  be  remembered,  the  Supreme  Court  of  the 
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NEGLIGENCE  (Continued). 

Fellow        United  States  overruled  the  leading  case  of  Ross  v. 

Servants  ^.  R.,  112  U.  S.  3/7,  is  BHegolv.  South,  PacRwy,, 
98  Fed.  959,  where  the  Circuit  Court  of  Appeals  (Ninth  Cir- 
cuit) held  that  an  engineer  and  his  fireman  were  fellow  servants, 
so  as  to  preclude  a  recovery  by  the  fireman  for  the  negligence 
of  the  engfineer. 

Schafer  v.  Central  Rwy,  Co.^  6i  N.  Y.  Suppl.  (Sup.  Ct.) 
806,  is  authority  for  the  propositions  (i)  that  it  is  not  neces- 

Aiightins  sary  for  a  passenger  on  a  street  car  to  give  notice 
»ro«         to  the  conductor  of   his  intention  to  alight,  if 

street  Cm-  j^^  arises  to  alight  at  the  same  time  another  pas- 
senger does,  who  has  given  notice,  and  (2)  that  it  is  not  neg- 
ligence per  se  for  the  passenger  to  fail  to  take  hold  of  the 
railings,  when  alighting,  to  guard  against  a  sudden  starting  of 
the  car. 


PARTNERSHIP. 

Johnson  v.  Haws,  62  N.  Y.  Suppl.  641,  raises  the  question 
whether  or  not  notice  to  a  partnership  creditor  that  one  of  the 

Notice  that  Partners  is  not  to  be  bound  relieves  such  partner 
Partner  is  not  from  liability.  In  that  case  the  two  partners 
Liable  entered  upon  a  building  operation  with  a  provision 
or  Debts  j^^  ^j^^  agreement  that  one  of  them  was  not  to  be 
liable  for  the  debts.  The  plaintiff,  having  notice  of  this  provi- 
sion, supplied  material  for  the  operation  and  sued  the  partner 
who  was  not  to  be  held  liable.  The  Supreme  Court  of  New 
York  decided  that  the  plaintiff  was  bound  by  his  knowledge 
of  the  agreement,  but  Ingraham,  J.,  dissented,  on  the  ground 
that  it  was  acjainst  public  policy  to  allow  a  partner  to  stipulate 
for  the  profits  of  an  undertaking  without  liability  to  the 
creditors,  and  that  the  agreement  for  non-liability  was  binding 
only  between  the  partners. 


PRINCIPAL  AND  AGENT. 

In  /anes  v.   Citizens'   Bank,  60   Pac.  290,  an  action  was 
brought  against  Fred.  R.  Janes  on  a  promissory  note  which 

Parol  Evi-     ^^^  '^^  ^^  usual  fonti :  "  We  promise  to  pay,  etc." 
dence  to  Show  The  note  was  signed :  "  Jacob  Guthrie,  president 

^iUent  **  ^^  Enid  Town  Co.;  Fred.  R.  Janes,  secretary  the 
Enid  Town  Co."  The  Supreme  Court  of  Okla- 
homa, (overruling  the  former  case  of  Keokuk  Co,  v.  Kingsland 
Co.,  5  Okl.  32,)  decided  that  the  note  disclosed  a  latent 
ambiguity  as  to  whether  or  not  the  defendant  signed 
merely  in  his  official  capacity ;  therefore  parol  evidence  was 
admissible  on  the  part  of  Janes,  to  show  that  he  signed  as 
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PRINCIPAL  AND  AGENT  (Continued). 

agent  and  that  he  was  not  to  be  held  h'able  on  the  note.  The 
opinion  of  Hainer,  J.,  contains  a  detailed  review  of  all  the  au- 
thorities on  the  subject. 


QUASI-CONTRACTS. 

The  Supreme  Court  of  Pennsylvania,  while  holding  that 
tolls  which  have  been  illegally  exacted  by  navigation  com- 
R«covery     P^nies   may  be    recovered  back,   requires  as   a 
of  Illegal      prerequisite  to  the  action  that  they  shall  have  been 
Tdte.        paid  under  protest.    Therefore  in  Mon,  Nav,  Co, 
"^**'*       V.    Wood,  45    Atl.   73,  it  was  held  that  in  the 
absence  of  a  protest  at  the  time  of  payment,  or  notice  of  an 
intention  to  demand  back  the  tolls,  they  could  not  be  re- 
covered. 


REAL  PROPERTY. 

The  strong  tendency  of  courts  to  construe  all  conveyances 
to  husband  and  wife  as  conveyances  in  entireties  is  illustrated 
Conveyance  to  ^"^  SifHOHS  V.  Bollinger^  $6  N.  E.  23.  In  that  case 
HtisiMuid  the  conveyance  was  to  "  A.,  and  B.,  his  wife, 
and  wile  jointly."  The  Supreme  Court  of  Indiana  decided 
that  since  all  conveyances  to  husband  and  wife  raise  a  strong 
presumption  of  an  estate  in  entireties,  nothing  less  than  the 
express  words,  '*  in  joint  tenancy,**  is  sufficient  to  create  a 
joint  estate.  The  word  "jointly"  was  therefore  treated  as 
surplusage. 

There  is  some  question  whether  or  not  a  covenant  in  a  deed 
requiring  the  erection  of  dwelling  houses  is  broken  by  the 
Restrictive    ^rection  of  an  apartment  house  for  dwelling  pur- 
covenantt,    poses  Only.     It  was  not  necessary  to  pass  directly 
Apartment    upon  this  question  in  Hurley  v.  Brown,  60  N.  Y. 
""*"**       Suppl.  846 ;   the  Supreme  Court  of  New  York 
deciding  that  a  covenant,  "  to  build   a  substantial  dwelling 
house  to  cost  not  less  than  |i2,500,*'  was  not  exclusive,  so  that 
it  would  prevent  the  erection  of  buildings  other  than  dwell- 
ing houses,  therefore  the  erection  of  an  apartment  house  was 
no  breach. 

The  question  whether  or  not  an  easement  exists  in  favor  of 
land  for  the  flow  of  its  surface  water  over  a  lower  adjoining 
Baiement  lor  property  has  been  variously  decided.     There  are 

Plow  of  many  authorities  both  ways,  and  some  courts 
Surface  Water  j^^jj  ^jj^H  ^^  easement  exists  in  the  country,  but 
that  in  cities  every  owner  of  property  has  the  right  to  improve 
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REAL  PROPERTY  (Continued). 

it  without  regard  to  the  flow  of  surface  waters  from  other  prop- 
erties. In  Carlandv.  Aurin,  53  S.  W.  940,  the  question  first 
arose  before  the  Supreme  Court  of  Tennessee  in  regard  to 
city  lots.  It  was  held,  in  opposition  to  the  weight  of  author- 
ity, that  no  distinction  was  to  be  made  between  city  and  coun- 
try properties,  but  thatthe  easement  in  favor  of  the  upper  prop- 
erty existed  in  both  cases.  The  law  on  this  subject  has  been 
collected  in  38  American  Law  Register  (N.  S.)  707. 


SHERIFFS. 

Contrary  to  the  rule  in  some  states,  it  is  held  in  West 
Virginia  that  as  between  the  parties  to  a  suit  and  their  privies 

Return,  the  retum  of  the  sheriff  IS  conclusive  and  the  party 
impMKhnieiit  injured  by  a  false  return  has  recourse  against  the 
sheriff  only.  Therefore  the  defendant  to  an  action  cannot 
deny  the  service  of  process  upon  him,  when  a  return  to  that 
effect  is  made,  nor  can  he  maintain  a  bill  in  equity  to  enjoin 
the  prosecution  of  the  action  under  these  circumstances: 
Mc Clung  V.  McWhorter^  34  S.  E.  740. 

In  Wells  V.  Johnston^  27  So.  184,  an  action  was  brought 
against  the  sheriff  for  an  illegal  arrest  It  appeared  that  the 
Uabuity  for  Plaintiff,  who  had  been  arrested,  was  not  the  person 
ArrMtof  named  in  the  warrant,  but  that  the  sheriff  had 
wroDs  p«non  reasonable  cause  to  suppose  that  he  was  the  person 
and  had  acted  without  malice.  The  Supreme  Court  of 
Louisiana  at  first  affirmed  a  judgment  for  the  defendant,  but 
upon  rehearing  decided  that  the  liability  of  the  sheriff  was 
absolute  for  a  false  arrest,  and  the  absence  of  malice  was  to  be 
considered  merely  in  mitigation  of  damages.  Watkins,  J., 
delivered  a  strong  dissenting  opinion. 


STATUTE  OF  FRAUDS. 

In  Maryland,  by  virtue  of  a  provision  of  the  state  constitu- 
tion, the  English  statute  of  Frauds  (29  Car.  II.)  is  in  force. 
coBtmctof  The  question  lately  arose  whether  a  parol  promise 
M«Ti«ge  to  marry  came  within  the  statute,  as  being  a  con- 
tract "  not  to  be  performed  within  one  year."  The  Court  of 
Appeals  of  Maryland,  in  a  learned  and  exhaustive  opinion  by 
McSherry,  C.  J.,  after  noting  the  fact  that  there  is  no  English 
authority  on  the  subject,  gives  its  approval  to  those  of  the 
American  cases  which  hold  that  this  form  of  contract  is  with- 
out the  purview  of  the  statute  and  is  therefore  enforceable : 
Lewis  V.  Taptnan^  45  Atl.  459. 
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SURETYSHIP. 

Hyde  v.  MilUr^  60  N.  Y.  SuppL  975,  raises  a  very  interest- 
ing question  regarding  the  duty  of  a  surety,  before  pajring  the 

R«iMMof  ^^^*  ^^  ascertain  whether  or  not  his  principal  has 
iMtorjMy  ^^^^  released.  In  this  case  A.,  who  had  made  a 
of  saraty  to    mortgage  to  B.,  conveyed  the  property  to  C,  who 

^J2J|^     covenanted  to  assume  payment  ol  the  mor^ge 

Pfiya^  debt  A.  thus  became  surety  for  the  mortgage 
debt,  with  C.  as  prindpaL  B.  brought  an  action 
against  A.  and  C.  jointly,  pending  which  B.  and  C.  came  to 
an  arrangement  whereby  B.  released  C,  and  this  release  was 
entered  upon  the  judgment  roll  of  the  action.  B.,  however,  pur- 
sued the  actiontoa  judgment  against  A,  who  paid  it  (in  ignor- 
ance of  the  fact  that  he  had  been  discharged  from  liability  by 
B.'s  release  of  C),  and  A  then  brought  an  action  against  C.  for 
reimbursement  The  Supreme  G)urt  of  New  York  allowed  a 
recovery,  holding  (i)  that  the  release  of  C.  without  notice  to 
A  was  a  fraud  on  A.,  (2)  that  the  entry  on  the  judgment 
roll  was  not  notice  to  A,  and  (3)  that  there  was  no  duty  cast 
upon  A.,  before  paying  B.,  to  ascertain  whether  or  not  C.  had 
been  released.  All  these  propositions  were  denied  in  the  dis- 
senting opinion  of  Spring,  J. 


TRIAL. 

It  is  generally  held  that  in  suits  for  personal  injuries  the 

trial  court  possesses  the    discretion  to  order,  or  refuse  to 

Phyticid      order,  the  physical  examination  of  the    person 

Bxunioation  injured  by  one  of  the  defendant's  physicians.     But 

of  Plaintiff    jf  su^^h  g^Q  order  is  made,  and  the  subject  of  the 

order  refuses  to  submit  to  the  examination,  will  such  refusal 

be  allowed  to  prejudice  any  one  but  the  person  so  refusing  ? 

This  was  the  question  in  Bagwell  v.  Atlanta  St.  Rwy,  Co.,  34 

S.R  10 1 8,  where  the  plaintiff  brought  an  action  for  personal 

injuries  to  his  daughter,  who  was  nearly  twenty-one  years  of 

age.    The  Supreme  Court  of  Georgia  held  that  the  refusal 

of  the  daughter  to  obey  an  order  of  court  decreeing  the 

examination  did  not  affect  the  right  of  the  father  to  recover, 

since  he  had  not  control  over  his  daughter's  movements,  and 

could  not  compel  her  to  undergo  the  examination. 

Reiss  V.  Town  of  Pelhanty  62  N.  Y.  Suppl.  607,  an  action 
for  negligence  against  a  town,  showed  most  remarkable  con- 

MUoondnct    ^"^^  ^^  *^  P^"^  ^^  *^^  J^O^-    ^"  ^  motion  for  a 
of  Jnry.      new  trial,  after  verdict  for  the  defendant,  the  at- 
Affidavito,     tomey  for  the  plaintiff  produced  affidavits,  sigiied 
by  all  the  jury,  that,  m  their  opmion,  "both  the 
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TRIAL  (Continued). 

village  and  the  town  should  have  been  sued,  and  that  the 
entire  damage  should  not  be  borne  by  the  said  town/'  and 
**  that  the  said  jury  believed  that  under  the  law  the  plaintiffs 
could  maintain  an  action  against  both  municipalities  hereafter, 
or  they  would  not  have  brought  in  a  verdict  for  the  defendant." 
Gaynor,  J.,  of  the  Supreme  Court  of  New  York,  while  severely 
scoring  the  action  of  the  jury  as  "  scandalous  "  and  "  out- 
rageous," decided  that  the  mere  fact  that  the  jury  decided  the 
case  according  to  their  view  of  the  law,  instead  of  upon  the 
facts  of  the  case,  did  not  afford  a  ground  for  setting  aside*the 
verdict. 
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IN  MEMORIAM. 


^WIIjSOI^  stii*z. 


Wilson  Stilz,  a  member  of  the  Board  of  Editors  of  the  American 
Law  REGisrrER,  died  on  June  13, 1900.  Mr.  Stilz  was  a  member 
of  the  second  year  class  in  the  Department  of  Law  of  the  Univer- 
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sitj  of  Peniiflylyania.  He  prepared  for  college  at  Eastbum 
Academy,  Philadelphia,  and  mduated  from  that  institution  with 
the  highest  grade  ever  attained  in  its  history. 

Mr.  Stilz  graduated  from  the  Ck>llege  of  the  Uniyersify  in  1898, 
reoeiying  the  degree  of  Bachelor  of  Science  in  Economics.  His 
work  at  College  diowed  his  great  ability  as  a  student — ^for  each  of 
his  four  yean  of  study  he  was  awarded  ^  Honors  "  by  the  Faculty, 
in  Junior  year  taking  the  Terry  prize  for  standing  fint  in  his  class, 
and  his  muluating  tl^sis  on ''  Kailroad  Co-operation  "  was  published 
by  the  Uniyersit^. 

Mr.  Stilz,  in  his  first  year  at  the  Law  School,  diyided  with  another 
member  of  his  class  tlie  prize  for  standing  at  the  head  of  the  class. 
In  his  second  year  Mr.  Btilz  was  taken  iU  just  preyious  to  the  ex- 
aminations. 


Contract — Res  Adjudicata — Judgment  a  Bab  to  Second 
Suit  Upon  Same  Cause  op  Action — Wages.  In  Alie  y.  Nadeau, 
44  AtL  891,  (1899),  defendant  had  agreed  to  hire  plaintiff  for  six 
months  from  Noyember  9, 1897,  at  $10  per  week,  payable  weekly ; 
but  on  January  15,  1898,  plaintiff  was  discharged  by  defendant, 
without  lawful  cause ;  his  wages,  howeyer,  haying  been  paid  in  full 
up  to  that  date,  March  12, 1898,  plamtiff  brought  suit  against  the 
defendant  to  recoyer  damaees  for  his  breach  of  contract,  and  claim- 
ing damages  to  the  date  of  his  writ,  March  12,  and  ultimately  re- 
coyered  damages  for  an  amount  equal  to  the  weekly  wages  agreed 
upon  from  January  15  to  March  12, 1898.  The  present  action  was 
commenced  Noyember  23, 1898,  upon  the  same  breach  of  the  same 
contract,  and  with  intent  to  recoyer  from  defendant  damages,  from 
March  12, 1898  to  May  9, 1898,  the  remainder  of  the  period  ooy- 
ered  by  his  contract  with  plaintiff. 

The  question  for  decision  was  whether  or  not  the  former  judg- 
ment was  a  bar  to  recoyery.  Saya^e,  J.,  decided  that  it  was,  and 
that  for  a  single  breach  of  contract  tibere  can  be  but  a  single  recoy- 
ery. The  plaintiff  was,  in  his  former  action,  *'  entitled  to  recoyer  all 
tfa!e  damages  he  sustained  by  the  breach,  both  present  and  prospec- 
tiye«  and  for  such  a  breach  but  one  action  can  be  maintained. 
Sutherland  y.  Wyer,  67  Me.  64, 1877.  It  is  to  be  presumed  that  in 
his  former  judgment  he  recoyered  all  he  was  entitled  to  receiye  for 
the  breach." 

The  case  is  a  clear  illustration  of  Sedgwick's ''  Elements  of  Dam- 
ages," Rule  21 :  "  For  a  single  cause  of  action  all  damages  incident 
to  it  must  be  assessed  in  a  single  suit,"  but  it  raises  some  interesting 
<]^uestions.  Plaintiff  arj?ued  tnat  the  contract  was  deyisible,  or  con- 
tmuinff,  and  that  there&re  he  could  apportion  his  damages ;  but  the 
court  followed  StUherland  y.  Wver  Tsupra),  where  it  was  decided  in 
accordance  with  the  great  weight  of  authority  that  such  a  contract 
of  employment  was  an  entire  contract,  and  that  therefore  damages 
must  oe  assessed  for  a  breach  of  it  in  a  single  action.    Parker  y. 
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Russell,  133  Mass.  74,  (1882).  WichUa  &  W.  R.  R.  Co.  v.  Beebe, 
39  Kas.  465,  (1888).  In  case  of  a  final  and  condusiTe  breaoh  ot 
such  a  contract,  as  bj  a  discharge,  the  party  discharged  is  exonerated 
from  any  further  performance  of  the  contract,  and  may  sue  at  once 
for  such  damages  as  he  has  sustained  bj  the  breach.  He  need  not 
wait  until  the  expiration  of  the  period  covered  by  the  contract,  nor 
is  it  necessary  for  him  to  tender  his  services  or  hold  himself  in 
readiness  toperform  for  any  length  of  time  at  all,  but  he  may  sue 
at  ODce.  Hmoard  v.  Daly,  61  N.  Y.  362,  (1876) ;  Dugan  v.  Ander- 
son, 36  Md.  567,  (1872).  In  Sutherland  v.  Wyer  (supra),  plaintifi 
was  discharged  January  8,  and  brought  suit  January  11,  when 
nothing  whatever  was  due  him  according  to  the  terms  of  his  con- 
tract, and  he  was  allowed  entire  damaees. 

In  such  cases  the  damages  which  plaintifif  is  entitled  to  recover 
include  not  only  dama^  actually  sustained  when  the  action  was 
commenced,  or  at  the  tmie  of  the  trial,  but  also  whatever  the  evi- 
dence proves  he  will  be  likely  to  suffer  thereafter  from  the  same 
cause.  Remelee  v.  Hall,  31  Yt.  582,  (1859).  This  represents  the 
great  weight  of  authority,  but  for  a  Wisconsin  case  contra,  see 
Oordan  v.  Brewster,  7  Wis.  855,  (1857). 

The  amount  of  such  damages  is  not  speculative,  but  is  to  be 
determined  by  the  jury,  in  accordance  with  the  following  rules : 
Pima  fade,  the  amount  of  damages  is  the  amount  of  the  stipulated 
wages  for  the  remainder  of  the  period ;  if  the  time  of  the  trial  is 
after  the  expiration  of  the  period  covered  by  the  contract,  the  jury 
must  deduct  from  the  above  amount  what  the  plaintiff  has  earned 
during  that  period  since  his  discharge,  or  what  they  think  he  might 
with  proper  diligence  have  earned ;  or,  if  the  suit  is  brought  and  trial 
held  oefore  the  expiration  of  the  period  covered  by  the  contract,  the 
jury  must  deduct  such  earnings  of  the  plaintiff,  and  also  what  they 
think  he  may  with  proper  duigence  earn  before  the  expiration  of 
such  period.  The  sum  which  remains,  with  interest,  will  be  the 
proper  measure  of  damages.  The  injured  party  must  do  all  he 
reasonably  can  and  improve  all  reasonable  and  proper  opportunities 
to  lessen  the  injury.  Miller  v.  Marinertf  Church,  7  Me.  51, 56,  (1880), 
2  Greenl.  Ev„  §  261 ;  Chamberlin  v.  Morgan,  68  Pa.  168,  (1871), 
Sedg.  on  Dam.  (sixth  edition)  416,  417. 

The  burden  of  proof  is  on  defendant  to  show,  in  mitigation  of 
damages,  that  plaintiff  found  employment  elsewhere,  or  toat  other 
similar  employment  was  offered  and  declined,  or  at  least  that  it 
might  have  b^n  found,  with  reasonable  diligence,  or  that  plaintiff 
mav  yet  find  employment  elsewhere,  as  the  case  majr  be. 

In  any  case  where  plaintiff  has  already  brought  suit  and  recovered 
judgment  for  such  breach  of  contract,  such  judgment  is  presumed  to 
include  all  that  he  is  entitled  to  receive  for  that  breach.  So  long 
as  the  judgment  stands,  the  plaintiff  cannot  bring  another  action  for 
the  same  cause.  Nashville,  etc..  Railway  Co.  v.  United  States,  113 
U.  8.  261,  (1884)  ;  G<mW  v.  S^miJ^^,  128  ILL  510.  (1889).  And 
this  is  the  law  whenever  judgment  b  given  in  an  action,  whether 
by  consent  or  by  decision  of  the  court.  Ex  parte  Bank  of  England, 
(1895)  1  Gh.  87.    The  mere  bringing  of  an  action,  however,  does 


Digitized  by 


Google 


430  NOTES. 

not  discharge  the  right  to  bring  the  action.  Pendency  of  action  in 
one  state  does  not  bar  an  action  in  another  state,  or  in  the  Federal 
Courts.  Pierce  Y.Feagans,  39  Fed.  Rep.  587  (1889) ;  SiatUony. 
Embrey,  93  U.  8.  548,  (1876) ;  McJiJJUm  y.  L(yve,  13  111.  486,  (1851), 
But  a  plea  of  the  pendency  of  an  action  is  a  good  plea  in  abatement 
to  another  action  upon  the  same  breach  of  the  same  contract  in 
courts  of  the  same  jurisdiction.  Bendemagle  v.  Cocks,  19  Wend. 
207,  (1838). 

In  Alie  v.  NadeaUy  the  court  says  where  the  defendant  has  con* 
tracted  to  pay  plaintiff  his  wages  weekly,  and  makes  default  in  such 
payment,  pluntiff*  can  maintain  '*  an  action  for  services  performed 
on  each  failure  of  the  defendant  to  pay  as  he  agreed."  That  is  to 
say,  if  defendant  owes  plaintiff  a  week's  wages  on  March  6,  and  £uls 
to  pay  the  same,  plaintiff  can  bring  suit  for  the  amount  on  March  7, 
and  need  not  wait  until  the  expiration  of  the  period  covered  by  the 
contract  of  employment  in  this  case,  any  more  than  in  the  former. 
And  if  a  second  week's  wa^  falls  due  on  March  13,  and  is  unpaid, 
a  second  suit  may  likewise  be  brought  on  March  14,  and  so  ad 
libitum.  This  paort,  therefore,  of  the  contract  of  employment, 
namely,  the  agreement  to  pay,  is  divisible,  while  the  former,  the 
agreement  to  employ,  is  indivisible  or  entire.  Whether  a  contract 
is  divisible  or  entire,  or,  in  other  words,  whether  a  breach  of  it  may 
give  rise  to  several  suits  or  to  but  one,  depends  upon  the  question 
whether  by  such  breach  the  contract  is  at  once  brought  to  an  end, 
or  in  spite  of  the  breach  continues  in  effect.  When  an  employer 
discharges  his  servant  contrary  to  contract,  the  contract  is  thereby 
at  once  repudiated  and  at  an  end,  and  the  breach  is  final  and  con- 
clusive, and  there  can  be  but  one  action  therefor.  But  where  the 
breach  is  the  mere  failure  to  pay  stipulated  wages,  each  such  breach 
is  separate  and  sinele,  and  by  itself  a  cause  of  action.  It  is  a  breach 
merely  of  a  part  of  the  contract,  while  the  contract  itself  as  a  whole 
continues.  For  a  week's  wages,  too,  if  unpaid  accordiug  to  the 
terms  of  the  contract,  the  employee  is  entided  to  waive  the  contract 
and  sue  m  indebUatua  aammpeit,  for  a  quantum  meruit,  or  the  value 
of  so  much  as  he  had  done.  8o  the  services  rendered  each  week,  of 
themselves,  constitute  a  separate  cause  of  action,  while  the  employ- 
er's breach  of  the  contract  by  discharge,  as  above,  is  at  once  a 
single  breach  of  an  entire  contract ;  suit  can  be  brought  only  on  the 
special  or  express  contract,  and  plaintiff  is  entitled  to  but  one  such 
suit. 

If  at  any  time,  however,  in  suin^  for  failure  to  pay  weekly  wages, 
the  plaintiff  sues  for  a  part  only  of  the  sums  due,  a  judgment  will 
be  held  to  be  satisfaction  of  all  the  sums  which  could  nave  been 
included  in  that  action,  and  were  due  and  payable  by  the  terms  of 
that  contract ;  and  dierefore  no  further  suit  can  be  maintained  on 
any  of  them.  The  reason  for  this  rule  is  the  prevention  of  unneces- 
saiT  and  oppressive  litigation ;  Parsons  on  Contracts,  III,  *188. 

ia  all  cases  the  question  is,  what  is  the  cause  of  action  7  All 
damages  arising  from  a  single  cause  of  action  must  be  assessed  in  a 
single  suit 
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Words  Expressing  Testambntary  Intention. —  Webster  v. 
Lam,  53  8.  W.  Rep.  1030,  (Kentucky,  November  23, 1899).  This 
was  a  contest  of  the  alleged  will  of  James  Lowe,  deceased.  The 
paper,  a  part  of  which  was  ofiered  for  probate  in  the  Kentucky 
courts,  was  in  the  handwriting  of  the  decedent  and  was  found 
among  hb  efiects  after  death. 

In  its  entirety,  the  document  is  a  brief  life-history  of  the  writer, 
reciting  as  it  does  the  date  of  his  birth ;  how  he  came  from  Eng- 
land to  New  York  in  1839 ;  his  goin^  to  Piqua  to  reside,  teaching 
school  part  of  the  time,  etc.,  etc.  The  items  offered  for  probate 
occur  just  subsequent  to  a  statement  of  the  purchase  of  ''the 

Property  on  Third  and  Main  streets,"  and  its  rental  by  deceased  to 
is  son-in-law,  "  Charlie"  Webster,  and  read  as  follows:  "  He  has 
done  much  improvements  about  it,  and  /  have  requested  my  exeeu- 
tare  to  give  a  eUar  deed  for  the  property,  c^ter  my  decUh,  to  Maggie, 
his  wife,  and  Charlie.'*  In  addition  to  the  document  itself,  pturol 
evidence  was  introduced  showing  that  the  deceased  had  maae  at 
least  two  wills  prior  to  this  paper,  and  had  in  each  devised  the 
property  described  to  Webster  and  wife. 

The  Court  of  Appeals  agreed  with  the  lower  court  in  holding  that 
the  two  former  wiUs  last  seen  in  custody  of  the  testator,  and  not  found 
after  due  search,  are  presumed  to  have  been  destroyed  by  the  testa- 
tor animo  revocandi,  [citing  Mercer  v.  Mercer^s  Adm.,  87  Ky.  21, 
(1888)].  This  is  sounouestionably  true,  and  such  familiar  law,  as  to 
require  no  comment.  Jarman  on  Wills,  Vol.  I,  page  290,  and  the 
many  cases  there  dted  in  the  notes ;  Am.  and  Eng.  Encyclop.  of 
Law,  Vol.  13,  page  1094,  note. 

The  sole  questiou  before  the  court,  therefore,  was  as  to  whether 
the  paper  above  referred  to  is  itself  a  will.  This  question,  the 
Appellate  Court,  reversing  the  lower  tribunal,  answered  in  the 
amrmative. 

The  court  support  their  decision  for  the  will  on  the  broad  and  in- 
disputable proposition  that  "  The  law  does  not  require  it  should 
assume  any  particular  form,  or  that  any  technically  appropriate 
language  should  be  used  therein,  if  the  intention  of  the  maker  is  dis- 
closed and  the  destination  of  his  property  at  his  death  is  described  '* ; 
and  in  application  of  this  principle  we  nnd,  a  little  further  along  in 
the  opinion,  the  assertion  that  **  the  language  used  by  the  testator 
shows  that  it  was  his  purpose  that  the  title  to  the  property  should 
vest  in  Webster  and  wife,  aft;er  his  death."  Therefore,  says  the 
court,  this  paper,  satisfying  as  it  does  the  Kentucky  statutes  on 
execution,  is  a  will. 

This  conclusion  will  scarcely  bear  a  close  scrutiny.  Qranting  to 
the  uttermost  the  interpretation  of  the  court  upon  the  question  of 
fact  presented, — the  question,  namely,  as  to  the  meaning  of  the 
words  probated, — that  interpretation  will  be  seen  to  support  nothing 
more  than  the  proposition  that  at  the  time  of  the  writing  the 
deceased  was  of  a  mind  to  leave  his  property  to  ''  Charlie."  We 
will  not  stop  to  quibble  as  to  whether  or  not  the  words "  I  have 
recjuested  my  executors,"  etc.,  are  indicative  of  a  present  frame  of 
mind ;  but  conceding  that  the  deceased  would  have  answered  any 
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questioDer  as  to  his  intent  by  a  flat-footed  statement  that  he  meant 
**  Charlie  '*  to  have  all,  we  jet  fail  to  see  how  that  fact  makes  the 
document  a  will.  A  present  testamentary  intent  is  not  a  will,  nor 
diies  it  become  such  by  reason  of  the  fact  that  its  existence  is  to  be 
gathered  from  a  paper  duly  signed,  etc.,  so  as  to  satisfy  the  *' will's 
act "  of  the  jurisdiction.  The  papMdr  is  a  will  only  if  it  was  intended 
to  operate  as  such.  It  is  by  following  cases  that  may,  at  first  glance, 
seem  contra  to  this  broad  truth,  that  the  Kentucky  court  seems  to 
have  gone  astray. 

It  is  true,  as  the  opinion  points  out,  that  a  promissory  note,  pay- 
able after  the  maker's  death  and  delivered  by  him  to  his  nepnew 
without  other  consideration,  has  been  sustained  as  a  testamentary, 
provision.  Jackson  v.  Jaehon's  Adm.,  6  Dana  257,  (1838);  that  an 
instrument  disclosing  the  intention  of  the  maker  respecting  the 
posthumous  destination  of  his  property  and  not  to  operate  until  after 
ids  death  is  a  will,  though  it  be  **  in  the  form  of  a  deed,  signed, 
sealed  and  delivered  as  such."  Johnson  v.  Yaneey,  20  Qa.  707, 
(1866) ;  that  an  endorsement  by  a  payee, — **  If  I  am  not  living  at 
the  time  this  note  is  paid,  I  order  the  contents  to  be  paid  to  A,"  and 
signed,  is  a  will.  Hunt  v.  Hunt,  4  N.  H.  434,  (1828);  etc,  etc.  It 
is  not  intended  for  a  moment  to  discredit  these  opinions,  but  simply 
to  deny  their  availability  as  standing  contra  to  the  rule  that  a  docu- 
ment is  a  will  only  when  the  testator  so  intended  it  A  testator  may 
think  he  is  making  a  promissory  note,  or  a  deed,  or  what  not,  and 
the  instrument  vet  be  a  vdll,  the  requirement  that  he  so  tntmd  it 
being  satisfied  mj  his  intent  to  dispose  of  property  dy  that  very 
instrument  and  in  such  a  manner  that  the  court  will  say,  ''This  is  a 
testamentarv  disposition."  In  the  words  of  the  Am.  and  Eng.  Enc. 
of  Law,  Vol.  29,  page  138,  referring  to  such  cases:  ''The 
requirement  that  the  instrument  be  written  animo  testandi  does  not 
mean  that  the  testator  meant  to  write  his  will  when  he  sat  down  to 
write  it,  but  that  he  intended  the  instrument  to  be  operative  .  .  . 
and  to  effect  by  it  such  a  disposition  of  his  property  as  would  be  in 
its  legal  effect  testamentary."  See  also  Schouler  on  Wills  (second 
edition),  §  272,  and  Redf.  on  Wills  (fourth  edition),  171. 

We  think  it  plain,  that  in  the  case  under  discussion  there  is  no 
expressed  or  fairly  implied  intent  to  effect  by  the  instrument  in  ques* 
turn  any  disposition  of  property.  "  I  have  requested  my  executors 
to  ^ve  a  clear  deed,"  etc  These  are  the  words.  That  thev  merely 
reate  a  past  act  is  obvious,  doubly  so  when  we  recall  that  the  paper 
in  its  entirety  is  but  a  narrative  review  of  the  decedent's  life  and 
doings.  Why  then  consider  the  clause  in  question  less  a  mere  recital 
of  past  happenings  than  are  the  other  parts  of  the  document?  Can 
we  ignore  the  logical  connection  of  the  sentence  probated,  to  sav 
nothing  of  going  flatly  contra  to  its  grammatical  construction,  and  call 
it  a  present  disposition  of  property?  Suppose  the  words  had  been, 
"  I  shall  tell  my  executors  to  deed  the  property  to  Charlie,"  and 
that  this  clause  bad  been  among  many  connected  statements  of  what 
the  writer  purposed  doing  in  the  future    Would  this  be  a  will  ? 

Think  for  a  moment  of  the  consequence  involved  of  necessityin 
the  Kentucky  decision.  A  makes  a  will  giving  his  house  to  B.   The 
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next  day  A  writes  in  his  diary,  **  I  have  left  my  house  to  B.*'  A 
week  or  a  month,  or  it  may  be  ten  yean  later,  A  dies  and  the  original 
will  is  not  found.  The  presumj^on,  admitted  by  the  Kentucky 
tribunal,  is  that  this  will  nas  been  destroyed,  and  yet,  in  the  face  of 
this  admitted  intent  to  revoke,  we  are  asked  to  hold  the  diary  entry 
of  itself  a  will.  In  other  words,  we  have  the  curious  result,  that  in 
order  to  revoke  a  will  by  destruction,  the  testator  must  cancel  not 
alone  the  original  testamentary  document  but  also  every  subsequent 
recital,  in  letter,  journal,  or  memorandum,  referring  to  the  past  dis- 
position made.  This  result  we  cannot  accept  as  a  sound  exposition 
of  a  system  of  law  that  has  been  nothing  if  not  practical  and  com- 
mon sense  in  its  principles. 

Because,  therefore,  of  the  grammatical  structure  of  the  sentence 
probated,  whoUy  in  the  past  tense  as  it  is ;  and  because  of  the  con- 
nection in  which  the  words  are  found,  as  part  of  a  narrative  life 
history ;  it  does  not  seem  reasonable  to  hold  for  a  moment  that  the 
writer  meant  by  the  very  document  in  question  to  make  a  disposition 
of  his  property.  This  conclusion  is  but  strengthened  by  the  quondam 
existence  of  the  wills  to  which  the  later  narrative  might  well  have 
referred.  Then,  finally,  the  redtictio  ad  absurdum  to  which  the 
Kentucky  decision  would  lead  us  in  the  matter  of  revocation  adds 
the  weignt  of  expediency  to  that  of  principle  in  forcing  the  conclu- 
sion that  the  justice  of  an  individual  case  has  led  the  court  in 
Webder  v.  Lciwe  to  find  a  testamentary  intent  where  no  testamentary 
words  warrant  the  finding. 


MUNXOIPAL  BONDB ;  DEFENCES ;  JUDGMENT  AS  EsTOPPEL ;  RbCI- 

TAUB.— Geer  v.  Board  of  Ouray  CaurUy,  97  Fed.  436,  (1899).  This 
was  an  action  brought  in  the  Circuit  Court  for  the  District  of  Colo- 
rado, by  the  holder  of  bonds  of  Ourav  County,  to  enforce  die 
collection  of  overdue  coupons.  He  alleged  that  the  county  was 
indebted  to  various  persons  who  had  recovered  judgments  agamst  it 
to  the  amount  of  $200,000 ;  that  bonds  were  maei  in  payment  of 
the  judgments  in  accoidance  with  a  statute,  and  came  into  tne  hands 
of  the  plaintiff  for  value ;  that  the  bonds  contained  the  following 
redtal :  ^  This  bond  is  issued  by  the  board  of  county  commissioneis 
of  Ouray  County,  under  and  by  virtue  of  an  act  of  the  General 
Assembly  of  the  State  of  Colorado,  entitled  *  An  Act  to  enable  the 
several  counties  of  the  State  to  refund  their  bonded  debt  which  has 
matured  or  may  hereafter  mature,  and  to  issue  bonds  in  satisfaction 
of  judements  and  matured  bonds'.''  To  this  action  the  couutv 
pleaded  eight  separate  defences.  A  demurrer  to  all  was  sustained. 
The  sixth  and  seventh  defences  were  amended.  A  demurrer  to  the 
sixth  was  overruled,  and  a  demurrer  to  a  replication  to  the  seventh 
was  sustained.    Both  parties  appealed. 

Only  two  questions,  those  raised  by  defences  six  and  seven,  are  of 
any  great  importance.  On  the  former  it  was  stated  that  the  debts 
of  the  county,  upon  which  the  judgments  were  rendered,  were 
invalid  because  in  excess  of  the  constitutional  power  of  the  county 
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to  incur  debts,  and  that  the  validity  of  the  claims  was  not  adjudi- 
cated in  the  actions  in  which  the  judj^ments  were  given. 

In  answer  to  this  the  court  said  tne  debts  must  necessarily  have 
been  determined  to  be  valid  when  judgments  against  the  county 
were  given.  Qeer,  the  plaintiff,  holding  bonds  issued  in  payment 
of  the  judgments  stood  in  privity  with  the  plaintiff  in  the  judgment 
suits,  and  could  rely  upon  every  presumptive  and  estoppel  to  which 
they  were  entitled.  "  In  an  action  between  the  same  parties,  or 
those  in  privity  with  them,  upon  the  same  claim  or  demand,  a  judg- 
ment upon  the  merits  is  conclusive,  not  only  ot  every  matter  ofiered, 
but  of  every  admissible  matter  which  might  have  been  offered  to 
sustain  the  claim  or  demand."  The  court  referred  to  language  used 
in  a  previous  case.  **  In  an  action  to  enforce  the  collection  of  a 
judgment  or  the  collection  of  bonds  or  coupons  issued  in  payment  ot 
a  judgment  against  a  municipal  or  quasi-municipal  corporation,  the 
judgment  conclusively  estops  the  corporation  ^m  making  the  defence 
that  the  original  indebtedness  evidenced  by  it  was  in  excess  of  the 
amount  which  the  corporation  had  the  power  to  create  under  the 
limitations  of  the  constitution  of  the  state  in  which  it  was  incorpo- 
rated." See  Board  v.  PlaU,  79  Fed.  667,  (1897),  and  cases  there 
cited. 

The  question  presented  by  the  seventh  defence  gave  rise  to  a  dis- 
senting opinion  by  Judge  Caldwell.  The  defence  was  that  there 
never  were  any  judgments  against  the  county  in  payment  of  which 
the  bonds  were  issued.  The  court  admitted  this  to  be  a  good  defence 
i^^ainst  an  original  creditor  who  had  accepted  the  bonds  without 
obtaining  any  judgment.  But  it  was  not  good  against  a  bona  fide 
holder  of  the  bonds  who  bought  in  reliance  upon  the  recital.  Such 
recital  operated  as  a  complete  estoppel.  *^  The  existence  of  the 
judgments  was  a  condition  precedent  to  the  exercise  of  the  power  to 
issue  bonds, — a  condition  whose  existence  it  was  the  duty  of  the 
board  to  ascertain  before  it  issued  them."  The  recitals  "  preclude 
inquiry,  as  against  innocent  purchasers  for  value,  as  to  whether  or 
not  the  present  conditions  had  been  performed  when  the  bonds 
were  issued."  A  long  line  of  cases  are  then  cited  which,  in  the 
mun,  support  the  majority  view. 

Judge  Caldwell  referred  for  the  reasons  of  his  dissent  to  the  case 
of  West  Plains  v.  Sage,  69  Fed.  943,  (1895).  Then  a  township 
issued  bonds  purporting  to  be  in  pursuance  of  a  statute  giving  it 
power  to  issue  bonds  to  refund  old  indebtedness.  The  bonds  recited 
the  statute  and  the  purpose  of  the  bonds  to  refund  debts,  and  that 
all  the  requirements  of  the  statute  had  been  complied  with.  In 
reality  they  were  issued  to  build  a  sugar  &ctory.  in  a  suit  by  a 
bona  nde  holder  the  township  was  estopped  to  deny  the  validity  of  the 
bonds.  Caldwell  rested  his  opinion  on  the  ^ound  that  the  bonds 
were  non-negotiabla  He  argued  that  municipal  corporations  were 
merely  state  agencies  for  local  purposes,  and  that  they  had  no  power 
beyond  that  expressly  or  impliedly  granted  them.  The  power  to 
borrow  money  did  not  include  the  power  to  issue  negotiable  bonds. 
The  power  to  issue  bonds  as  stated  in  this  act  did  not  give  power  to 
issue  n^otiable  bonds,  therefore  the  plaintiff  was  not  a  holder  for 
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value.  In  support  of  his  view  he  cited  Merrill  v,  Manticello,  138  U. 
8.  673 ;  Hill  v.  Memphis,  134  U.  8.  X98 ;  Brenham  v.  Bank,  144  U. 
8. 173.  But  in  these  cases  there  is  given  no  power  to  issue  bonds,  but 
merely  the  power  to  borrow  monejr.  They  nold  that  the  power  to 
issue  negotiable  bonds  is  not  to  be  inferred  from  the  limited  borrow- 
ing power. 

The  majority  view  in  these  two  cases  fa  supported  by  reason  and 
authority.  The  power  to  issue  bonds  means  n^otiable  bonds,  be- 
cause in  its  ordinary  signification  a  bond  fa  a  negotiable  instrument ; 
many  legitimate  public  purposes  could  not  be  efi^ted  except  b^  issu- 
ing such  certificates  of  indebtedness.  Furthermore,  by  declanng  a 
municipal  corporation  estopped  from  setting  up  as  a  defence  that 
bonds  were  issued  for  an  illegal  purpose,  such  purpose  fa  effectually 
checked.  See  National  Life  Ins.  Co.  v.  Board,  62  Fed.  778 ;  Jasper 
Co.  V.  Ballow,  103  U.  8.  745 ;  Board  v.  Howard,  83  Fed.  296. 

In  Rollins  v.  Board,  80  Fed.  692,  (1897),  the  rights  of  a  purchaser 
of  bonds  were  considered.  Hfa  position  is  the  same  as  tlutt  of  the 
ordinary  purchaser  of  commercial  paper.  **  A  bona  fide  holder  of 
commercial  paper  fa  entitled  to  transfer  to  a  third  party  all  the  rights 
with  which  he  fa  vested,  and  the  title  so  acquired  by  his  indorsee 
cannot  be  afiected  by  proof  that  the  indorsee  was  acquainted  with 
the  defences  existing  against  the  paper." 
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Pennsylvania  Law  of  Guardians.  William  Tbickett, 
LL.  D.  Philadelphia:  Published  by  T,  and  J,  W.  Johnson  A 
Co.    1900. 

A  sound  treatise  of  the  law  of  guardians,  adapted  for  practice  in 
Pennsylvania,  has  just  been  written  by  William  Trickett,  Dean  of 
the  Dickinson  School  of  Law.  The  book  is  thoroughly  practical.  It 
is  intended  for  the  use  of  guardians  as  well  as  lawyers.  A  great 
portion  of  its  matter  consists  of  a  statement  of  the  procedure  in  the 
Orphans'  Court  to  carry  out  the  duties  and  enforce  the  liabilities  of 
guardians.  It  is  basea  on  statutes  and  cases.  Frequently  their 
fikcts  are  stated  in  the  text  or  in  the  notes.  The  statutes  are  treated 
with  great  clearness.  Each  section  bearing  on  a  point  is  ^ven  vet- 
baitim.  Its  analogy,  if  any,  with  English  statutory  law  is  briefly 
noted.  In  several  instances  are  given  the  facts  which  must  exist  in 
order  to  render  a  statute  operative.  It  is  then  viewed  in  the  light 
of  adjudications.  .  Common  law  rules,  unchanged  by  statute,  are 
pointed  out  The  riffht  of  an  infimt  of  fourteen  years  or  over  to 
choose  a  guardian,  subject  only  to  the  power  of  the  Orphans*  Court 
to  prevent  an  improper  selection,  is  shown  by  passages  from  Black- 
stone  and  Kent  to  be  analogous  to  the  right  possessed  by  wards  in 
England  in  the  last  century  to  oust  guardians  for  nurture  or  in  the 
socage,  and  choose  others  of  their  own  selection. 

The  work,  as  a  whole,  is  admirably  planned.  The  subject  proper 
is  treated  in  thirty-six  diapters.  Each  chapter  is  divided  into  sec- 
tions, the  gist  of  which  is  suggested  by  a  sentence  in  heavy  type  at 
the  head.  Such  an  arrangement  greatly  facilitates  reference  work. 
The  chapter  entitled ''Removal  of  Guardians"  well  illustrates  the 
author's  method.  First  is  given  the  statutory  provision  for  removal. 
Then  follow  decisions  as  to  classes  of  guardians  removable,  and  the 
causes  covered  by  the  statute.  Second  the  procedure  to  obtain  dis- 
missal, the  qualifications  of  the  petitioners,  tne  effect  of  removal,  the 
enforcement  of  the  order,  and  right  of  appeal 

Chapters  of  interest  are  those  which  relate  to  the  apprenticing  of 
theohud  under  the  old  acts  of  1713  and  1770  and  as  modified  by 
later  legislation,  which  j)reecribe  the  duties  of  the  guardian  as  to  special 
assets ;  and  which  provide  for  the  sale  of  real  estate  under  the  Price 
Act,  April  18, 1863.  The  last  subject  is  treated  in  an  especially 
thorough  and  instructive  way. 

The  practical  value  of  ihie  book  is  much  increased  by  a  special 
chapter  on  Forms,  compiled  bv  Professor  Sylvester  B.  Sadler. 

The  index  is  complete.  A  feature  is  a  chronological  list  of  Acts 
of  Assembly  bearing  on  this  subject,  dating  from  1713  to  1899. 
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The  Law  op  Wills.    By  H.  C.  Underhill,  of  the  New  York 
Bar.    Chicago :  T.  H.  Flood  &  Co.,  1900. 

To  the  older  membeiB  of  the  bar,  Jarman  will  always  be  the 
leadine  authority  on  the  subject  of  Wills.  Thb  subject,  however,  is 
of  such  complexity,  owing  to  the  eagerness  with  which  the  courts 
welcomed  and  embraced  any  opportunity  for  a  departure  from  the 
strict  rules  and  technicalities  of  the  statutes,  both  of  Frauds  and  of 
Wills,  that  to  the  younger  members  of  the  profession  all  authorities 
are  most  welcome.  Indeed,  any  work,  provided  it  present  a  new 
view,  or  view  under  another  phase,  the  ever-recurring  problems  of 
testators'  intentions  and  testamentary  gifts  and  devises,  is  careftiUy 
scanned.  The  work  before  us  is  an  authority  in  the  most  compre- 
hensive sense  of  the  term ;  it  contains  all  the  latest  cases  on  the 
subject  and  ^ves  due  prominence  to  the  American  cases,  while 
neither  omitting  nor  intentionally  passing  over  the  older  English 
authorities.  Two  large  volumes  well  arranged  and  carefully  in- 
dexed, contain  not  only  the  law  of  Wills  but  also  the  law  on  cognate 
subjects,  such  as  gifts  mortia  causa  and  those  doctrines  of  Equity  and 
the  rules  of  the  law  of  Beal  Property  most  frequently  applicable 
to  testamentary  dispositions  of  property. 

To  be  more  precise,  as  the  author  himself  states  in  the  preface, 
the  first  volume  is  devoted  to  the  various  subjects  which  deal  more 
particularly  with  the  law  of  Wills,  so  that  the  composite  whole  makes 
up  a  very  good  treatise  on  the  subiect,  while  in  the  second  volume 
we  find  £auitable  Satisfaction  and  Election.  The  first  volume  is 
therefore  or  more  particular  value  to  the  student;  the  second  con- 
stitutes a  book  of  ready  reference  for  the  practitioner. 

We  note  with  satisfiu^tion,  in  these  days  of  broken  wills,  the  length 
of  the  chapter  on  Testamentary  Capaci^,  while  Fraud  and  Undue 
Influence  justly  merits  a  chapter  to  itself.  Incorporation  by  Reference 
as  well  as  Bevocation  deserve  more  attention  at  the  author's  hands. 
A  table  of  contents  is  annexed  to  Volume  I  as  well  as  to  Volume  II, 
a  great  help  this  to  a  busy  lawyer.  The  index  and  table  of  cases  is 
most  complete.  Mr.  Underhill,  in  this  as  well  as  in  his  works  on 
that  other  subject  of  great  complexity,  Evidence,  has  made  the  pro- 
fenon  lus  debtor. 

J.  M.  D. 
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THE  OBLIGATION   OF  THE  LEGISLATURE  AS 

WELL  AS  OF  THE  JUDICIARY  TO  RESPECT 

CONSTITUTIONAL  LIMITATIONS. 

[Paper  read  by  Richard  C.  Dale,  Esq.,  before  the  Pennsylvania  State 
Bar  Association  at  its  Annual  Meeting,  June  27,  1900.] 

In  September,  1887,  the  Centennial  of  the  Federal  Con- 
stitution was  celebrated  in  Philadelphia.  In  February,  1890, 
the  Centennial  of  the  Supreme  Court  of  the  United  States 
was  celebrated  in  the  city  of  New  York.  On  each  occasion 
the  Federal  and  State  Judiciary  joined  with  statesmen  and 
distinguished  leaders  of  the  bar  in  giving  testimony  to  the 
successful  working  of  a  Constitutional  System,  by  which 
firm  barriers  have  been  raised  against  the  tyranny  of  political 
assemblies.  Its  checks  and  delays  aptly  have  been  said  by 
James  Russell  Lowell  to  be  "but  obstacles  in  the  way  of  the 
people's  whim  and  not  of  their  will." 

But  our  ears  are  dull  of  hearing  if  we  have  failed  to 
catch  an  undertone  of  murmuring  and  questioning.  Par- 
ticularly during  the  last  decade  alarm  has  been  justly  excited 
in  the  hearts  of  those,  to  whom  the  Constitution  is  the  great 
palladium  of  our  liberties. 
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The  spirit  of  criticism  has  attacked  not  only  the  Federal 
Constitution,  but  also  the  System  as  embodied  in  the  State 
Constitutions.  Doubts  have  been  raised  as  to  the  wisdom  of 
any  written  Constitution.  The  exercise  by  the  judiciary  of 
the  power  of  declaring  statutes  void,  because  in  derogation  of 
constitutional  provisions  has  been  most  vigorously  assailed 
as  an  imwarranted  interference  with  the  right  of  the  people 
to  express  their  will  through  chosen  representatives  in  Con- 
gress or  Legislature  assembled.  In  some  quarters  this  senti- 
ment has  taken  very  definite  shape,  and  ominous  threats  arc 
made,  extending  even  to  the  obliteration  of  the  court  by 
whose  judgment,  it  is  said,  the  will  of  the  sovereign  people 
is  thwarted. 

Political  writers  of  reputation  have  given  to  this  move- 
ment the  aid,  which  character  and  scholarship  carries ;  and 
we  who  believe  that  the  way  established  by  the  Fathers  of 
the  Republic  is  the  better  way,  are  called  upon  to  defend 
propositions  which  for  nearly  a  century  have  passed  current 
and  with  little  challenge. 

Convinced  that  the  prevalent  scepticism  of  the  advan- 
tages of  our  Constitutional  System  is  due  in  great  measure 
to  a  forgetfulness  of  the  fundamental  principles  upon  which 
all  free  government  rests,  it  is  proper  to  recall  the  essential 
distinction  in  theory  between  our  government  and  those  of 
the  countries  from  which  our  forefathers  emigrated.  This 
distinction  is  sharply  brought  to  mind  when  the  words 
"citizen"  and  "subject"  are  contrasted.  In  lands  where 
the  inhabitants  are  "subjects,"  the  government  is  an  entity 
existing  apart  and  distinct  from  the  people.  There  is  a 
"sovereign  power"  which  exists  in  contradistinction  to  the 
people  governed.  This  sovereign  power  may  be  exercised 
by  an  emperor,  a  czar,  a  king  or  a  parliament;  in  either 
case,  an  individual  or  a  limited  number  of  individuals  is 
assumed  to  possess  sovereignty  over  the  mass  who  are  gov- 
erned. 

Tradition,  custom,  fear  of  rebellion,  may  restrain  the 
sovereign  in  the  exercise  of  power,  but  the  individual  men 
who  constitute  the  nation  are  subjects  of  that  sovereign. 

The  land  from  which  we  derive  our  language — the 
great  body  of  our  laws  and  the  fundamental  principles  of 
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our  liberties  was  governed  by  a  sovereign.  Parliament, 
composed  of  King,  Lords  and  Commons,  was  a  sovereign 
governing  power — restrained,  it  is  true,  by  tradition,  custom, 
and  knowledge  that  the  governed  knew  how  to  rebel,  and 
dared  to  fight,  if  need  be,  to  protect  their  rights  as  freemen 
— ^but  still  an  absolute  power.  From  time  to  time  protests 
were  heard  against  this  absolutism. 

A  few  English  judges  have  intimated  that  an  act  of 
Parliament  against  Common  Right  was  void;  but  the 
accepted  opinion  has  been,  that  Parliament  absorbs  to  itself 
all  the  Supreme  Powers  of  Government ; — ^legislative,  execu- 
tive and  judicial.  There  is  no  appeal  within  the  law  against 
an  edict  of  Parliament.  To  reverse  it,  there  must  be  rebell- 
ion, only  to  be  justified  upon  general  provocation  and  ability 
to  carry  to  a  successful  end. 

In  his  address  at  New  York  on  the  fiftieth  anniversary 
of  the  Federal  Constitution,  John  Quincy  Adams  said  this 
doctrine  of  absolutism  of  Parliament  was  the  moving  cause 
of  our  war  of  Independence : 

"The  English  lawyers  had  decided  that  Parliament  was  omnipotent— 
and  Parliament  in  its  omnipotence  instead  of  trial  by  jury  and  the 
habeas  corpus,  enacted  Admiralty  Courts  in  England  to  try  Americans 
for  offences  charged  against  them  as  committed  in  America.    .    .    . 

English  liberties  had  failed  them.  From  the  omnipotence  of  Parlia- 
ment the  colonists  appealed  to  the  rights  of  men  and  the  omnipotence 
of  the  God  of  battles." 

This  Spirit  of  the  war  of  Independence  was  never  more 
forcibly  expressed  than  in  the  words  which  Charles  James 
Fox  placed  in  the  mouth  of  the  rebellious  subjects  of 
James  II. : 

No,  you  have  no  property  in  dominion;  dominion  was  vested  in  you, 
as  it  is  in  every  Chief  Magistrate,  for  the  benefit  of  the  community 
to  be  governed— it  was  a  sacred  trust  delegated  by  compact ;— you  have 
abused  that  trust— you  have  exercised  dominion  for  the  purposes  of 
vexation  and  tyranny — ^not  of  comfort,  protection  and  good  order;  and 
we  therefore  resume  the  power  which  was  originally  ours.  We  recur 
to  the  first  principles  of  all  government— the  will  of  the  many— and  it 
is  our  will  that  you  shall  no  longer  abuse  your  dominion. 

Independence  having  been  established  by  our  fathers,  the 
government  under  which  we  live,  repudiated  not  only  the 
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nomenclature  but  also  the  essential  theory  of  government  as 
understood  and  enforced  in  the  Old  World.  There  is  no 
omnipotent  person  or  body  whose  edicts  control  the  people. 
The  divine  right  of  the  sovereign  gave  place  to  the  divine 
right  to  be  free.  The  governed  and  the  governors  are  one. 
The  body  of  freemen  are  the  source  of  all  power.  Every 
freeman  is  a  citizen,  and  happily  every  man  is  now  a  free- 
man. 

There  is  no  sovereign  power  which  can  limit,  control,  or 
abridge  the  exercise  by  each  freeman  of  the  fundamental 
rights  of  life,  liberty  and  pursuit  of  happiness,  which  include 
the  acquisition,  possession  and  enjo)mient  of  property. 

But  while  "the  people"  are  recognized  as  the  source  of 
all  governmental  power,  we  must  be  mindful  not  to  be  mis- 
led by  the  flattering  metaphors  of  orators  as  to  the  powers  of 
the  "sovereign  people."  In  a  limited  sense,  which  we  will 
seek  hereafter  more  carefully  to  define,  the  people  arc 
sovereign;  but  the  phrase,  as  commonly  used,  has  led  to 
many  erroneous  conclusions  and  deductions.  It  is  certainly 
illusive  when  it  induces  each  of  an  audience  to  whom  it  is 
addressed  to  regard  himself  as  a  "sovereign,"  possessing  the 
prerogative,  either  individually  or  in  association  with  other 
like  "sovereigns,"  to  exercise  arbitrary  or  absolute  power 
over  the  property  or  rights  of  his  fellow-citizens;  and  the 
phrase  "sovereign  people"  is  equally  objectionable  when  it 
is  used  to  give  support  to  the  idea  that  a  majority  of  the 
voters  of  a  state  possess,  in  an  absolute  sense,  power  to  con- 
trol or  direct  the  conduct,  or  abridge  the  natural  rights  of 
freemen.  The  unlimited  despotism  of  a  majority  is  the  most 
dangerous  form  of  tyranny. 

In  1802,  a  distinguished  senator  noticed  this  insidious 
flattery  of  the  "sovereign  people"  in  these  words : 

I  hope,  however,  that  the  government  and  the  people  are  now  the 
same,  and  I  pray  to  God  that  what  has  been  frequently  remarked  may 
not,  in  this  case,  be  discovered  to  be  true;  that  they  who  have  the 
name  of  the  people  most  often  in  their  mouths,  have  their  true  interest 
most  seldom  at  dieir  hearts. 

The  majority  of  voters  are  not  a  "sovereign  power," 
and  the  nation  at  large  does  not  bear  to  that  majority  the 
relation  which  subjects  bear  to  a  sovereign. 
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While  there  is  a  sense  in  which  we  may  regard  the  peo- 
ple as  sovereign,  there  is,  also,  high  authority  for  a  dignified 
reserve  in  using  the  phrase. 

Justice  James  Wilson,  in  Chisholm  v.  Georgia,  2  Dallas, 
257,  said : 

To  the  Constitution  of  the  United  States,  the  term  sovereign  is 
totally  unknown.  There  is  but  one  place  where  it  could  have  been  used 
with  propriety.  But,  even  in  that  place,  it  would  not,  perhaps,  have 
comported  with  the  delicacy  of  those  who  ordained  and  established  that 
Constitution.  They  might  have  announced  themselves  "sovereign 
people  of  the  United  States;"  but,  serenely  conscious  of  the  fact,  they 
avoided  the  ostentatious  declaration. 

The  only  sense  in  which  the  use  of  the  word  "sovereign" 
is  permissible,  even  when  annexed  to  people,  is  to  emphasize 
the  thought  that  a  nation  of  freemen  recognize  no  sovereign 
power  other  than  the  Constitution,  and  laws  made  pursuant 
thereto,  which,  by  common  consent,  have  been  established 
and  enacted,  to  the  end  that  each  freeman  may  more  per- 
fectly enjoy  his  liberty  and  attain,  in  the  largest  measure, 
the  exercise  of  his  natural  rights.  As  was  well  said  by  Caleb 
Cushing,  in  the  House  of  Representatives : 

We  did  not  constitute  this  government  as  the  means  of  acquiring  new 
rights,  but  for  the  protection  of  old  onds  which  nature  had  conferred 
upon  us,  which  the  Constitution  rightly  regards  as  pre-existing  rights, 
and  as  to  which  all  the  Constitution  does  is  to  provide  that  these  rights 
— ^neither  you — nor  any  power  on  earth  shall  alter,  abrogate  or  abridge. 

Free  government  exists  not  to  control  the  actions  of  its 
citizens  as  subjects — ^but  to  enable  each  man  to  enjoy  his  own 
without  let  or  hindrance,  and  to  protect  from  the  encroach- 
ments of  the  lawless,  those  who  are  willing  to  live  with  due 
recognition  of  the  natural  rights  of  others.  In  this  sense  only 
the  people  are  sovereign,  that  in  them  as  an  entirety,  is  the 
source  of  the  power  conferred  by  common  consent  upon 
certain  governmental  agencies  to  be  exercised  in  accordance 
with  the  terms  of  the  grant  for  the  common  good. 

The  act  of  the  people  in  framing  a  scheme  of  govern- 
ment properly  may  be  spoken  of  as  the  act  of  a  "sovereign 
power."  It  was  consummated  in  the  adoption  of  the  Federal 
Constitution.  As  John  Quincy  Adams  said,  "The  constituent 
sovereignty  of  the  people  was  the  basis  of  the  Constitution." 
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The  congress  upon  which  legislative  power  was  conferred 
did  not  thereby  acquire  "sovereign  powers."  There  was  only 
a  delegation  of  the  power  of  enacting  laws — of  exercising 
the  legislative  power  upon  the  subjects  which  are  within 
the  scope  of  national  government  as  distinguished  from 
state  government;  matters  concerning  the  people  of  the 
United  States  and  not  the  people  of  the  several  states.  This 
assertion  is  not  made  to  support  any  doctrine  of  "strict  con- 
struction." That  is  a  mere  question  of  detail.  For  the 
purposes  of  this  discussion  we  concede  the  broadest  con- 
struction which  any  rational  mind  can  give  to  the  final 
sentence  in  Article  I  §  8  of  the  Federal  Constitution. 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  power-s,  and  all  other  powers  vested  by 
this  Constitution  in  the  government  of  the  United  States  or  in  any 
department  or  officer  thereof. 

The  proposition  which  we  maintain  is  that  all  legislative 
powers  exercised  by  Congress  or  state  legislatures  are 
delegated  powers,  and  hence  must  be  exercised  in  accordance 
with  the  terms  of  the  instrument  conferring  the  powers. 

The  source  of  power  is  the  people,  who  in  this  sense  are 
sovereign — ^the  government  is  of  the  people — ^but  having 
established,  through  the  Constitution,  a  government  of  lim- 
ited powers,  and  delegated  to  proper  governmental  agencies 
the  exercise  of  those  powers — ^and  having  further  provided 
for  the  continued  existence  of  those  agencies  through  suc- 
cessive elections  and  appointments,  the  sovereign  power 
rests. 

The  elections  which  from  year  to  year  are  conducted  in  ac- 
cordance with  constitutional  requirements  are  not  the  exer- 
cise of  sovereign  power.  The  body  of  the  people  bound  them- 
selves in  the  Constitution  to  accept  as  servants  for  the 
performance  of  official  duty  those  whom  a  majority  of  lawful 
voters  might  name  for  the  service.  Not  only  are  those 
elected,  agents  of  the  people,  exercising  delegated  powers, 
but  the  majority  of  the  electors,  who  name  those  thus  elected, 
are  themsdves  exercising  a  power  delegated  in  the  Constitu- 
tion by  the  entire  body  to  the  electors.  In  legal  effect  the 
Constitution  is  a  continuing  compact; — in  some  respects 
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very  analogous  to  a  partnership  agreement.  For  certain  pur- 
poses the  entire  body  agree  that  the  act  of  the  majority  shall 
bind  all.  In  so  acting  the  majority  are  the  agents  of  the 
entire  body,  and  their  act  is  efficient  not  as  an  exercise  of 
sovereign  power,  but  because  by  the  frame  of  government  all 
have  agreed  that  elections  shall  be  so  held. 

This  doctrine  of  the  delegation  of  power  is  as  applicable 
to  the  state  as  it  is  to  the  federal  legislative  body. 

Penna.  Constitution  of  1776.    Chapter  I. 

I  IV.  That  all  power  being  originally  inherent  in  and  consequently 
derived  from  the  people,  therefore  all  officers  of  government,  whether 
legislative  or  executive,  are  their  trustees  and  servants,  and  at  all  times 
accountable  to  them. 

I  V.  .  .  .  And  that  the  community  hath  an  indubitable,  unalien- 
able and  indefeasible  right  to  reform,  alter  or  abolish  government,  in 
such  manner  as  shall  be  by  that  community  judged  most  conducive  to 
the  public  weal. 

Constitution  of  1790.    Preamble. 

We,  the  people  of  the  G>mmonwealth  of  Pennsylvania,  ordain  and 
establish  this  Constitution  for  its  government 

Article  I.    §  I. 

The  legislative  power  of  this  Commonwealth  shall  be  vested  in  a 
General  Assembly,  which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. 

Article  IX.    §  11. 

That  all  power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  the  authority,  and  instituted  for  their  peace,  safety  and 
happiness.  For  the  advancement  of  those  ends  they  have,  at  all  times, 
an  unalienable  and  indefeasible  right  to  alter,  reform  or  abolish  their 
government,  in  such  manner  as  they  may  think  proper. 

§  XXVI.  To  guard  against  transgressions  of  the  high  powers  which 
we  have  delegated  we  declare  that  everything  in  this  article  is  excepted 
out  of  the  general  powers  of  government,  and  shall  forever  remain 
inviolate. 

The  same  propositions  are  found  in  the  Preamble  of  the 
Constitution  of  1873  and  in  the  Declaration  of  Rights, 
Article  I,  §  I  and  §  XXVII. 
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A  precedent  for  limitations  upon  legislative  power  is 
found  in  the  Royal  Charter  for  the  Province  of  Pennsyl- 
vania granted  to  William  Penn,  where  the  legislative  power 
of  the  Provincial  Assembly  is  thus  qualified ;  after  the  clause 
in  which  the  law-making  power  is  conferred  is  the  following 
proviso : 

Provided,  nevertheless,  that  the  said  laws  be  consonant  to  reason, 
and  be  not  repugnant  or  contrary,  but.  (as  near  as  conveniently  may  be) 
agreeable  to  the  laws,  statutes  and  rights  of  England. 

Similar  limitations  are  foimd  in  other  colonial  charters. 

These  preliminary  suggestions  are  made  not  for  the  pur- 
pose of  particularly  defining  the  extent  of  the  powers  of 
Congress  or  state  legislature,  but  to  emphasize  two  car- 
dinal principles. 

First. — ^The  body  upon  whom  legislative  power  is  con- 
ferred is  not  a  sovereign  or  omnipotent  body.  It  is  an 
assembly  of  agents  or  trustees  to  whom  the  body  of  the 
people  have  delegated  the  duty  of  legislation.  The  people 
remain  the  ultimate  source  of  power,  in  them  alone  is  vested 
the  constituent  sovereignty.  The  extent  of  the  power  thus 
delegated  is  to  legislate,  one  of  the  independent  functions  of 
government,  but  not  the  attribute  of  sovereignty  or  absolute 
government. 

Second. — ^The  power  of  legfislation  has  not  been  conferred 
without  limitations.  In  the  case  of  the  National  Congress  no 
general  power  t,o  legislate  has  been  conferred,  and  by  the 
terms  of  the  instrimient  defining  the  extent  of  the  powers, 
none  pass  except  those  expressly  mentioned,  and  such  as  are 
properly  incidental  to  render  effectual  those  expressly  con- 
ferred. 

In  the  case  of  state  legislatures,  the  powers  of  legisla- 
tion conferred  are  to  legislate  generally.  But  from  the 
earliest  Constitution,  as  is  shown  by  the  preceding  quota- 
tions, the  Bill  of  Rights  operated  as  a  limitation  upon  the 
otherwise  general  legislative  power.  We  fully  recognize  the 
distinction  between  the  construction  of  the  federal  and  state 
constitutions.  One  body  is  of  limited  and  the  other  of 
general  legislative  powers;  but  the  general  powers  of  the 
state  legislature  are  subject  to  many  expressed  restrictions, 
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and  perhaps  more  important  than  all,  it  is  always  to  be 
remembered  that  the  powers  of  Congress  and  the  powers  of 
state  legislatures  are  legislative  only.  Legislation  must 
be  distinguished  from  a  general  exercise  of  sovereign  power. 
A  body  to  whom  only  the  duty  of  legislation  has  been  dele- 
gated does  not  thereby  acquire  sovereign  power.  It  is  not 
legislation  to  decree  that  the  property  of  A  shall  become  the 
property  of  B.  Such  an  enactment  is  void,  not  because  of 
any  constitutional  prohibition  or  limitation,  but  because  it 
is  not  legislation.  Examples  could  be  multiplied,  a  single 
illustration  is  sufficient  A  sovereign  parliament  might 
possess  absolute  and  arbitrary  power.  A  legislature  con- 
vened to  legislate  does  not.  When  any  legislative  body 
transcends  the  limit  of  legislation,  Lord  Chatham's  words  in 
questioning  the  arbitrary  exercise  of  power  by  the  House  of 
Commons  well  apply : 

Tyranny  is  detestable  in  every  shape,  but  in  none  so  formidable  as 
when  it  is  assumed  and  exercised  by  a  number  of  tyrants. 

In  Sharpless  v.  Philadelphia,  21  Pa.,  St.  147,  Black, 
Woodward  and  Knox  pointed  out  this  limitation  upon  legis- 
lative action  with  great  clearness. 

Black,  C.  J.,  p.  167. 

Perhaps  there  is  nothing  in  the  books  which  shows  the  tenacity  with 
which  the  court  has  adhered  to  the  letter  of  the  Constitution  in  deter- 
mining the  extent  of  legislative  power,  more  plainly  than  the  doubt 
which  was  once  entertained  (10  Watts,  63)  whether  the  want  of  an 
express  inhibition  did  not  permit  the  Assembly  to  take  one  man's  prop- 
erty and  give  it  to  another.  The  Constitution  does  prohibit  it.  It  is  not 
within  the  general  grant  of  legislative  power.  It  would  be  gross 
usurpation  of  judicial  authority,  and  would  violate  the  very  words  of 
Section  XI,  Art.  IX.  The  legislature  could  not  make  such  a  rescript 
(for  it  would  not  be  law),  any  more  than  they  could  order  an  innocent 
man  to  be  put  to  death  without  trial. 

P.  168. 

I  do  not  mean  to  assert  that  every  act  which  the  legislature  may 
choose  to  call  a  tax  law  is  constitutional.  The  whole  of  a  public  burden 
cannot  be  thrown  upon  a  single  individual,  under  pretence  of  taxing 
him,  nor  can  one  county  be  taxed  to  pay  the  debt  of  another,  nor  one 
portion  of  the  state  to  pay  the  tax  of  the  whole  state.    These  things 
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are  not  excepted  from  the  powers  of  the  legislature,  because  they  did 
not  pass  to  the  Assembly  by  the  general  grant  of  legislative  power.  A 
prohibition  was  not  necessary.  An  act  of  Assembly,  commanding  or 
authorizing  them  to  be  done,  would  not  be  a  law,  but  an  attempt  to 
pronounce  a  judicial  sentence  or  order  or  decree.    .    .    . 

Neither  has  the  legislature  any  constitutional  right  to  create  a  public 
debt,  or  to  lay  a  tax,  or  to  authorize  any  municipal  corporation  to  do  it, 
in  order  to  raise  funds  for  a  mere  private  purpose.  No  such  authority 
passed  to  the  Assembly  by  the  general  grant  of  legislative  power.  This 
would  not  be  legislation.  Taxation  is  a  mode  of  raising  revenue  for 
public  purposes.  When  it  is  prostituted  to  objects  in  no  way  connected 
with  the  public  interests  or  welfare,  it  ceases  to  be  taxation  and  becomes 
plunder.  Transferring  money,  from  the  owners  of  it  into  the  possession 
of  those  who  have  no  title  to  it,  though  it  be  done  under  the  name 
and  form  of  a  tax,  is  unconstitutional  for  all  the  reasons  which  forbid 
the  legislature  to  usurp  any  other  power  not  granted  to  them. 

In  this  case,  the  court  held  that  public  money  raised  by 
taxation  might  be  applied  to  aid  the  building  of  a  railroad, 
because  the  use  was  public;  but  in  Loan  Association  v. 
Topeka,  20  Wallace,  655,  it  was  pointed  out  that  public 
moneys  could  not  be  applied  to  the  aid  of  a  manufacturing 
enterprise — Miller,  J.,  saying : 

Where  the  purpose  for  which  the  tax  was  to  be  issued  could  no 
longer  be  justly  claimed  to  have  this  public  character,  but  was  purely  in 
aid  of  private  or  personal  objects,  the  law  authorizing  it  was  beyond 
the  legislative  power. 


Knox,  J.,  p.  185.  The .  right  of  this  court  to  declare  an  act  of  the 
legislature  unconstitutional,  is  unquestionable,  and  I  may  safely  add, 
tmquestioned. 

In  ascertaining  whether  there  has  been  this  clear  usurpation  by  the 
law-making  power,  I  agree  with  the  Chief  Justice,  and  Mr.  Justice 
WooDWAW),  that  the  tests  to  be  applied  are:  First^Is  the  act  in  the 
nature  of  a  legislative  power  ?  Second-^Dots  the  Constitution  expressly, 
or  by  necessary  implication,  forbid  the  exercise  of  such  power? 

The  two  questions  are  closely  assimilated.  If  it  is  not  in  the  nature 
of  a  legislative  power,  the  Constitution  does,  by  necessary  implication, 
forbid  the  General  Assembly  from  exercising  it.  All  attempts  upon  the 
part  of  the  legislature  to  exercise  the  class  of  powers  committed  to  the 
care  of  the  judfciary,  are  clearly  unauthorized  and  unconstitutional. 
For  there  is  a  necessary  implication  arising  from  the  organization 
and  recognition  of  the  judicial  branch  of  the  government,  that  its 
authority  shall  be  supreme,  and  its  jurisdiction  exclusive  upon  subjects 
committed  to  its  care  and  upon  questions  to  be  determined  by  its  judg- 
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It  must  be  conceded  that  there  are  such  rights  in  every  free  govern- 
ment beyond  the  control  of  the  state.  A  government  which  recognizes 
no  such  rights,  which  held  the  lives,  the  liberty,  and  the  property  of 
its  citizens  subject  at  all  times  to  the  absolute  disposition  and  unlimited 
control  of  even  the  most  democratic  of  power,  is  after  all  but  a  despot- 
ism. It  is  true  that  it  is  a  despotism  of  the  many,  of  the  majority,  if 
you  choose  to  call  it  so,  but  it  is  none  the  less  a  despotism.  It  may 
well  be  doubted  if  a  man  is  to  hold  all  that  he  is  accustomed  to  call  his 
own,  all  in  which  he  has  placed  his  happiness,  and  the  security  of  which 
is  essential  to  that  happiness,  under  the  unlimited  dominion  of  others, 
whether  it  is  not  wiser  that  this  power  should  be  exercised  by  one  man 
than  by  many. 

The  theory  of  our  governments,  state  and  national,  is  opposed  to 
the  deposit  of  unlimited  power  anywhere.  The  executive,  the  legislative, 
and  the  judicial  branches  of  these  governments  are  all  of  limited  and 
defined  powers. 

A  clear  apprehension  of  the  rule,  that  the  enactment  by 
a  legislative  assembly  must  be  legislative  in  its  nature,  in 
order  that  it  may  be  of  force,  renders  it  unnecessary  to  dis- 
cuss the  question,  whether  legislation  not  expressly  pro- 
hibited, but  in  violation  of  what  is  styled  common  right,  is 
void.  Cases  are  often  suggested  which  shock  the  sense  of 
natural  right  and  yet  which  do  not  come  within  any  express 
prohibition  of  the  Bill  of  Rights  or  of  the  Constitution.  The 


ment.  Hence  the  legislature  cannot  lawfully  grant  a  new  trial  in  a  case 
once  determined.  This  court  might  with  equal  right  declare,  that  a  bill 
which  has  passed  through  all  the  forms  of  legislation  should  again  be 
submitted  to  a  vote  of  the  Senate  and  House  of  Representatives,  and 
presented  to  the  Executive  for  his  approval  or  rejection,  as  for  the  legis- 
lature to  say  that  a  verdict  of  the  jury,  and  a  judgment  of  a  court  should 
be  set  aside,  in  order  to  give  the  parties  litigant  another  opportunity 
to  ascertain  where  right  and  justice  belong. 

It  is  unnecessary  to  multiply  instances  or  words  to  prove  that  the 
legislature  cannot  rightfully  exercise  judicial  or  executive  authority. 
It  is  confined  to  its  own  sphere  of  action,  separate  and  distinct  from  the 
other  departments  of  the  government. 

WooDWAKD,  J.,  p.  158.  When  the  legislature  disregards  the  distribu- 
tion made  of  the  powers  of  government,  among  the  three  co-ordinate 
departments,  or  the  restrictive  clauses  in  the  body  of  the  instrument,  or 
the  reservations  of  the  Bill  of  Rights,  or  the  grants  of  the  Government 
of  the  United  States — ^the  judiciary,  whose  office  it  is  to  expound  the 
law.  may,  and  I  hold  are  bound  to  declare  the  act  unconstitutional  and 
void. 
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true  solution  of  most  of  these  cases  is  that  the  attempted  act 
of  the  legislature  is  not  legislation.  It  may  be  an  encroach- 
ment on  the  prerogative  of  the  executive.  It  may  be  an 
attempt  to  exercise  judicial  powers.  It  may  be  an  act 
beyond  the  power  of  free  government.  If  it  come  not  within 
the  definition  of  legislation,  it  is  of  no  force.  If,  however, 
the  act  be  legislative  in  its  character  and  not  prohibited  by 
some  express  provision  of  the  Constitution,  then  the  legisla- 
ture alone  is  responsible  for  the  exercise  of  its  discretion — 
then  the  discretion  having  been  exercised,  no  other  depart- 
ment of  government  can  review  the  question  and  refuse 
obedience  to  the  law  enacted  by  the  body  to  which  under  our 
form  of  government  the  law-making  power  has  been 
delegated. 

From  the  foregoing  it  would  appear  that  legislative 
enactments  are  of  no  force: 

1.  When  prohibited  by  the  express  language  of  the 
Constitution. 

2.  When  under  the  guise  of  legislation,  statutes  not 
legislative  in  their  character  are  promulgated. 

Such  edicts  or  rescripts  are  not  within  the  chart  of  legis- 
lative authority  and  do  not  carry  with  them  the  duty  of 
obedience.  But  how  is  this  question  of  duty  to  be  deter- 
mined. How,  when  the  interest  of  one  calls  for  the  enforce- 
ment of  such  enactment  and  the  interest  of  another  denies 
its  validity,  is  the  issue  to  be  settled. 

In  his  famous  dissenting  opinion  in  Eakin  v.  Raub,  12 
S.  &  R.,  330,  in  denying  the  power  of  the  judiciary  to  declare 
a  statute  of  no  force, because  unconstitutional,  Judge  Gibson 
was  driven  to  the  conclusion  that  in  cases  really  affecting 
the  vital  interest  of  the  citizen,  his  only  recourse  was  to 
determine  the  issue  for  himself  and  to  take  the  personal 
responsibility  of  resisting,  even  to  the  death  the  enforcement 
of  a  statute  which  was  not  law. 

The  right  is  peremptorily  asserted  and  examples  of  monstrous  viola- 
tions of  the  Constitution  are  put  in  a  strong  light  by  way  of  example; 
such  as  taking  away  the  trial  by  jury,  the  elective  franchise,  or  sub- 
verting religious  liberty.  But  any  of  these  would  be  such  a  usurpa- 
tion of  the  political  rights  of  the  citizens,  as  would  work  a  change 
in  the  very  structure  of  the  government;  or,  to  speak  more  prop- 
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eriy,  it  would  itself  be  a  revolution,  which,  to  counteract,  would 
justify  even  insurrection;  consequently,  a  judge  might  lawfully  em- 
ploy every  instrument  of  official  resistance  within  his  reach.  By  this 
I  mean,  that  while  the  citizen  should  resist  with  pike  and  gun,  the  judge 
might  co-operate  with  habeas  corpus  and  mandamus.  It  would  be  his 
duty,  as  a  citizen,  to  throw  himself  into  the  breach,  and,  if  it  should  be 
necessary,  perish  there. 

The  opposite  view  is  most  tersely  put  in  an  early  Georgfia 
case.  I  refer  to  the  opinion  of  Judge  Charlton  in  Green- 
field V.  Ross,  Charlton's  Report,  176. 

From  passion,  from  unprincipled  ambition,  from  the  illusions  of 
ignorance,  from  the  ebullition  of  political  acrimony  or  misguided  zeal, 
it  is  very  easy  to  perceive  the  possibility  of  an  unconstitutional  act  of 
the  legislature.  What,  then,  is  the  remedy?  A  recourse  to  the  people's 
vengeance?  Must  the  people  be  called  upon  to  defend,  in  their  aggre- 
gate capacity,  that  compact  and  those  privileges  which  flowed  directly 
from  the  source  of  their  volition?  If  this  is  the  remedy,  our  boasted 
republicanism  is  nothing  more  than  systematic  anarchy;  and  it  would 
be  therefore  better  for  us  to  repose  in  the  thorny  protection  of  an 
absolute  monarchy.  Is  the  remedy  found  in  the  patient  endurance  of 
the  evil  until  succeeding  legislatures  think  proper  to  repeal  the  uncon- 
stitutional enactment?  This  would  be  worse  than  popular  insurrection, 
because  it  presupposes  an  outrage  upon  the  constitutional  rights  longer 
than  ought  to  be  borne  by  American  citizens.  The  remedy  can  only 
be  found,  then,  in  the  wisdom  and  independence  of  the  judicial  depart- 
ment. Here  the  passions,  the  feelings  and  the  interests  which  may  and 
do  sway  deliberative  bodies  cannot  be  found.  This  department  is  aided 
by  all  the  lights  which  cautious  and  dispassionate  consideration  can 
afford;  and  it  is  governed  by  maxims  of  jurisprudence  which  apertis 
foribus  offer  a  secure  asylum  to  every  citizen  whose  weakness  or 
injuries  solicit  admission  and  protection.  This  department  cannot 
deviate  from  those  fixed  principles  which  for  ages  the  approbation  of 
mankind  has  stamped  with  the  seals  of  truth  and  authority.  In  this 
respect  the  judicial  is  unlike  the  legislative  department,  whose  func- 
tions are  regulated  by  the  caprice  of  an  arbitrary  discretion.  Under  this 
view  of  the  judicial  department  it  is  surely  the  best,  the  safest,  and  in 
our  republic  can  be  the  only  mediation  between  a  citizen  and  an  uncon- 
stitutional act  of  the  legislature. 

The  heresy,  contained  in  his  dissenting  opinion,  our  great 
Chief  Justice  subsequently  recanted  in  Menges  v.  Wertman, 
I  Pa.  St.  218,  saying: 

In  the  other  states  the  courts  have  often  pronounced  acts  of  legisla- 
tion to  be  unconstitutional,  with  the  acquiescence  of  the  legislature  and 
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the  people.  But  by  giving  too  much  scope  to  the  principles  that  this 
authority  is  to  be  exercised  only  in  extreme  cases,  we  have  bound  our 
hands  so  far  as  to  have  nearly  relinquished  the  authority  itself.  It 
would  ill  become  me  to  impute  blame  for  it  to  the  distinguished  men 
who  have  preceded  me,  or  to  those  with  whom  I  am  or  have  been 
associated;  for  it  is  known  that  I  went  beyond  them  in  restricting  the 
constitutional  power  of  the  court  My  theory,  however,  seems  to  have 
been  tacitly  disavowed  by  the  late  convention,  which  took  no  action  on 
the  subject,  though  the  power  has  notoriously  been  claimed  and 
exerted.  But  experience  has  taught  me  the  futility  of  mere  theory. 
There  must  be  some  independent  organ  to  arrest  unconstitutional  power. 
It  would  be  useless  for  the  people  to  impose  restrictions  on  legislation  if 
the  acts  of  the  agents  were  not  subject  to  revision. 

The  same  sentiment  was  expressed  from  the  Bench  in 
the  report  of  the  argument  in  Norris  v.  Clymer,  2  Pa.  St 
277. 

It  is  a  striking  coincidence  that  when  Judge  Gibson  was 
driven  from  his  original  position  by  the  arg^ument  of  the 
necessity  of  the  case,  he  followed  the  line  of  reasoning 
adopted  by  Mr.  Calhoun  in  one  of  his  great  arguments  in 
the  Senate : 

But  it  will  be  asked  how  the  court  obtained  the  power  to  pronounce 
a  law  unconstitutional  when  it  comes  in  conflict  with  that  instrument 
I  do  not  deny  that  it  possesses  the  right,  but  I  can  by  no  means  concede 
that  it  was  derived  from  the  Constitution.  It  had  its  origin  in  the 
necessity  of  the  case.  Where  there  are  two  or  more  rules  established, 
one  from  a  higher,  the  other  from  a  lower  authority,  which  may  come 
into  conflict  in  applying  them  to  a  particular  case  the  judge  cannot 
avoid  pronouncing  in  favor  of  the  superior  against  the  inferior.  It  is 
from  this  necessity,  and  this  alone,  that  the  power  was  derived.  It  had 
no  other  origin.  That  I  have  traced  it  to  its  true  source  will  be  manifest 
from  the  fact  that  it  is  a  power  which  so  far  from  being  conferred 
exclusively  in  the  Supreme  G>urt  as  is  insisted,  belongs  to  every  court, 
inferior  and  superior — state  and  federal. 

This  quotation  is  most  instructive  because  it  emphasizes 
the  important  principle  that  courts  in  passing  upon  the  con- 
stitutionality of  statutes  exercise  a  purely  judicial  function. 
Their  judgment  is  entered  in  the  particular  case  upon  a 
definite  issue  raised  whether  a  certain  legislative  enactment 
is  law,  and  the  court  must  decide  that  issue  in  order  to  give 
judgment  between  the  parties. 

Strictly  speaking,  the  judgment  binds  no  one  except  the 
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parties.  The  statute  is  not  repealed  or  annulled  by  the  judg- 
ment of  the  court.  It  still  has  its  place  in  the  statute  book, 
but  the  court  judicially  determines  that  while  the  statute  has 
the  form  of  law,  it  does  not  affect  the  rights  of  the  litigants 
who  invoke  the  higher  law  of  the  Constitution.  But  although 
the  court  does  not  override  the  legislature,  the  moral  force 
of  its  decision  may  be  prevailing — it  gives  promise  that  if 
the  same  issue  is  raised  between  other  litigants  the  same 
judgment  will  be  entered.  The  judicial  branch  of  the  gov- 
ernment comes  into  no  conflict  with  the  legislature— each 
continues  to  move  in  its  appointed  course.  This  is  the  true 
view  of  the  judicial  function.  While  it  may  not  place  the 
judiciary  in  apparent  elevation  as  a  Court  of  Appeal  above 
the  legislature — the  constant  recognition  of  the  limited  effect 
of  the  judicial  judgment  will  tend  to  conserve  the  true  influ- 
ence of  the  courts.  The  substance  not  the  form  of  power 
should  be  desired.  The  less  the  appearance,  the  longer  will 
it  continue. 

In  the  earlier  history  of  the  states,  the  courts  were  rarely 
called  upon  to  declare  acts  of  the  legislature  unconstitutional. 
In  our  Commonwealth  for  the  half  century  following  the 
Constitution  of  1790  there  is  not  a  single  instance  where  a 
statute  was  determined  to  be  imconstitutional — ^but  there 
was  a  uniform  consensus  of  judicial  opinion  (with  the  excep- 
tion of  the  dissenting  opinion  of  C.  J.  Gibson  already 
quoted)  that  the  judiciary  must  have  the  power  of  declaring 
a  statute  to  be  of  no  force,  if  enacted  in  disregard  of  the 
higher  law  of  the  Constitution. 

In  the  minutes  of  the  Council  of  Censors  in  1784,  the 
committee  appointed  to  point  out  the  defects  in  the  Constitu- 
tion of  1776,  inter  alia  reported : 

Your  committee  conceives  the  said  Constitution  to  be  in  this  respect 
materially  defective,  referring  to  the  power  of  the  legislature  to  remove 
the  judges: 

Because  if  the  assembly  should  pass  an  unconstitutional  law,  and  the 
judges  have  virtue  enough  to  refuse  to  obey  it,  the  same  assembly  could 
instantly  remove  them. 

This  indicates  that  the  men  who  took  part  in  forming 
our  government  had  a  very  definite  opinion  that  an  uncon- 
stitutional law  was  no  law — and  that  the  test  of  virtue  in  a 
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judge  would  be  his  refusal  to  obey  it — ^by  which  we  under- 
stand that  in  the  performance  of  his  judicial  duty  he  should 
give  it  no  effect  in  rendering  judgments. 

I  shall  not  attempt  to  refer  to  the  numerous  cases  in  which 
the  courts  of  the  several  states  committed  themselves  to 
the  right  of  the  judiciary  to  declare  an  unconstitutional 
law  to  be  of  no  force.  There  is  a  full  collection  in  Mr.  Meigs' 
article  "On  the  Relation  of  the  Judiciary  to  the  Constitu- 
tion," American  Law  Review,  March-April,  1885,  p.  175, 
etc.,  and  Professor  Thayer's  article — "The  Origin  and 
Scope  of  the  American  Doctrine  of  Constitutional  Law," 
VII  Harvard  Law  Reviezv,  129. 

I  refer  only  to  the  striking  charge  of  Judge  Paterson 
in  the  U.  S.  Circuit  Court  for  this  district,  in  1795, — Van 
Home's  Lessee  v.  Dorrance,  2  Dallas,  304,  when  he  said : 

What  are  legislatures?  Creatures  of  the  Constitution;  they  owe 
their  existence  to  the  Constitution;  they  derive  their  powers  from  the 
Constitution;  it  is  their  commission;  and,  therefore,  all  their  acts  must 
be  conformable  to  it,  or  else  they  will  be  void.  The  Constitution  is  the 
work  or  will  of  the  people  themselves,  in  their  original,  sovereign,  and 
unlimited  capacity.  Law  is  the  work  or  will  of  the  legislature  in  their 
derivative  and  subordinate  capacity.  The  one  is  the  work  of  the  creator, 
and  the  other  of  the  creature.  The  Constitution  fixes  limits  to  the  exer- 
cise of  legislature  or  legislative  authority,  and  prescribes  the  orbit 
within  which  it  must  move.  In  short,  gentlemen,  the  Constitution  is 
the  sun  of  the  political  system,  around  which  all  l^slative,  executive 
and  judicial  bodies  must  revolve.  Whatever  may  be  the  case  of  other 
countries,  yet  in  this  there  can  be  no  doubt — ^that  every  act  of  the  legis- 
lature, repugnant  to  the  Constitution,  is  absolutely  void. 

And  the  opinion  of  C.  J.  Tilghman,  in  Eakin  v.  Raub, 
12S.&R.,  330: 

It  will  be  sufficient  to  say,  that  I  adhere  to  the  opinion  which  I  have 
frequently  expressed,  that  when  a  judge  is  convinced,  beyond  doubt,  that 
an  act  hais  been  passed  in  violation  of  the  Constitution,  he  is  bound 
to  declare  it  void,  by  his  oath,  by  his  duty  to  the  party  who  has  brought 
the  cause  before  him,  and  to  the  people,  the  only  source  of  legitimate 
power,  who,  when  they  formed  the  Constitution  of  the  state,  expressly 
declared  that  certain  things 

"Were  excepted  out  of  the  general  powers  of  government,  and  should 
forever  remain  inviolate." 

The  people  declared  also  on  their  adoption  of  the  Constitution  of  the 
United  States: 
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"That  it  should  be  the  supreme  law  of  the  land,  and  that  the  judges 
in  every  state  should  be  bound  thereby,  anything  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding." 

Upon  this  subject  I  have  never  entertained  but  one  opinion,  which 
has  been  strengthened  by  reflection,  and  fortified  by  the  concurring  senti- 
ments of  the  Supreme  G>urt  of  the  United  States,  as  well  as  of  lawyers, 
judges  and  statesmen  of  the  highest  standing  in  all  parts  of  the  United 
States  of  America.  Nevertheless,  the  utmost  deference  is  due  to  the 
opinion  of  the  legislature, — so  great,  indeed,  that  a  judge  would  be 
unpardonable,  who  in  a  doubtful  case  should  declare  a  law  to  be  void. 

And  Judge  Duncan  in  the  same  case : 

Maintaining,  as  I  do,  the  power  and  the  duty  of  the  court  to  decide 
upon  the  constitutionality  of  all  acts  of  the  legislature,  yet  it  is  one 
which  all  courts  will  approach  with  caution  and  circumspection,  and 
with  every  proper  respect  for  a  co-ordinate  branch  of  the  government, 
and  with  great  reluctance  will  they  pronounce  an  act  of  the  legislature 
unconstitutional,  and  only  where  it  comes  in  undoubted  collision  with 
the  Constitution  of  the  United  States,  or  with  that  of  this  state.  But 
it  is  a  duty,  however  irksome,  which  they  are  bound  to  perform,  without 
regard  to  personal  considerations;  for  no  principle  can  be  better  estab- 
lished— none  more  conducive  to  personal  liberty  and  security  of  property, 
— none  of  which  the  people  of  this  free  country  can  more  justly  boast, — 
none  which  so  pre-eminently  distinguishes  our  American  Constitution 
over  every  other  country  and  government,  than  the  doctrine  which  has 
prevailed  since  the  formation  in  the  courts  of  all  these  states,  from 
Maine  to  Georgia,  that  the  people  possess  the  sovereign  right  to  limit 
their  lawgiver,  and  that  acts  contrary  to  the  Constitution  are  not  bind- 
ing  as  laws.  The  concurrence  of  statesmen,  of  legislators  and  of  jurists, 
uniting  in  the  same  construction  of  the  Constitution,  may  insure  confi- 
dence in  that  construction. 

Even  C.  J.  Gibson,  in  the  dissenting  opinion  before 
cited,  recognized  that  the  limitations  of  the  Federal  Consti- 
tution must  be  enforced  by  the  courts,  distinguishing  that 
from  the  State  Constitution  because  of  the  provision. 

In  Marbury  v.  Madison,  i  Cranch,  137,  Marshall,  C.  J., 
settled  the  law  for  all  time  in  the  federal  courts : 

The  question,  whether  an  act,  repugnant  to  the  Constitution,  can 
become  the  law  of  the  land,  is  a  question  deeply  interesting  to  the 
United  States;  but,  happily,  not  of  an  intricacy  proportioned  to  its 
interest  It  seems  only  necessary  to  recognize  certain  principles,  sup- 
posed to  have  been  long  and  well  established,  to  decide  it. 

That  the  people  have  an  original  right  to  establish,  for  their  future 
government,  such  principles  as,  in  their  opinion,  shall  most  conduce  to 
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their  own  happiness  is  the  basis  on  which  the  whole  American  fabric 
has  been  created.  The  exercise  of  this  original  right  is  very  great 
exertion ;  nor  can  it,  nor  ought  it,  to  be  frequently  repeated.  The  prin- 
ciples, therefore  so  established,  are  deemed  fundamental.  And  as  the 
authority  from  which  they  proceed  is  supreme,  and  can  seldom  act, 
they  are  designated  to  be  permanent. 


The  Constitution  is  either  a  superior  paramount  law,  unchangeable 
by  ordinary  means,  or  it  is  on  a  level  with  ordinary  legislative  acts, 
and  like  other  acts,  is  alterable  when  the  legi>slature  shall  please  to 
alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act 
contrary  to  the  Constitution  is  not  law ;  if  the  latter  part  be  true,  then 
written  constitutions  are  absurd  attempts  on  the  part  of  the  people,  to 
limit  a  power  in  its  own  nature  illimitable. 

If  an  act  of  the  legislature,  repugnant  to  the  Constitution,  is  void, 
does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though  it  be  not  law,  does  it 
constitute  a  rule  as  operative  as  if  it  was  a  law?  This  would  be  to 
overthrow  in  fact  what  was  established  in  theory;  and  would  seem,  at 
first  view,  an  absurdity  too  gross  to  be  insisted  on.  It  shall,  however, 
receive  a  more  attentive  consideration. 

It  is  emphatically  the  province  and  duty  of  the  judicial  department  to 
say  what  the  law  is.  Those  who  apply  the  rule  to  particular  cases  must 
of  necessity  expound  and  interpret  the  rule.  If  two  laws  conflict  with 
each  other,  the  courts  must  decide  on  the  operation  of  each. 

So  if  a  law  be  in  opposition  to  the  Constitution ;  if  both  the  law  and 
Constitution  apply  to  a  particular  case,  so  that  the  court  must  either 
decide  that  ca^se  conformably  to  the  law,  disregarding  the  Constitution; 
or  conformably  to  the  Constitution,  disregarding  the  law;  the  court 
must  determine  which  of  these  conflicting  rules  governs  the  case.  This 
is  of  the  very  essence  of  judicial  duty. 

If,  then,  the  courts  are  to  regard  the  Constitution,  and  the  Constitution 
is  superior  to  any  ordinary  act  of  the  legislature,  the  Constitution, 
and  not  such  ordinary  act,  must  govern  the  case  to  which  they  both 
apply. 

Those,  then  who  controvert  the  principle  that  the  Constitution  is  to 
be  considered,  in  court,  as  a  paramount  law,  are  reduced  to  the  necessity 
of  maintaining  that  the  courts  must  close  their  eyes  on  the  Constitution, 
and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all  written  consti- 
tutions. It  would  declare  that  an  act  which,  according  to  the  principles 
and  theory  of  our  government,  is  entirely  void,  is  yet,  in  practice,  com- 
pletely obligatory,  it  would  declare  that  if  the  legislature  shall  do  what 
is  expressly  forbidden,  such  act,  notwithstanding  the  express  prohibition, 
is  in  reality  effectual.  It  would  be  giving  to  the  legislature  a  practical 
and  real  omnipotence,  with  the  same  breath  which  professes  to  restrict 
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their  powers  within  narrow  limits,  it  is  prescribing  limits,  and  declaring 
that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the  greatest 
improvement  on  political  institutions,  a  written  constitution,  would  of 
itsdf  be  sufficient  in  America,  where  written  constitutions  have  been 
viewed,  with  so  much  reverence,  for  rejecting  the  construction.    .    .    . 

Why  docs  a  judge  swear  to  discharge  his  duties  agreeably  to  the  Con- 
stitution of  the  United  States,  if  that  Constitution  forms  no  rule  for 
his  government?  If  it  is  closed  upon  him,  and  cannot  be  inspected  by 
him? 

If  such  be  the  real  state  of  things,  this  is  worse  than  solemn  mockery. 
To  prescribe,  or  to  take  this  oath,  becomes  equally  a  crime. 

It  is  also  not  entirely  unworthy  of  observation,  that  in  declaring 
what  shall  be  the  supreme  law  of  the  land,  the  Constitution  itself  is 
first  mentioned;  and  not  the  laws  of  the  United  States  generally,  but 
those  only  which  shall  be  made  in  pursuance  of  the  Constitution  have 
that  rank. 

Thus,  the  particular  phraseology  of  the  Constitution  of  the  United 
States  confirms  and  strengthens  the  principle,  supposed  to  be  essential 
to  all  written  constitutions,  that  a  law  repugnant  to  the  Constitution  is 
void;  and  that  courts,  as  well  as  other  departments,  are  bound  by  that 
instrument. 

And  there  is  no  better  statement  of  the  rule  than  in  the 
opinion  of  the  several  judges  of  our  Supreme  Court  in 
Sharpless  v.  Philadelphia,  21  Pa.  St.  147. 

Black,  C.  J.,  p.  160.  The  powers  bestowed  on  the  state  government 
were  distributed  by  the  Constitution  to  the  three  great  departments: 
the  legislative,  the  executive,  and  the  judicial.  The  power  to  make  laws 
was  granted  in  Section  I  of  Art  I,  by  the  following  words :  "The  legis- 
lative power  of  thrs  Commonwealth  shall  vest  in  a  general  assembly, 
which  shall  consist  of  a  Senate  and  House  of  Representatives."  It  is 
plain  that  the  force  of  these  general  words,  if  there  had  been  nothing 
else  to  qualify  them,  would  have  given  to  the  Assembly  an  unlimited 
power  to  make  all  such  laws  as  they  might  think  proper.  They  would 
have  had  the  whole  omnipotence  of  the  British  Parliament.  But  the 
absolute  power  of  the  people  themselves  has  been  previously  limited  by 
the  Federal  Constitution,  and  they  could  not  bestow  on  the  legislature 
authority  which  had  already  been  given  to  Congress.  The  judicial 
and  executive  powers  were  also  lodged  elsewhere,  and  the  legislative 
department  was  forbidden  to  trench  upon  the  others  by  an  implication 
as  clear  as  words  could  make  it.  The  jurisdiction  of  the  Assembly  was 
still  further  confined  by  that  part  of  the  Constitution  called  the 
"Declaration  of  Rights,"  which,  in  twenty-five  sections,  carefully 
enumerated  the  reserved  rights  of  the  people,  and  closes  by  declaring 
that  "everything  in  this  article  is  excepted  out  of  the  general  powers 
of  the  government,  and  shall  remain  forever  inviolate."    The  General 
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Assembly  cannot,  therefore,  pass  any  law  to  conflict  with  the  rightful 
authority  of  Congress,  nor  perform  a  judicial  or  executive  function, 
nor  violate  the  popular  privileges  reserved  by  the  Declaration  of  Rights, 
nor  change  the  organic  structure  of  the  government,  nor  exercise  any 
other  power  prohibited  in  the  Constitution.  If  it  does  any  of  these  things, 
the  judiciary  claims,  and  in  clear  cases  has  always  exercised,  the  right 
to  declare  such  acts  void. 

Woodward,  J.,  p.  179.  The  striking  peculiarity  in  the  civil  and 
political  condition  of  the  people  of  this  country,  is  that  they  live  under 
the  jurisdiction  of  two  separate  and  distinct  governments  both  formed 
by  themselves,  and  the  powers  of  each  limited  by  written  constitutions. 
The  people  of  Pennsylvania,  made  absolutely  free,  sovereign,  and  inde- 
pendent, on  the  fourth  day  of  July,  1776,  settled  for  themselves  a  frame 
of  government  which,  as  modified  in  the  present  Constitution,  organizes 
the  various  departments  of  a  republican  government,  legislative,  execu- 
tive, and  judicial;  and  vests  in  them,  not  specific  and  enumerated 
powers,  but  legislative  power,  executive  power,  and  judicial  power. 
Whatever  is  in  the  nature  of  these  three  governmental  powers  (and 
for  their  nature  we  must  refer  ourselves  to  the  principles  of  political 
science)  belongs  to  these  departments  respectively,  but  not  without 
limitations.  The  Bill  of  Rights  is  a  series  of  reservations  out  of  the 
powers  g^'anted  to  these  departments,  and  concludes  with  a  solemn 
declaration  in  these  words:  "To  guard  against  transgressions  of  the 
high  powers  which  we  have  delegated,  we  declare  that  ever3rthing  in 
this  article  is  excepted  out  of  the  general  powers  of  government,  and 
shall  forever  remain  inviolate."  The  primary  questions,  therefore,  that 
arises  upon  the  constitutionality  6i  an  act  of  assembly,  are  first:  Is  it 
in  the  nature  of  legislative  power;  and  secondly,  does  it  trench  upon 
any  of  the  reservations  in  the  Bill  of  Rights  ?  If  the  first  of  these  ques- 
tions can  be  answered  affirmatively,  and  the  other  negatively,  the 
resulting  conclusion  is  that  the  act  is  constitutional.  So  far  in  regard  to 
the  State  Constitution 

P.  183.  I  have  no  doubt  of  the  right  and  duty  of  the  judiciary  to 
declare  a  law  unconstitutional,  when  it  clearly  contravenes  any  of  the 
provisions  of  the  State  or  Federal  Constitution;  but  it  is  a  power  to 
be  exercised  with  g^'eat  caution.  For  nearly  fifty  years  of  our  political 
existence,  under  the  Constitution  of  1790,  no  act  of  Assembly  was 
set  aside  for  unconstitutionality.  Judges  claimed  the  power,  and  said 
they  would  exercise  it  in  clear  cases,  but  in  all  that  period  no  case  arose 
which,  in  their  judgment,  was  clear  enough  to  justify  the  exercise  of  the 
power;  and  it  is  well  known  that  that  great  light  of  this  bench,  so 
recently  extinguished,  stood  opposed,  for  many  years,  to  the  existence 
of  any  such  judicial  power.  Since  the  Constitution  of  1838  was  adopted, 
several  acts  of  assembly  have  been  declared  unconstitutional,  but  they 
were  all  clear  cases. 

Although  there  is  a  line  of  cases  in  various  states,  and 
in  some  of  the  federal  courts,  in  which  acts  of  the  legis- 
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lature  have  been  declared  unconstitutional  as  violative  of 
common  right  without  reference  to  any  particular  clause  of 
the  Constitution;  careful  examination  will  show  that  the 
real  ground  of  objection  to  the  statute  declared  void  was 
that  it  was  not  legislative  in  its  tenor,  and  the  judgment  of 
the  court  would  have  been  better  supported  had  this  reason 
been  given;  reference  is  made  to  several  of  these  cases  in 
the  opinion  of  Black,  C.  J.,  already  quoted  (21  Pa.  St., 
162). 

The  citations  which  have  been  made  show,  that  the  men 
whom  we  are  taught  to  reverence  as  the  sages  of  American 
constitutional  law  did  not  doubt  the  power  of  courts,  in 
settling  the  rights  of  litigants,  to  treat  as  null  legislative  acts 
promulgated  in  disregard  jto  the  limitations,  which  the  people 
have  placed  upon  the  powers  of  those  to  whom  our  earliest 
Constitution  in  defining  the  relations  of  officials  to  the 
people,  fittingly  referred  as 

All  officers  of  government,  whether  legislative  or  executive,  are  their 
trustees  and  servants,  and  at  all  times  accountable  to  them. 

When  due  recognition  is  given  to  these  principles,  the 
community  will  truly  recognize  that 

Mankind  made  a  long  step— a  great  stride  when  he  declared  that 
minorities  should  not  rule— a  still  higher  and  no4>ler  advance  had  been 
made  when  it  was  decided  that  majorities  could  only  rule  through 
regular  and  legal  forms. 

The  true  theory  of  Constitutional  Government  as  against 
the  imlimited  power  of  the  legislature  or  of  a  law-making 
majority,  has  never  been  more  clearly  stated  than  in  the 
words  of  the  great  statesman  to  whom  I  have  already 
referred. 

I  know  that  it  is  not  only  the  opinion  of  a  large  majority  of  our  coun- 
try, but  it  may  be  said  to  be  the  opinion  of  the  age,  that  the  very  beau 
ideal  of  a  perfect  government  is  the  government  of  a  majority  acting 
through  a  representative  body,  without  check  or  limitation  on  its 
power    .    .    .    but 

The  necessary  tendency  of  all  governments  based  upon  the  will  of  an 
absolute  majority  without  constitutional  check  or  limitation  of  power, 
is  to  breed  corruption,  anarchy  and  despotism;  and  this  whether  the 
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will  of  the  majority  be  expressed  directly  through  an  assembly  of  the 
people  themselves  or  by  their  representatives. 

The  government  of  the  absolute  majority  instead  of  being  the  govern- 
ment of  the  people  is  but  the  government  of  the  strongest  interests, 
and  when  not  efficiently  checked  is  the  most  tyrannical  and  oppressive 
that  can  be  devised. 

To  maintain  the  ascendency  of  the  Constitution  over  the  law-making 
majority  is  the  great  and  essential  point  on  which  the  success  of  the 
system  must  depend.  Unless  that  ascendency  can  be  preserved,  the 
most  necessary  consequence  must  be  that  the  laws  will  supersede  the 
G>nstitution. 

That  I  may  not  seem  to  place  too  much  stress  on  the 
views  of  a  statesman,  some  of  whose  opinions  have  not  stood 
the  stress  of  time,  I  would  add  to  the  words  of  Mr.  Calhoun, 
a  brief  quotation  from  one  who,  on  the  distinctive  issues  of 
their  day,  was  altogether  opposed  to  him : 

This  annihilation  of  the  individual  by  merging  him  on  the  state  lies 
at  the  foundation  of  despotism.  The  nation  is  too  often  the  grave  of  the 
man.  This  is  the  more  monstrous  because  the  very  end  of  the  state, 
of  the  organization  of  the  nation,  is  to  secure  the  individual  in  all  his 
rights,  and  especially  to  secure  the  rights  of  the  weak.  Here  is  the 
fundamental  idea  of  political  association.  In  an  unorganized  society 
with  no  legislature,  no  tribunal,  no  empire,  rights  have  no  security. 
Force  predominates  over  rights.  W.  E.  Channing. 

After  the  judiciary  has  done  its  part  there  still  remains 
a  wide  field  for  legislative  action  in  making  effectual  the 
constitutional  guarantees  of  successful  free  government. 

We  have  heard  much  of  the  indifference  of  legislators 
to  constitutional  limitations.  By  some  this  indifference  is 
attributed  to  a  prevailing  sentiment  that  such  questions  are 
for  the  courts.  This  is  a  radical  error.  We  have  already 
seen  that  by  some  high  authorities  the  duty  of  the  judiciary 
has  been  founded  on  the  obligation  of  their  oaths  to  support 
the  Constitution.  The  same  oath  has  been  taken  by  every 
legislator,  and  no  man  is  worthy  to  sit  in  any  American 
legislative  body  upon  whose  conscience  that  oath  does  not 
rest  with  binding  force,  and  upon  whose  official  conduct  the 
principles  of  the  Constitution  are  not  ever  present  as  the 
controlling  governor.    We  must  not  hide  from  ourselves  the 
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knowledge  that  the  intense  interest  which  our  people  have 
taken  in  the  material  development  of  the  state  and  the 
absorbing  devotion  to  bettering  their  physical  condition  has 
distracted  the  minds  of  the  community  too  much  from  atten- 
tion to  the  principles  of  free  government.  It  is  in  no  spirit 
of  criticism  I  refer  to  this.  We  all  know  that  in  our  own 
professional  lives,  our  attention  is  largely  absorbed  in  con- 
troversies and  consultations  in  which  the  public  aspect  of  the 
laws  have  but  little  part.  Recognizing  this  truth,  the  time 
spent  in  this  meeting  will  not  have  been  wasted  if  our  minds 
are  recalled  to  a  serious  contemplation  of  the  fundamental 
principles  of  free  government,  the  perpetuation  of  which  is 
the  only  pledge  for  a  continuation  of  the  conditions  under 
which  our  material  interests  will  prosper  in  the  future  as 
they  have  in  the  past.  The  Legislature  of  Pennsylvania  has 
always  been  largely  composed  of  lawyers.  If  the  lawyers  of 
that  body  would  carry  with  them  a  due  sense  of  responsi- 
bility and  check  all  legislation  which,  upon  its  face,  clearly 
violates  constitutional  provisions,  the  courts  would  be 
relieved  from  cases,  the  constant  determination  of  which 
brings  the  legislature  into  public  contempt. 

But  the  function  of  the  legislature  in  giving  effect  to  the 
Constitution  is  not  limited  to  refraining  from  legislation 
which  the  courts  will  nullify. 

As  has  been  already  pointed  out,  the  power  of  the  State 
Legislature  in  the  field  of  legislation  is  without  qualification, 
except  in  so  far  as  expressly  restricted  by  constitutional  pro- 
hibition. Within  the  delegated  field  their  discretion  is 
untrammeled,  and  not  subject  to  review ;  upon  the  members 
of  the  legislative  body  rests  the  ultimate  responsibility,  for  a 
faithful  adherence  to  the  principles  of  free  government.  The 
possibilities  of  legislative  power  are  sufficiently  great  to  per- 
mit wide  departure  from  the  traditions  of  the  men  who 
foimded  our  states,  without  stepping  beyond  constitutional 
lines.  The  genius  of  free  institutions  may  be  destroyed 
without  impairing  the  guarantees  of  the  written  Constitu- 
tion. We  have  inherited  traditions  for  whose  preservation 
we  must  rely  upon  the  legislature.  In  an  age  of  great  intel- 
lectual activity,  when  speculative  thought  has  become  deeply 
interested  in  governmental  and  economic  problems,  it  is  easy 
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for  the  legislature,  while  still  within  the  terms  of  our  written 
Constitution,  to  be  regardless  of  principles  which  have 
heretofore  controlled.  A  new  generation  has  come  to  think 
that  a  nation  can  be  reformed  by  the  machinery  of  new  laws ; 
and  each  session  of  the  legislature  is  flooded  with  bills,  some 
of  which  become  laws,  whose  purpose  is  to  establish  rules  of 
conduct,  which  do  not  conform  to  the  habits  of  thought  or 
action  of  the  great  body  of  the  community.  Such  laws  are  a 
nullity — ^not  by  judicial  judgment,  but  by  the  common  con- 
sent of  the  people.  They  stand  on  the  statute  book  a  dead 
letter,  and  by  their  existence  tend  to  destroy  public  respect 
for  law.  If  any  lesson  can  be  learned  from  the  history  of 
democracy,  it  is — that  statutes  must  substantially  express  the 
common  conscience  of  the  community ;  it  is  possible  that  in 
governments  where  there  is  a  sovereign  power  other  than  the 
people,  statutes  may  be  enacted  to  educate  the  community  to 
higher  standards — such  is  not  the  history  of  true  growth  in 
a  democracy — the  reform  must  first  come  into  the  life  of  the 
people,  then  it  may  find  expression  in  statutes. 

The  functions  of  government  in  a  democracy  should  be 
few. 

The  government  is  best  which  allows  the  largest  amount 
of  individual  liberty  compatible  with  good  order  and  tran- 
quillity .  .  .  and  improvement  in  political  science  will 
be  found  to  consist  in  throwing  off  many  of  the  restraints 
enforced  by  law  and  once  deemed  necessary  to  an  organized 
society. 

In  the  Bill  of  Rights  is  this  clause : 

No  man  can  of  right  be  compelled  to  attend,  erect  or  support  any 
place  of  religious  worship,  or  to  maintain  any  ministry  against  his 
consent 

All  recognize  that  by  freedom  from  enforced  support — ^the 
revenues  of  religious  societies  have  been  largely  augmented. 

In  this  there  is  a  lesson  which  can  be  properly  applied. 
Legislative  appropriations  to  charities  have  been  greatly 
increased  during  the  last  decade.  While  there  are  certain 
dependent  classes  for  whose  support  the  state  may  properly 
appropriate  public  funds  or  provide  institutions  for  their 
care,  the  legislature  will  best  conserve  the  spirit  of  free  insti- 
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tutions  by  leaving  charities  generally  to  the  individual  care 
of  its  citizens.  While  worthy  institutions  might  feel  the 
sudden  withdrawal  of  state  aid — ^the  history  of  charities 
which  have  never  received  any  aid  from  the  public  treasury 
shows  that  to  them  flows  the  stream  of  private  beneficence 
which  immediately  turns  in  large  measure  from  those  having 
the  support  of  the  state. 

Under  guise  of  the  exercise  of  the  police  power  bills  are 
introduced  at  each  session  of  the  legislature  which  while  they 
may  not  violate  the  letter  of  the  Constitution  tend  to  make 
the  body  of  the  people  impotent,  without  manhood,  self- 
reliance  or  any  of  the  attributes  of  freemen.  We  all  recog- 
nize that  as  communities  become  dense,  the  legislature  is 
properly  called  upon  to  adopt  new  regulations  to  protect  the 
lives,  health  and  property  of  citizens  living  in  thickly  popu- 
lated communities.  Subjection  to  such  rules  and  regulations 
is  the  only  condition  upon  which  life  can  be  comfortably  and 
safely  maintained,  and  every  man  who  locates  himself  in 
such  community  surrenders  some  part  of  his  individual 
liberty  in  consideration  of  the  restraint  which  law  places 
upon  his  neighbors  for  his  protection — ^but  the  exercise  of 
the  police  power  is  one  which  always  calls  for  the  highest 
political  discretion  upon  the  part  of  law-makers.  Laws  must 
not  exceed  the  reasonable  standard  which  the  common  senti- 
ments of  the  community  demand,  else  the  government 
assumes  to  the  people  the  attitude  of  an  external  sovereign 
and  the  sentiment  of  freedom  and  independence  dies.  The 
law  should  never  undertake  to  supply  a  community  with  any- 
thing better  than  they  can  win  for  themselves,  else  the 
recipients  of  the  law's  good  things,  become  accustomed  to 
look  to  it  rather  than  to  themselves  for  the  comforts  of 
living.  In  all  this  class  of  legislation,  the  legislature  has 
full  scope  for  the  exercise  of  a  wise  discretion. 

This  category  could  be  enlarged,  but  further  discussion 
of  detail  is  unnecessary,  the  principles  have  been  illustrated. 
Every  effort  which  tends  to  elevate  the  standard  of  our 
political  and  social  life  should  receive  the  support  of  all 
right-thinking  citizens,  but  if  we  have  read  history  aright 
we  have  learned  that  the  only  forces  which  work  efficiently 
towards  such  elevation  are  those  which  reach  and  renovate 
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the  character  of  the  individual  citizen.  To  promulgate  a 
law  prescribing  a  rule  of  action  not  according  with  the  daily 
life  and  standards  of  the  body  of  the  people  is  worse  than  an 
idle  form.  That  statute  becomes  merely  a  dead  letter,  and 
the  administration  of  the  law  is  brought  into  contempt.  Our 
national,  state  and  municipal  life  has  much  still  to  gain.  We 
know  it  is  far  from  perfect,  but  the  remedy  is  not  in  framing 
statutes  based  upon  ideals  which  are  not  those  of  the  people. 
The  advance  can  only  be  made  when  the  people  have  them- 
selves absorbed  the  idea  and  seek  to  realize  it.  To  excite  the 
desire  for  such  higher  standard  is  the  true  work  of 
reformers,  but  the  work  will  never  be  effectually  done  until 
there  is  a  recognition  that  the  agencies  of  government  have 
none  of  the  attributes  of  sovereign  power.  That  the  source 
of  all  governmental  power  is  in  the  "governed,"  and  that 
laws  are  effectually  enforced  only  when  they  express  the  will 
of  the  freemen  who  live  under  them. 

Every  reflecting  man  will  admit  that  a  legislator  who 
knows  the  clauses  of  the  written  Constitution,  and  who  is 
embued  with  the  spirit  of  those  unwritten  constitutions 
which  are  synonymous  with  free  institutions,  has  full  field 
for  the  exercise  of  an  intelligent  discretion  in  the  perform- 
ance of  his  duty  not  as  a  member  of  a  "sovereign  body,"  but 
as  a  "trustee  and  servant"  of  the  people,  remembering  that 
to  him  and  his  fellow-servants  has  been  delegated  the  duty 
not  of  government  but  of  law-making,  subject  to  the  restric- 
tions expressed  in  the  Constitution. 

If  legislators  would  perform  their  duties  in  remembrance 
of  these  principles  there  would  be  little  to  be  done  by  the 
judiciary  in  enforcing  constitutional  limitations.  So  long  as 
so-called  legislation  is  enacted  in  forgetfulness  of  the  Con- 
stitution, the  judiciary  must  remain  as  a  bulwark  for  the  pro- 
tection of  the  rights  of  the  individual  freeman. 

I  would  siun  up  the  results  of  this  paper  in  these  proposi- 
tions : 

First — ^The  judiciary  should  have  the  support  of  the  bar 
in  the  performance  of  its  highest  function,  the  declaring  of 
statutes  to  be  of  no  force  when  in  derogation  of  rights 
secured  by  the  Constitution  or  Bill  of  Rights.  The  exercise 
of  this  power  is  necessary  to  maintain  the  int^^ty  of  our 
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system  of  government.  The  other  alternatives  are  passive 
submission  to  the  unrestrained  power  of  a  legislative  assem- 
bly, the  most  arbitrary  of  all  tyrannies,  or  the  anarchy  which 
would  follow  if  each  citizen  should  undertake  to  be  the  judge 
of  the  constitutionality  of  legislation  whenever  it  seriously 
ran  counter  to  his  interests.  The  present  and  coming 
generation  can  safely  follow  Chief  Justice  Gibson  and  con- 
clude that  the  exercise  of  this  power  by  the  judiciary  exists, 
because  it  is  necessary. 

Second — It  is  the  duty  of  the  legislature  not  only  to 
regard  the  letter  of  the  Constitution  and  thus  relieve  the 
courts  of  the  embarrassing  duty  of  declaring  the  statute  of 
no  force  as  in  violation  of  constitutional  limitations,  but 
every  member  of  the  assembly  should  feel  himself  charged 
as  the  "agent  and  trustee"  of  his  constituents  with  the  duty 
of  scanning  every  bill  in  the  spirit  of  the  Bill  of  Rights,  and 
while  recognizing  that  there  is  a  wide  field  for  legislative 
activity  in  the  framing  of  laws  which  will  secure  the  prop- 
erty, lives,  health  and  general  safety  of  the  people;  which 
will  enable  them  to  enjoy  those  blessings  for  the  better  secur- 
ing of  which  governments  exist,  he  must  always  remember 
that  we  are  a  nation  of  freemen,  and  no  law  should  be 
inscribed  on  our  statute  book  which  is  not  in  harmony  with 
the  principles  of  liberty  and  the  traditions,  customs  and  daily 
life  of  a  free  people. 

Richard  C.  Dale, 
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(Concluded.) 

It  was  not  until  1884  that  this  question  was  presented  to 
the  House  of  Lords  in  Mersey  Co,  v.  Naylor  et  a/.,  L.  R., 
9  App.  Cases  434.  This  case  is  peculiar  both  in  its  facts  and 
the  opinions  therein  delivered. 

The  facts  are  fully  set  forth  in  the  report  of  the  decision 
of  the  case  in  the  Court  of  Appeals,  L.  R.,  9  Q.  B.  D.  648. 
They  were  as  follows:  Naylor  &  Co.,  the  defendants, 
agreed  to  purchase  5,000  tons  of  steel  blooms  to  be  delivered 
at  Liverpool  in  monthly  installments  of  1,000  tons,  payment 
within  three  days  after  receipt  of  shipping  documents. 

The  plaintiff's  company  delivered  in  January  one-half  the 
first  installment,  but  before  payment  became  due  a  petition 
was  presented  to  wind  up  the  company.  The  defendants 
were  advised  by  their  solicitors  that  they  could  not,  without 
leave  of  the  Court,  safely  pay  the  company  pending  the  peti- 
tion and  asked  the  company  to  obtain  an  order  sanctioning 
the  payment.  This  the  company  refused  to  do,  and  notified 
the  defendants  that  they  would  treat  the  failure  to  pay  as  a 
breach,  terminating  the  entire  contract.  The  case  being 
tried  before  Coleridge,  C.  J.,  he  held  that  there  had  been  a 
refusal  to  pay,  which  amounted  to  a  repudiation  of  the  con- 
tract, and  gave  the  plaintiffs  the  right  to  rescind,  sa)ang: 
**Here  the  defendants,  while  insisting  upon  future  deliveries, 
positively  refused  to  pay  for  the  iron  already  delivered,  and 
for  all  which  might  subsequently  be  delivered,  unless  the 
plaintiffs  fulfilled  a  condition  which  the  defendants  in  my 
opinion  had  no  right  to  impose."  In  other  words,  the  refusal 
to  pay,  if  a  real  refusal  at  all,  related  not  merely  to  the  amount 
due  for  the  iron  already  delivered,  but  for  all  which  might  be 
delivered  during  the  pendency  of  the  petition,  which  might, 
though  in  fact  it  did  not,  include  several  future  deliveries, 
and  so  was  as  much  a  breach  by  anticipation  as  to  such  pos- 
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sible  future  deliveries  as  it  was  already  an  actual  breach  as 
to  the  previous  installment. 

The  decision  was  overruled  by  the  Court  of  Appeals,  and 
it  is  submitted  that  the  more  attentive  the  study  of  the  case 
the  more  certain  will  be  the  conviction  that  this  action  was 
based  upon  the  different  view  taken  by  the  upper  Court  as  to 
the  failure  to  pay,  not  upon  any  difference  as  to  the  effect  of 
such  a  "positive  refusal"  as  Coleridge  conceived  to  exist. 

All  the  judges  refused  to  call  the  defendants'  failure  to 
pay,  either  what  was  due  or  what  might  become  due  for  iron 
deliverable  in  future,  a  refusal,  terming  it  rather  "a  demur, 
a  delay,  a  postponement."  Selbome,  L.  J.,  "a  hesitation." 
Lindley,  L.  J.,  p.  666,  held  that  so  far  from  evidencing  an 
intention  to  repudiate  the  contract  as  entered  into,  it  showed 
on  the  defendants'  side  an  embarrassment  as  to  the  possi- 
bility of  carr)ring  it  out,  and  suggesting  a  mode  of  obviat- 
ing it;  in  a  word,  so  far  from  showing  a  desire  to  escape 
performance,  it  showed  rather  an  earnest  effort  to  do  so.* 

The  judges  all  quoted  and  approved  the  rule  in  Freeth  v. 
Burr  to  this  extent,  i.  e.,  where  the  actual  default  showed  no 
intent  to  evade  any  obligation  under  the  contract,  it  could 
not  amount  to  a  breach  thereof,  though  in  fact  rendered  an 
exact  literal  performance  impossible. 

It  is  the  relative  conduct  of  the  two  parties  which  weighed 
with  the  Court — ^the  defendants,  though  guilty  of  a  technical 
breach,  desirous  of  performing  their  contract  if  the  plain- 
tiffs will  only  aid  them ;  the  plaintiffs  earnestly  desirous  of 
escaping  from  a  losing  bargain.  All  the  opinions  leave  open 
the  question  of  the  effect  of  a  positive  refusal  to  pay;  it  is 
upon  the  special  circiunstances  that  the  Court  bases  its  de- 
cision. 

The  House  of  Lords  sustained  the  action  of  the  Court 
below,  and  here  again  is  observable  the  same  preponderating 
weight  attached  to  the  character  of  the  failure  to  pay  as 
being  a  mere  demur — hesitation,  etc.,  and  as  not  amounting 
to  a  positive  refusal  to  carry  out  a  term  of  the  contract — 

*  Sir  Charles  Russell,  now  Chief  Justice :  "The  question  is,  whether 
there  is  such  a  refusal  to  abide  by  a  material  tenn  of  the  contract  as 
ought  to  be  treated  as  a  refusal  to  perform  the  contract."    p.  655. 
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and  the  same  care  to  restrict  the  effect  of  the  decision  to  its 
own  facts,  and  to  leave  untouched  the  effect  of  an  absolute 
unexplained  refusal  to  perform  a  term  of  the  contract. 

On  a  close  inspection  of  the  opinions  the  various  judges 
appear  to  differ  on  almost  every  point,  and  yet  arrive  finally 
at  a  unanimous  decision  of  the  case. 

Lord  Selbome  held  the  contract  to  be  entire.  Lord  Black- 
bum  practically  held  it  to  be  a  group  of  separate  contracts, 
a  breach  of  any  of  which  could  affect  the  others  only  so  far 
as  it  evidenced  an  intention  to  refuse  future  performance, 
such  as  would  amount  to  a  breach  by  anticipation  thereof. 
Lord  Selbome  refused  to  discuss  the  earlier  cases,  approving 
and  appl)ang  the  rule  of  Freeth  v.  Burr  as  he  understood  it. 
Lord  Blackburn  distinguished  them  as  cases  where  the 
Court,  apparently  to  his  mind  erroneously,  had  held  the  de- 
livery of  a  certain  amount  per  month  to  go  to  the  root  of  the 
consideration,*  while  Lord  Bramwell  says  "he  could  not  tell 
why  Hoare  v.  Rennie  and  Houck  v.  Muller  have  been 
brought  forward  as  bearing  on  the  case  in  hand." 

Lord  Blackbum,  while  approving  of  Freeth  v.  Burr,  un- 
derstood it  as  an  application  of  the  doctrine  of  breach  by 
anticipation  to  divisible  contract,  stating  it  to  be  of  the  same 
effect  as  Hochster  v.  de  la  Tour,  2  El.  &  Bl.  678  (the  leading 
case  on  that  subject),  while  Lord  Selborne  took  it  to  be  that 
even  though  the  breach  be  not  of  a  condition  precedent,  if 
the  conduct  of  the  party  "amount  to  a  renunciation,  to  an 
absolute  refusal,  to  perform  the  contract,"^  then  the 
party  aggrieved  may  accept  it  as  reason  for  not 
performing  his  part;  in  other  words,  did  the  circumstances 
surrounding  the  breach  show  any  desire  to  avoid  any  of  the 
obligations  of  the  contract,  or  indicate  any  inability  to  per- 
form it  as  a  whole,  and  considering  this  to  be  the  rule,  he, 
in  a  critical  analysis  of  the  facts,  held  that  the  defendants' 
conduct  so  far  from  indicating  a  desire  to  avoid  any  of  its 

'As  before  pointed  out  in  Hoare  v.  Rennie,  the  Court  refused  to  allow 
the  question  to  be  argued,  and  in  Bowes  v.  Shand,  Lord  Blackbum 
himself  held  all  stipulations  as  to  time  and  mode  of  performance  to  be 
essential. 

'  The  contract  entire,  as  he  afterward  states  it  to  be  not  of  the  residue 
alone. 
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obligations,  on  the  contrary  showed  them  to  be  desirous  of 
doing  all  in  their  power  to  fulfill  them  as  fully  as  was  pos- 
sible; an  exact  performance  being  put  out  of  the  question 
by  their  honest  mistake  as  to  the  company's  power  to  accept 
and  receipt  for  a  payment  when  due. 

Upon  only  two  points  is  there  any  practical  unanimity  of 
opinion:  (i)  that  the  defendants' conduct  here  did  not  amount 
to  an  absolute  refusal  to  perform  their  contract,  but  was  a 
mere  hesitation  or  demur  caused  by  an  honest  reliance  upon 
mistaken  legal  advice,  and  that  they  in  fact,  so  far  from  de- 
siring to  evade  any  of  their  obligations  under  their  contract, 
were  able  and  anxious  to  fulfill  them,  and  were  suggesting 
means  whereby  the  difficulty  might  be  escaped ;  and  (2)  that 
the  judges  and  law  lords  were  most  careful  to  restrict  their 
decision  to  the  facts  in  hand,  and  to  leave  untouched  the 
effect  of  an  absolute  refusal  to  pay  for  any  one  installment.* 

How  far  is  this  case  decisive?  Does  it  decide  with  Lord 
Blackburn  that  the  contract  is  not  entire,  or  with  Lord  Sel- 
borne  that  it  is  ?  Is  it  not,  after  all,  in  view  of  the  conflict 
of  views  expressed,  authority  only  as  its  own  facts  or  at 
furthest  facts  so  similar  as  to  indicate,  as  also  in  Freeth  v. 
Burr,^  L.  R.,  9  C.  P.  208,  that  the  breach  is  but  technical, 
that  the  party  in  fault  does  not  wish  to  repudiate,  or  escape 
from  any  of  his  obligations,  but  is  honestly  desirous  to  fulfill 
them  all  exactly,  and  still  able  to  do  so  in  substantial  though 
of  course  not  exact  accordance  with  all  of  the  stipulations 
of  the  contract,  notwithstanding  the  technical  breach  which 
he  has  committed,  owing  to  an  honest  mistake  or  to  some 
extraordinary  position  in  which  he  may  find  himself  placed, 
without  fault  on  his  part?  All  beyond  this  would  appear 
mere  dicta,  and,  as  has  been  seen,  conflicting  dicta  at  that. 

^Lord  Blackburn  seems  to  consider  an  absolute  refusal  to  pay  for 
one  installment  could  only  be  of  effect  as  an  indication  of  an  intent  to 
refuse  future  payments,  but,  as  Lord  G)leridge  pointed  out,  the  refusal 
here,  if  a  refusal  at  all,  relates  to  some,  if  not  all,  the  future  install- 
ments. 

*  Where  the  party  refused  payment  for  one  installment  because  of 
prior  delays,  claiming  the  right  to  hold  back  one  payment  to  secure 
himself  against  future  delays,  but  always  announced  his  intention  of 
finally  pajring  all  due. 
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Undoubtedly  in  this  case  justice  was  done.  The  plaintiff 
company  had  attempted  to  escape  from  a  losing  contract  by 
alleging  that  it  was  ended  by  a  technical  breach  committed 
by  parties  earnestly  desirous  of  keeping  it  in  force  and 
anxious  to  arrive  at  some  way  whereby  they  could  carry 
out  their  part  with  safety  to  themselves;  and  if  it  be  re- 
stricted as  authority  to  its  own  facts,  little  can  be  said  in 
criticism  of  it  as  a  decision  upon  the  merits  of  the  con- 
testants. 

It,  however,  is  open  to  the  same  objections  urged  against 
Freeth  v.  Burr,  though  perhaps  to  a  less  extent,  more  effect 
being  given  to  the  character  of  the  defendants*  conduct  in 
this  case  as  not  amounting  to  a  real  refusal,  a  true  breach  at 
all. 

Like  it,  it  allows  the  character  of  a  default  to  set  aside 
the  intention  of  the  parties  as  expressed  in  their  contract 
Sympathy  for  the  hard  position  of  a  party  innocently  in 
honest  difficulties  as  to  how  he  may  safely  perform  his  con- 
tract, overrides  the  necessity  for  certainty  universally  recog- 
nized as  the  first  essential  in  commercial  contract.  In  a 
word,  while  good  justice  if  restricted  to  its  own  facts,  it  is 
perilously  near  bad  law. 

Scientifically  there  would  seem  to  be  but  two  positions 
possible : 

That  taken  in  Hoare  v.  Rennie^  and  Houck  v.  Miller,* 
that  the  contract  being  entire,  a  breach  of  any  part  thereof 
entitles  the  party  aggrieved  to  terminate  so  much  of  the 
contract  as  remains  executory,  and  that  indicated  by  Lord 
Blackburn  in  Mersey  v.  Naylor,  that  such  contracts  are  to  be 
construed  not  as  intended  to  be  one  entire  contract,  but  rather 
as  separate  contracts  for  each  installment  to  be  performed 
without  relation  to  one  another  in  one  instrument,  where  of 
course  a  breach  of  one  can  only  affect  the  others  when  the 
conduct  of  the  party  committing  the  breach  amounts  to  a 
breach  by  anticipation  of  the  others. 

Both  give  effect  to  the  intention  of  the  parties  as  it  appears 
to  the  Court  from  an  inspection  of  the  contract;  they  differ 
only  in  the  construction  placed  by  the  Court  upon  the  con- 

*5H.&N.  ig. 

•L.  R.,  7  Q.  B.  D.  92. 
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tract.  Lord  Blackburn  indicates  that  such  contracts  may 
show  an  intent  under  exceptional  circumstances  to  regard 
the  various  parts  of  the  contract  as  essential  one  to  the  other, 
the  performance  of  each  as  vital  to  the  full  enjoyment  of  all ; 
but  he  indicates  that,  as  a  rule,  he  would  hold  each  installment 
as  intended  to  be  capable  of  being  performed  or  broken 
without  affecting  the  value  of  the  performance  of  the  rest. 

As  a  rule  of  construction  the  former  appears  obviously  the 
more  accurate,  besides  having  the  support  of  the  weight  of 
authority,  including  the  opinion  of  Lord  Selbome  in  Mersey 
V.  Naylor.  The  contract  is  usually  for  an  entire  amount, 
the  division  of  performance  relating  only  to  the  time  and 
mode  of  performance.  If  the  parties  intended  the  contract  to 
be  not  divisible  but  divided,  it  would  have  been  the  most 
simple  and  obvious  plan  to  draw  as  many  separate  contracts 
as  there  were  to  be  deliveries,  or  in  some  other  way  indicate 
that  each  delivery  is  without  relation  to  the  rest;  and  last, 
but  most  important,  a  form  of  contract,  apparently  not  only 
the  best,  but  the  only  form  appropriate  to  provide  for  a  con- 
stant and  regular  and  orderly  supply  of  goods  or  market 
therefor,  is  taken  to  mean  exactly  the  contrary,  that  any 
amount  delivered  will  be  gladly  accepted,  any  amount  the 
vendee  may  choose  to  take  will  be  sold. 

The  contract  on  its  face  appears  to  be  for  an  entire 
amount.  The  form  is  one  which  appears  admirably  designed 
to  provide  for  the  sale  or  purchase  of  a  large  amount  of 
goods,  while  allowing  the  vendor  to  provide  from  the  receipts 
for  one  delivery,  the  goods  to  be  afterwards  delivered,  or  the 
vendee,  by  the  sale  of  the  first  installment,  to  prepare  for  the 
payment  of  the  rest,  to  enable  merchants  to  make  sure  of  a 
regular  supply  for  the  future  without  having  to  carry  an 
unnecessarily  large  stock  on  hand,  or  of  a  market  for  the 
future  without  providing  goods  perhaps  beyond  their  present 
capacity ;  in  a  word,  to  provide  with  certainty  for  the  future 
without  overstraining  their  present  resources,  and  so  to  turn 
over  their  capital  the  more  quickly.  To  hold  that  by  such  a 
form  of  contract  they  intend  that  they  will  supply  or  accept 
any  one  or  more  installments  without  relation  to  the  others 
is  to  render  useless  this  form  of  contract. 

Of  the  two  views,  that  of  Lord  Bramwell  in  Houck  v. 
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Miller  seems  by  far  the  better ;  nor,  as  has  been  pointed  out, 
would  the  case  of  Mersey  v.  Naylor  prevent  the  application 
thereof  to  future  English  cases,  save  when  similar  excep- 
tional circumstances  existed ;  and  this  view  of  the  construc- 
tion of  such  contracts,  and  the  effect  thereon  of  an  absolute 
breach  of  any  one  installment,  has  the  support  of  all  but  a 
very  small  minority  of  the  American  Courts.* 

Some  slight  confusion  has  resulted  from  an  attempt  by 
Mr.  Justice  Gray  to  reconcile  the  English  cases,  as  has  been 
seen  hopelessly  conflicting,  as  they  are,  by  a  distinction  be- 
tween the  effect  of  a  failure  to  deliver  and  a  failure  to  pay 
for  one  installment. 

This  attempted  distinction  is  based  on  a  dictum^  by  Lord 
Selbome  in  Mersey  v.  Naylor,  and  with  all  deference  to  Mr. 
Justice  Gray,  it  is  submitted  upon  a  mistaken  view  of  the 
dictum  in  question.^ 

In  Lord  Selbome's  opinion — ^it  was  the  order  of  perform- 
ance, not  the  character  of  it,  which  prevented  the  payment 
from  being  a  condition  precedent — ^he  makes  no  distinction 
between  a  failure  to  pay  and  a  failure  to  deliver ;  but  he  says 
that  since  payment  for  each  installment  must  be  after  de- 
livery, it  cannot  be  a  condition  precedent  to  that  part,  and 
what  cannot  be  a  condition  precedent  of  a  part  cannot  be  of 
the  whole.  Had  it  been  agreed  that  payment  should  precede 
delivery,  this  same  reasoning  would  make  payment  a  condi- 
tion precedent,  and  prevent  a  delivery  of  one  portion  being 
a  condition  to  the  right  to  demand  the  future  payment. 

The  leading  case  in  the  United  States  is  that  of  Norring- 
ton  V.  Wright,  115  U.  S.  188.  The  plaintiff  had  agreed  to 
sell  S,ooo  tons  of  iron  to  be  shipped  at  the  rates  of  "about" 
1,000  tons  a  month,  beginning  February  ist,  the  whole  to 

*  The  case  of  Gcrti  v.  Poidebard,  57  N.  J.  L.  432,  appearing  to  follow 
Lord  Blackburn's  opinion  in  Mersey  v,  Naylor  to  its  fullest  extent 

*  It  is  found  on  page  439,  L.  R.,  9  App.  Cas.  He  says:  "The  contract 
is  entire;  it  is  not  split  by  the  division  of  performance  into  as  many 
contracts  as  there  are  to  be  deliveries."  He  then  says:  "It  is  perfectly 
clear  that  no  particular  payment  can  be  a  condition  precedent  of  the 
entire  contract,  because  delivery  was  most  certainly  to  precede  pajrment, 
and  that  being  «o,  I  cannot  see  how,  without  express  words,  it  can  be 
made  a  condition  precedent  to  the  subsequent  fulfillment  of  the  unful- 
filled part  of  the  contract." 
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be  completed  by  August  ist.  He  shipped  only  400  in  Feb- 
ruary, 880  in  March,  1,571  in  April,  850  in  May,  1,000  in 
June,  and  in  July  300.  The  defendants  received  and  paid 
for  the  February  shipments,  being  in  ignorance  that  the  full 
.1,000  tons  would  not  be  shipped  in  that  month;  but  in  May, 
just  before  the  arrival  of  the  March  shipment,  hearing  for 
the  first  time  of  the  amounts  shipped  in  February,  March 
and  April,  they  wrote  plaintiffs  agents  that  they  would 
refuse  the  March  and  April  shipments  as  not  being  in  ac- 
cordance to  contract,  and  also  refused  to  receive  any  future 
shipments. 

On  the  trial,*  which  took  place  before  the  decision  of 
Mersey  v.  Naylor,  the  Circuit  Court  being  of  opinion  that 
the  defendants  had  the  right  to  rescind,  the  plaintiff  suf- 
fered a  "non-suit,^'  which  the  Court  refused  to  take  off. 
Judge  Butler,  in  a  very  able  oral  opinion,  placing  his  opinion 
firmly  upon  the  grotmd  that  the  contract  being  entire  till 
divided,  performance  by  one  party  cannot  be  demanded  till 
the  other  has  performed  or  tendered  a  performance  on  his 
side,  and  that  the  contract  being  "severable"  did  not  ad- 
vance the  plaintiff's  position^ — "to  make  his  position  logical, 
the  contract  must  be  held  to  be  not  one  contract  but  several 
distinct  independent  contracts ;"  and  while  he  considers  that 
in  Simpson  v.  Crippin  the  English  Courts  have  gone  thus 
far,  he  refuses  to  adopt  their  position,  but  says  it  is  for  the 
Supreme  Court  to  take  such  a  step  if  they  see  fit.^ 

'  5  Fed.  Rep.  768. 

'This  opinion  so  admirably  states  the  view  that  such  contracts  must 
be  governed  by  the  ordinary  rules  of  commercial  law,  that  the  following 
rather  lengthy  extract  may  perhaps  be  pardoned :  "The  right  to  rescind 
a  contract  for  non-performance  is  a  remedy  as  old  as  the  law  of  con- 
tract itself.  Where  the  contract  is  entire— indivisible— the  right  is 
unquestioned.  The  undertakings  on  the  one  side,  and  on  the  other,  are 
dependent,  and  performance  by  one  party  cannot  be  enforced  by  the 
other  without  performance,  or  a  tender  of  performance,  on  his  own  part.  In 
the  case  before  us  the  contract  is  'severable.*  But  to  say  it  is  'severable* 
docs  not  advance  the  plaintiff's  argument.  A  'severable*  contract,  as  the 
language  imports,  is  a  contract  liable  simply  to  be  severed.  In  its  origin, 
and  till  severed,  it  is  entire,  a  single  bargain  or  transaction.  The  doctrine 
of  severableness  (if  I  may  be  allowed  to  coin  a  word)  in  contracts  is 
an  invention  of  the  courts,  in  the  interest  of  justice,  designed  to  enable 
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The  Supreme  Court  upheld  the  action  of  the  Court  be- 
low, holding  in  accordance  with  Lord  Selbome^  that  the 
contract  was  one  entire  contract,  and  not  split  into  as  many 
contracts  as  there  were  shipments.  These  subsidiary  pro- 
visions related  to  time  and  mode  of  performance  of  the 
entire  contract,  and  under  Bowers  v.-  Shand,  such  stipula- 
tions are  of  the  essence  of  a  mercantile  contract.  He  held 
the  buyers'  acceptance  of  the  February  shipment  to  be 
no  waiver,  since  done  in  ignorance  that  the  stipulated  quan- 
tity had  not  been  shipped  in  that  month,  and  finally,  that  the 
plaintiff,  asserting  the  contract  to  be  still  in  force,  is  bound 
to  show  such  performance  on  his  part  as  entitles  him  to  de- 
mand it  on  theirs.  Unfortunately,  in  an  attempt  to  recon- 
cile the  English  cases,  a  hopeless  task,  he  distinguishes  them 
upon  a  difference  between  a  failure  to  deliver  and  to  pay  one 
installment  This  is  not  necessary  to  the  decision  mere  dic- 
tum, based  upon  what  is,  it  is  submitted,  as  before  said,  a 
mistaken  view  of  Lord  Selbome's  dictum  in  Mersey  v. 
Naylor.^ 

one  who  has  partially  performed,  and  is  entitled  on  such  partial  per- 
formance to  something  from  the  other  side,  to  sustain  an  action  in 
advance  of  complete  performance, — as  where  goods  are  sold  to  be 
delivered  and  paid  for  in  parcels,  to  enable  the  seller  to  recover  for  the 
parcels  delivered,  in  advance  of  completing  his  undertaking.  But  this 
equitable  doctrine  should  not  be  invoked  by  one  who  has  failed  to  per- 
form, for  the  purpose  of  defeating  the  other's  right  to  rescind,  and 
thus  to  protect  himself  against  the  consequences  of  his  own  wrong. 
As  against  such  a  party  the  contract  should  be  treated  and  enforced  as 
entire.  To  say,  therefore,  that  the  contract  is  'severable'  does  not,  I 
repeat,  advance  the  argtmient.  To  render  the  plaintiffs  position  logical, 
it  is  necessary  to  take  a  step  forward,  and  hold  that  such  a  transaction 
(it  would  not  be  accurate  in  this  view  to  call  it  a  contract)  constitutes 
several  distinct,  independent  contracts.  Then,  of  course,  it  follows  that 
a  failure  as  respects  one  of  several  successive  deliveries  affords  no  right 
to  rescind  in  regard  to  those  yet  to  be  made." 

*  In  Mersey  v,  Naylor,  supra. 

*  Is  not  Lord  Selbome's  position  this  ?  Since  each  payment  was  subse- 
quent to  each  delivery,  the  consideration  for  each  delivery  was  the 
valid  unbroken  promise  to  pay  for  each  the  consideration  for  the  whole, 
the  valid  unbroken  promise  to  pay  for  all.  So  here  the  vendor  has 
practically  obtained  his  consideration;  notwithstanding  a  technical 
breach  of  one  promise  to  pay  and  a  possible  anticipatory  technical 
breach  of  some  at  least  of  the  future  payments,  the  circumstances  show 


Digitized  by 


Google 


DIVISIBLE  CONTRACT.  477 

Therefore,  it  is  not  surprising  to  find  in  the  case  of  Cress- 
well  V.  Martindale,  63  Fed.  Rep.  86,  a  failure  to  accept  and 
pay  for  a  large  part  of  one  installment  of  cattle  delivered  in 
one  month  under  such  a  contract  for  successive  monthly 
deliveries,  held — ^the  Court  citing  and  professing  to  follow 
Norrington  v.  Wright — ^to  entitle  the  vendor  to  refuse  to 
make  any  further  deliveries  under  his  contract.  In  this  case 
also  the  default  came  not  as  to  the  first  installment,  but  in  a 
later  portion  after  the  contract  had  been  in  part  executed 
on  both  sides. 

These  two  cases  then  establish  fully  that  while  a  perfect 
performance  of  one  portion  under  the  contract  entitles  the 
party  to  an  equivalent  compensation,  a  failure  of  a  party  to 
deliver  or  accept  or  pay  for*  one  installment  at  any  stage  of 

the  vendee  able,  willing  and  ever  anxious  to  perform  his  promise 
to  pay.  In  other  words,  the  circumstances  show  that  the  vendor  has 
obtained  substantially  the  agreed  consideration,  a  valid  promise  not 
repudiated  nor  likely  to  be  broken.  Had  the  default  been  absolute,  a 
failure  to  pay,  all  the  vendor  would  obtain  would  be  a  right  of  action 
for  damages  for  a  broken  promise,  and  not  a  promise  still  practically 
certain  of  substantial  fulfillment,  and  so  such  a  breach  would  destroy  the 
consideration  for  the  one  and  so  render  it  impossible  for  the  whole 
consideration  ever  to  be  received.  This  view  overlooks  the  fact  that 
the  consideration  for  only  the  first  installment  is  the  promise  to  pay  for 
it ;  the  consideration  for  the  others,  judged  by  the  rules  in  Pordage  v. 
Cole,  the  promise  to  pay  for  it,  and  a  proper  orderly  payment  of  the 
previous  portions.  An  existing  promise  as  to  the  future  and  a  full  per- 
formance as  to  the  past 

^No  distinction  is  made  in  the  various  state  courts,  except,  perhaps. 
New  Jersey,  between  a  failure  to  deliver  and  a  failure  to  pay  for  one 
installment  See  Robson  v.  Bohn,  27  Minn.  333,  and  other  cases  cited 
in  Cresswell  Co.  v.  Martindale.  It  is,  however,  only  in  cases  of  excep- 
tional circumstances  like  Mersey  v,  Naylor  and  Freeth  v.  Burr  that 
the  effect  of  a  failure  to  pay  or  deliver  can  be  different  even  in  England, 
and  that  not  from  any  difference  in  the  rule  of  law,  but  because  it  is 
more  easy  to  substantially  perform  a  technically  broken  contract,  not- 
withstanding the  breach  when  the  default  is  in  payment  and  not  in 
delivery.  Such  circumstances  have  not  "so  far  arisen  in  the  American 
cases — if  they  did  it  is  possible  that  rather  than  allow  injustice  to  a 
party  innocent  of  wrongful  intent,  the  English  rule,  though  unscientific, 
might  be  applied;  this,  however,  is  mere  conjecture,  and  it  is  to  be 
hoped  that,  in  view  of  the  confusion  caused  by  these  cases,  the  hardship 
of  an  innocent  wrongdoer,  if  so  he  may  be  termed,  will  not  be  allowed 
to  override  the  plain  principles  of  commercial  law. 
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the  contract  entitles  the  other  to  at  once  terminate  the  con- 
tract and  refuse  further  performance  thereof. 

This  right  of  rescission,  or  rather  of  treating  a  breach  as 
terminating  once  for  all  a  continuing  contract,  must  be  at 
once  exercised ;  if  the  breach  be  waived  as  to  the  installment 
wherein  it  is  committed,  it  can  of  course  not  be  used  as  a 
reason  for  refusing  performance  of  the  residue  of  the  con- 
tract ;  so,  if  a  defective  installment  be  accepted,  and  retained 
with  knowledge  of  its  imperfection,  here,  as  in  Boone  v. 
Eyre,  the  only  remedy  for  the  breach  is  a  cross-action  for 
damages.  Having  accepted  less,  the  agreed  consideration 
is  waived,  and  in  lieu  of  perfect  performance  the  party  is 
taken  to  have  agreed  to  accept  the  less  and  an  action  for 
damages.  The  default  must  be  treated  as  a  breach  for  all 
purposes  or  none. 

Many  cases^  which  are  often  cited  as  establishing  that  a 
failure  as  to  one  installment  of  a  divisible  contract  will  not 
justify  a  termination  of  the  whole  are  but  applications  of 
this  rule  of  waiver  of  breach.  And  it  is  owing  to  this  very 
misconception  that  the  Pennsylvania  cases  are  so  often 
quoted  as  opposed  to  Hoare  v.  Rennie  and  Norrington  v. 
Wright^ 

In  Reybold  v.  Voorhees,  30  Pa.  116,  the  seller  of  an  en- 
tire crop  of  peaches,  to  be  paid  for  weekly  as  delivered,  was 
held  entitled  to  refuse  to  continue  deliveries  when  a  balance 
due  at  the  end  of  a  week  was  unpaid.  Here  it  is  to  be  noted 
the  default  was  in  payment,  not  in  delivery,  and  the  question 
is  clearly  and  directly  presented  and  determined  according 
to  Hoare  v.  Rennie. 

The  next  case,  Forsyth  v.  Oil  Co.,  53  Pa.  168,  is  some- 
what analogous  to  Freeth  v.  Burr  and  Mersey  v.  Naylor. 
The  contract  had  been  performed  with  great  latitude  on 
both  sides,  and  the  vendor  meeting  the  secretary  of  the 
vendee  company  on  the  street,  asked  him  for  pa3rment,  which 

*  Such  is  the  case  of  Joiutsohn  v.  Young,  4  Bog.  296,  decided  soon  after 
Hoare  v.  Rennie,  and  often  cited  as  opposed  to  it,  but  really  turning 
on  the  waiver  of  the  breach  by  knowing  acceptance  and  retention  of 
imperfect  performance. 

'As  in  Benjamin  on  Sales. 
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was  petulantly  refused.  The  vendor  then  declared  the  con- 
tract at  an  end.  That  day  everything  due  was  paid.  It  was 
held  that  the  refusal  was  more  seeming  than  real/  and  that 
since  by  mutual  consent  the  contract  had  been  construed 
liberally,  neither  party  could  avail  himself  of  a  refusal  to 
perform  it  strictly  as  a  breach  without  notifying  the  other 
that  he  intended  to  insist  on  a  literal  compliance  with  the 
terms.  But  the  Court  recognized  that  the  right  to  termi- 
nate the  contract  would  have  existed  but  for  the  mutual 
agreement  that  a  strict  performance  was  not  required. 

A  number  of  Pennsylvania  cases  are  often  considered  as 
opposed  to  Hoare  v.  Rennie  and  Reybold  v.  Voorhees,  and 
supporting  Simpson  v.  Crippin, 

The  first  is  Lucesco  Oil  Co.  v.  Brewer,  66  Pa.  351.  There 
was  in  that  case  no  question  raised  as  to  the  right  of  one 
party  to  refuse  to  continue  to  perform  a  contract  already 
broken  by  the  other.  The  only  question  was  whether  the 
contract  was  so  far  entire  that  a  party  who  had  advanced 
$71,000  out  of  $75,000  promised  could  not  recover  because 
of  the  failure  to  advance  the  whole,  and  to  render  certain 
accounts  of  oil  sold.  It  was  a  case  where,  as  in  Boone  v. 
Eyre,  a  party  who  had  accepted  and  retained  the  substantial 
consideration  of  his  contract  is  seeking  to  evade  paying 
therefor  by  alleging  that  nothing  was  due  till  all  was  per- 
formed. It  is  this  point  and  no  other  which  the  Court  has 
in  view  when  it  decides  that  owing  to  the  apportionment 
of  the  consideration  the  contract  is  severable  and  not  entire, 
and  that  it  is  the  character  of  the  consideration  and  not  the 
nature  of  the  thing  done  which  determines  the  contract  to 
be  either  severable  or  entire.  If  the  contract  be  apportioned 
or  apportionable,  it  is  severable  if  not  entire.  Whether  this 
rule  be  a  good  or  bad  test^  whereby  to  decide  as  to  the 

*As  in  Mersey  v.  Naylor. 

*It  is  submitted  that  the  correct  rule  is  that  stated  by  Agnew,  J.,  in 
Shinn  v.  Bodine,  60  Pa.  182:  "The  entirety  of  a  contract  depends  on 
the  intention  of  the  party  and  not  the  divisibility  of  the  subject;  the 
severable  nature  of  the  latter  may  assist  in  determining  the  intention, 
but  cannot  overcome  it  when  discovered."  And  in  that  case  this  rule 
was  applied  to  a  contract  for  the  delivery  of  eight  hundred  tons  of  coal 
on  board  vessels  sent  by  vendee  during  August  and  September,  at  so 
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severability,  used  in  this  sense,  of  a  contract,  it  does  not 
touch  in  any  way  the  question  under  discussion. 

Morgan  v.  McKee,  77  Pa.  229,  is  also  often  considered 
as  supporting  Simpson  v.  Crippin;  however,  their  suit  was 
brought  upon  three  separate  agreements,  each  for  500  bar- 
rels of  oil.  The  defendants  offered  to  prove  that  these  three 
formed  part  of  one  entire  contract  for  4,000  barrels,  which 
was  only  for  convenience  split  into  eight  separate  agree- 
ments, and  that  the  plaintiffs  had  failed  to  deliver  the  fifth 
installment,  which  they  alleged  terminated  their  obligations 
as  to  the  remaining  three  in  suit.  The  Court  properly  re- 
fused the  offer,  for  to  so  do  would  have  been  to  vary  the 
written  agreements  by  parol,  by  showing  each  to  be  not 
itself  a  contract,  but  a  mere  dependent  part  of  a  greater  con- 
tract; besides,  the  Court  held  that  the  defendants  had  not 
acted  promptly  upon  the  discovery,  and  that  if  they  had  ever 
had  a  right  to  rescind,  they  must  be  taken  by  their  delay  to 
have  waived  it,  and  to  have  elected  to  treat  the  contract  as 
still  existing. 

This  decision  again  does  not  touch  the  main  question  at 
all,  but  merely  decides  a  point  of  evidence  that  where  the 
parties  have  reduced  their  contracts  to  a  written  form,  which 
on  its  face  shows  them  to  be  not  merely  severable  but  sepa- 
rate and  independent,  evidence  cannot  be  given  to  show 
they  were  something  quite  different ;  and,  secondly,  that  by 
undue  delay  a  party  is  taken  to  have  waived  his  right  to 
terminate  the  contract  upon  such  a  default. 

So  Scott  V.  Kittanning  Cod  Co.,  89  Pa.  231,  also  con- 
sidered by  Benjamin  and  others  as  supporting  Simpson  v. 
Crippin,  will  be  found  on  inspection  to  turn  upon  the  reten- 
tion and  use  of  the  very  coal  the  defective  quality  of  which 
was  the  breach  alleged  as  terminating  the  contract.  The 
defendant  could  have  refused  the  inferior  coal,  or  if  the  de- 
fect was  not  immediately  patent  could  have  returned  it  when 
its  defects  were  discovered.     If  it  was  retained  and  used 

much  a  ton.  The  contract  was  held  to  be  entire,  notwithstanding  the 
price  being  computed  by  the  ton.  There  being  no  intent  to  sever  the 
performance  discoverable  from  the  right  to  ship  in  two  months  the  case 
was  not  brought  within  the  rule  of  Brandt  r. Lawrence  {supra,  Part  I), 
and  there  was  no  right  to  payment  in  advance  of  deliveries  of  all. 
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it  ceased  to  be  a  breach  available  to  defeat  recovery  for  the 
payment  for  that  very  delivery,  and  so  of  course  could  not 
be  alleged  as  a  ground  for  terminating  the  entire  contract 
By  its  acceptance  and  retention  it  had  become  a  subject  for 
action  of  damages.  It  could  not  be  used  to  defeat  any  of  the 
plaintiff's  rights  under  the  contract  All  such  effect  had 
been  waived  by  its  acceptance  and  use. 

And  in  Rugg  &  Bogan  v.  Moore,  i  lo  Pa.  242,  the  last 
Pennsylvania  case  directly  on  the  point,  the  defendant  had 
sold  by  a  parol  contract  six  carloads  of  grain  at  a  price  per 
bushel.  One  car  arrived,  and  the  accompanjring  drafts  were 
paid.  The  plaintiff  refused  to  pay  the  drafts  accompanjring 
the  second  car  until  all  the  cars  were  received.  The  defend- 
ant then  terminated  the  contract,  and  refused  to  deliver 
the  remaining  cars.  The  Supreme  Court  held  that  the  sev- 
erability of  the  contract  was  to  be  decided  by  the  jury  by 
an  application  of  the  rule  in  Lucesco  v.  Brewer,  supra.  That 
under  the  evidence  they  could  not  have  consistently  found 
it  entire,  as  there  was  a  strong  inference  that  the  payment  for 
each  car  became  due  upon  delivery,  so  long  as  the  contract 
remained  unbroken,  and  the  vendee  had  no  right  to  with- 
hold payment  till  all  was  delivered ;  and  if  the  jury  had  so 
found,  a  failure  to  pay  for  any  one  carload  without  sufficient 
reason  justified  the  vendor  in  rescinding  his  contract, 
and  if  the  right  was  exercised  promptly  the  contract  was 
at  an  end.  It  was  said  that  it  was  only  where,  as  in  Morgan 
V.  McKee,  "the  contract  consisted  of  severable  distinct  and 
independent  parts,  each  of  which  could  be  performed  with- 
out reference  to  the  other,  that  a  failure  to  perform  one  part 
does  not  authorize  the  termination  of  the  contract,  and  after 
distinguishing  Scott  v.  Kittanning  Coal  Co.  as  indicated 
supra,  Reybold  v.  Voorhees  is  quoted  as  decisive. 

This  case  decides  that  the  term  "severable"  is. understood 
by  that  Court,  as  it  is  by  Judge  Butler,*  not  as  indicating  a 
group  of  separate  contracts,  but  a  contract  where  each  part 
is  dependent  upon  the  other,  until  by  performance  severed 
from  it,  differing  from  an  unseverable  entire  contract  only 
in  this :  that  a  strict  orderly  performance  of  a  part  shall  en- 

^In  his  opinion  in  Norrington  v,  Wright. 
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title  the  party  to  compensation  in  advance  of  a  tender  of  the 
whole,  since  such  is  the  intention  of  the  parties  as  gathered 
from  the  terms  of  the  contract,  and  it  is  this  intention  which 
must  be  discovered  by  the  Court,  or  jury  if  the  contract  be 
by  parol,  and  which,  when  discovered,  must  govern.  It  is 
well  also  to  note  that  here  the  default  was  not  in  a  failure 
to  deliver,  but  in  a  failure  to  pay  for  one  installment,  and 
that  a  part  had  been  fully  performed  on  both  sides.  This 
did  not  affect  the  right  to  terminate  all  that  remained  execu- 
tory upon  the  happening  of  the  breach.* 

These  Pennsylvania  cases  also  show  clearly  how  the  right 
to  terminate  a  contract  upon  such  a  breach  may  be  lost: 
(i)  by  prior  acquiescence  in  a  loose  inexact  performance.^ 
To  then  treat  a  failure  to  comply  with  the  strict  literal  stipu- 
lations of  the  contract  would  be  to  allow  one  party  to  entrap 
another  into  a  default  so  as  to  escape  his  own  obligations. 
(2)  By  delay.  The  right  must  be  asserted  immediately  after 
breach,  or  will  be  taken  to  be  waived.* 

(3)  By  the  acceptance  and  retention  of  the  imperfect  per- 
formance of  one  installment,  the  defect  in  which  is  the  breach 
alleged.  *  The  default  must  be  treated  as  a  breach  for  all 
purposes  or  none.  It  may  be  waived  once  for  all,  or  not  at 
all.  If  a  defective  performance  be  accepted  it  can  never  be 
treated  as  freeing  the  party  accepting  from  any  of  his  obliga- 
tions in  regard  to  that  installment,  or  for  the  future :  the  de- 
fault must  be  remedied  by  damages.^ 

In  New  York  the  case  of  Pope  v.  Porter,  102  N.  Y.  366, 
held  that  a  failure  to  deliver  one  installment  gave  the  vendee 
the  right  to  terminate  the  whole  contract.*  The  term  di- 
visible was  held  properly  applicable  to  contracts  wherein 
a  part  performance  on  the  one  side  must  be  compensated  by 
a  corresponding  part  performance  of  the  other  in  advance  of 
any  possibility  of  knowing  whether  the  whole  will  ever  be 

*  Though,  of  course,  the  breach  did  not  affect  the  rights  already  vested 
by  the  perfect  prior  part  performance. 

'Forsyth  v.  Oil  Co.,  53  Pa.  i6l 
'Morgan  v,  McKee,  77  Pa.  229. 

*  Scott  V.  Kittanning,  89  Pa.  231. 
*As  in  Boone  v.  Eyre,  supra.  Part  I. 

The  opinion  of  Finch,  J.,  is  well  worth  attentive  study. 
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tendered.  But  this  does  not  mean  that  a  party  must  accept 
a  part  performance  in  inverse  order  of  his  contract,  but  ac- 
cording to  its  terms.*  The  breach  in  Pope  v.  Porter  was  a 
failure  to  deliver,  but  no  weight  is  attached  to  this  fact,  and 
in  Clarke  v.  Carder,  21  N.  Y.  339,  the  same  effect  is  given 
to  a  failure  to  pay  for  one  installment. 

The  case  of  Stephenson  v.  Cody,  117  Mass.  6,  often 
quoted  upon  both  sides,  is  both  exceptional  in  its  facts,  and  is 
of  little  authority  beyond  them  in  either. 

There  were  three  separate  contracts,  the  only  connection 
being  that  the  deliveries  of  the  second  were  to  begin  when 
those  of  the  first  were  complete.  The  vendee  refused  to  pay 
a  draft  for  certain  goods  delivered  under  the  first  contract, 
unless  security  was  given  for  the  fulfillment  of  all 
the  contracts;  and  this  was  held  to  be  broad  enough 
to  be  treated  as  a  general  refusal  to  make  any  further 
payments,  and  so  a  breach  by  anticipation  of  the 
whole  of  the  contracts,  citing  Withers  v.  Reynolds, 
2  B.  &  Ad.  882,  and  Bloomer  v.  Bernstein,  L.  R.,  9 
C.  P.  588.^  Here  there  was  not  one  contract  with  stipula- 
tions as  to  severance  of  performance,  but  three  separate  con- 
tracts without  anything  to  show  them  to  be  an)rthing  other 
than  they  appeared,  independent  of  each  other,  except  that 
if  the  delivery  of  all  under  the  first  contract  were  excused  by 
a  breach  thereof,  there  could  be  no  obligation  to  deliver 
an)rthing  under  the  second.  Still  the  connection  is  but 
slight,  and  the  case  of  the  nature  of  Morgan  v.  McKee  {77 
Pa.  229,  supra)  rather  than  Hoare  v.  Rennie,  and  a  proper 
subject  for  the  doctrine  of  breach  by  anticipation.  Besides, 
the  Court  does  not  say  a  bare  refusal  to  pay  would  not  have 
been  sufficient  to  justify  a  rescission  of  the  first  contract 
or  of  all.  It  says  it  is  more  than  a  bare  refusal ;  it  relates 
also  to  all  future  payments. 

*Thc  cases  of  Tipton  v.  Feitner,  20  N.  Y.  423;  Sickell  v,  Pattison, 
14  Wendell,  257;  Swift  v,  Opdyke,  43  Barbour  274,  Per  Lee  v.Beebe,  13 
Hun.  89,  are  all  instances  of  this  effect  of  a  severance  of  performance 
in  a  state  where,  if  a  contract  is  entire,  the  rule  that  all  must  be  ten- 
dered before  anything  is  due  has  been  very  stoutly  applied  Catlin  v, 
Tobias,  26  N.  Y.  217. 

•Sec  Part  I. 


Digitized  by 


Google 


4^4  BREACH   OF  ONB    INSTALLMBNT. 

It  would  be  irksome  to  cite  instances  in  every  jurisdiction. 
Suffice  it  to  say  that  with  few  exceptions  throughout  the 
States  of  the  Union,  it  is  now  settled  law  that  a  contract 
where  the  thing  sold  is  to  be  delivered  in  installments  and 
corresponding  payments  made,  an  orderly  part  performance 
gives  the  right  to  a  proportionate  pa3mient  without  regard  to 
any  future  performance  or  breach  of  the  residue.  But  if 
either  party  be  guilty  of  a  breach  either  in  delivery  or  pay- 
ment, either  as  to  the  first  or  any  subsequent  portion,  then 
the  other  party  at  his  option  may  terminate  all  of  the  con- 
tract which  is  still  executory,  though  such  termination  does 
not  affect  the  rights  already  vested  by  an  orderly  part  per- 
formance. 

In  New  Jersey*  and  lowa^  Lord  Blackburn's  view  in 
Mersey  v.  Naylor  seems  to  be  followed.  The  severance  of 
performance  makes  the  contract  not  merely  divisible,  but  so 
far  separate  and  independent  that  a  breach  as  to  one  can 
only  affect  those  subsequently  to  be  performed  when  the  cir- 
cumstances surrounding  show  it  to  amount  to  a  breach  by 
anticipation  as  to  them. 

Francis  H.  BckUn. 


*  Gerli  v,  Poidebard,  57  N.  J.  Law  432. 

*  Wheeler  v.  Myer,  65  Iowa,  390.  : 
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As  Marked  by  Decisions  Selected  prom  the  Advance 

Reports. 


ARBITRATION. 

In  Munsan  v.  Strcdis  of  Dover  S.  S.  Co,  99  Fed.  789,  a 
suit  in  admiralty,  the  question  arose  under  a  charter  which 
DuHigcs  for  provided  generally  for  submission  to  arbitration. 
RefnsAito  One  of  the  parties,  disregarding  this  provision, 
ArMtrato  brought  a  libel  against  the  other,  which  the  court 
dismissed  without  costs.  The  defendant  tlien  filed  this  libel 
against  the  plaintiff  for  breach  of  the  agreement  to  arbitrate, 
averring  as  his  basis  for  damages  the  &ct  that  his  expenses  for 
counsel,  etc.,  in  the  former  suit  were  greater  than  those  he 
would  have  incurred  had  the  matter  been  submitted  to  arbitra- 
tion. Judge  Brown  of  the  District  Court  (S.  D.  N.  Y.)  dis- 
missed the  libel,  holding  that  no  adequate  damages  had  been 
proven,  and  it  was  clear  that  a  libel  in  admiralty  would  not  lie 
for  the  recovery  of  nominal  damages.  The  opinion  covers 
all  the  authorities  on  the  subject,  after  an  examination  of 
which  Judge  Brown  remarks  Uiat  there  is  no  reported  case 
where  a  recovery  has  been  allowed  for  breach  of  a  merely 
executory  agreement  to  arbitrate. 


BANKRUPTCY. 

"A  court  of  bankruptcy  ought  to  be  as  honest  as  other  peo- 
ple.'^  This  expression,  taken  from  the  opinion  in  Ex  Parte  Jafnes, 
Payacatto   9  ^^'  -^PP*  ^^'  ^^^^^  made  by  Judge  Baker  of  the 
TnictM  la    District  Court  (D.  Md.)  the  basis  of  his  decision 
iffooraac*  of   that  a  trustee  in  bankruptcy  mav  not  take  advan- 
Lsw,  R«cov«ry  ^g^  ^f  ^^  well-known  rule  of  law  that  a  volun- 
tary payment,  made  in  ignorance  of  law,  cannot  be  recovered 
bade.    In  In  Re  Myers,  99  Fed.  691,  the  bankrupt  had  a  de- 
posit of  $jyy  in  a  bank,  which  transferred  the  same  to  the 
credit  of  the  trustee  in  bankruptcy  and  proved  its  claim  against 
the  estate  on  a  ^5,000  note  of  the  bankrupt,  held  by  it    Sub- 
sequently the  bank  found  out  that  it  would  have  had  the  right 
to  retain  the  deposit  as  a  set-off  against  the  note;  it  therefore 
presented  a  petition  praying  for  leave  to  withhold  the  $777  for 
its  own  benefit,  and  to  file  a  new  proof  of  daim  for  ^,223. 
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BANKRUPTCY  (Continued). 

Held,  that  the  petition  should  be  granted,  since  the  case  should 
be  governed  by  equity  and  not  by  the  above-mentioned  rule 
of  law. 

BIIXS  AMD  NOTES. 

Morrison  v.  Bank^  60  Pac.  (Okla.)  273,  affirms  the  rule,  pre- 
vailing in  some  jurisdictions,  that  the  mere  receipt  of  a  note 
BMkM      by  a  bank,  which  thereupon  credits  the  depositor 
Holder  lor     with  the  amount  of  the  note,  does  not  ipso  facto 
vaiM        render  the  bank  a  holder  for  value.    To  become 
so,  the  bank  must  actually  part  with  something  in  return  for 
the  note,  i.  i.,  the  depositor  must  either  draw  or  check  out  the 
amount 

Courts  now  give  a  reasonable  interpretation  to  the  rule  that 
the  amount  of  a  promissory  note  must  be  certain  and  o^ble 
of  being  ascertained  at  any  time.    Formerly  the 
'*^2JJ|J^'  addition  of  the  words,  "payable  with  exchange," 
was  held  to  destroy  the  negotiability  of  a  note, 
but  nowadays  the  great  weight  of  authority  is  to  the  con- 
trary :     Clark  v.  Skeen^  60  Pac.  325. 


CHAMPERTY. 

In  Utah,  as  in  most  other  states,  an  agreement  with  an 
attorney  for  a  contingent  fee  is  valid  and  binding  upon  both 
Attomty's  parties,  but  the  courts  have  drawn  the  Ime  where 
Agratmeat  to  such  agreements  contemplate  an  undertaking  on 
Boor  Ezponooo  ^^  party  of  the  attorney  to  supply  the  costs  of 
the  suit  In  Nelson  v.  Evans ^  6o  Pac.  557,  the  attorney  agreed 
to  pay  all  costs,  taxable  or  otherwise,  including  the  cost  of 
procuring  witnesses.  The  client  paid  the  costs  of  suit  and 
sued  the  attorney  for  their  recovery.  The  Supreme  Court  of 
Utah  decided  that  this  provision  in  the  agreement  was  cham- 
pertous  and  unenforceable. 

A  statute  of  Colorado  (Gen.  Stat.  §  815)  prohibits  any  per- 
son from  ''  officiously  intermeddling  "  with  a  suit  of  another. 

sappiytaf  In  Casserleigh  v.  Wood^  59  Pac.  1024,  the  validity 
Evidoaco  for    of  a  Contract  was  in  question  whereby  one  party 

Anothor  agreed  to  procure  and  supply  evidence  for  an 
action  which  the  other  was  about  to  bring,  the  consideration 
being  a  contingent  fee  based  upon  the  recovery.  The  Court 
of  Appeals  of  Colorado,  in  an  exhaustive  opinion  by  Wilson, 
J.,  decided  that  the  strict  English  rules  against  champerty 
and  maintenance  do  not  prevail  generally  in  this  country,  and 
that  the  above  agreement  was  not  contrary  to  public  policy. 
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CONFUCT  OF  LAWS. 

While  it  is  generally  true  that  the  application  of  the  statute 
of  limitations  is  governed  by  the  law  of  the  forum,  to  the 
g^^^^^  ^     exclusion  of  the  law  of  the  place  where  the  action 
LtarttirtioiM,    arises,   yet    a  well-recognized  exception  exists 
sffWuWtr'i  where  the  cause  of  action  is  based  entirely  upon 
LtaWMtjr.     ^  foreign  statute.  Thus  in  Brunswick  Co.  v.  Bank^ 
99  Fed.  635,  an  action  was  brought  in  Maryland  to  enforce 
the  individual  liability  of  a  stockholder  in  a  Georgia  corpora- 
tion under  a  Georgia  statute.    The  Circuit  Court  of  Appeals 
{ifski  Circ.)  decided  that  the  Georgia  statute  of  limitations 
relating  to  stockholders'  liability,  and    not  the   Maryland 
statute  of  limitations,  applied.    Brawley,  J.,  dissented. 


CONSTITUTIONAL  LAW. 

Following  the  leading  case  of  Rwy.  Co,  v.  Smithy  173  U.  S. 
684,  the  Court  of  ^peals  in  Beardsley  v.  N.  K,  etc.^  Rwy,  Co., 
statate       5^  ^-  ^-  4*^'  decided  that  the  New  York  act  of 
Requiriag      1 895  (C.  1 02/),  requiring  all  railroads  in  New  York 
iMM  «f       to  issue  1000-mile  ticket  books  for  |[20,  was,  as 
ticm'iuIIIs    applied  to  railroads  incorporated  previous  to  1 895 , 
void  as  depriving  them  of  property  without  due 
process  of  law.    But  the  act  is  valid  as  to  railroads  subse- 
quently incorporated,  since  they  receive  their  charters  on  the 
express  condition  that  they  will  obey  its  provisions :  Purdy  v. 
Erie  Rwy.  Co.,  56  N.  E.  509. 

The  Supreme  Court  of  Kansas,  in  Atchison,  etc.,  Rwy.  Co.  v. 
Campbell,  59  Pac.  105 1,  has  declared  unconstitutional,  as  being 
iMM  of  '^  conflict  with  the  fourteenth  amendment  to  the 
Drovon*  Constitution  of  the  United  States,  a  statute  of 
■^■■•^  Kansas  (1895,  C.  195)  requiring  railroad  com- 
panies within  that  state  to  allow  every  shipper  of  cattle,  or 
one  of  his  employes,  to  travel  free  of  charge  with  each  ship- 
ment of  cattle.  The  statute  was  held  to  be  without  the  police 
power,  since  it  did  not  sufficiently  appear  to  the  court  that  the 
mere  &ct  that  the  shipper  traveled  with  the  cattle,  which 
were  completely  under  the  control  of  the  railroad  company, 
would  contribute  at  all  to  the  safety  of  the  cattle  or  to  the 
general  public  welfare.  In  his  opinion,  Doster,  C.  J.,  says  that 
he  does  not  believe  that  the  word  *'  person  "  in  the  fourteenth 
amendment  was  intended  to  refer  to  corporations,  but  he  yields 
gracefully  to  the  authority  of  the  Supreme  Court  of  the  United 
States. 
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CONTRACTS. 

In  Brewer  v.  Horst-Lachmund  Co.,6o  Pac.4i8,the  Supreme 

Court  of  California  held  that  an  oifer  and  acceptance  by  tele- 

T  lesnms       8*^°*  ^^^^   memoranda  sdfficient  to  take  the 

e  egnms       transaction  out  of  the  statute  of  frauds. 


CORPORATIONS. 

The  rule  which  protects  members  of  an  association  which 
has  been  irregularly  incorporated  requires  that  the  person 

iTf^gttiar  seeking  to  hold  them  as  partners  shall  have  dealt 
incorpomtioii,  with  them  as  a  corporation ;  in  other  words,  the 

L««wuty  basis  of  the  rule  is  the  implied  agreement  between 
the  parties  that  the  contract  shall  be  made  with  the  corpora- 
tion alone  and  that  recourse  shall  be  had  only  against  the 
treasury  of  the  corporation.  This  view  is  supported  by 
Slocum  V.  Head  et  al,,  8i  N.  W.  673,  where  the  Supreme  Court 
of  Wisconsin  decided  that  evidence  was  admissible  on  behalf 
of  the  plaintiff,  to  show  that  at  the  time  he  dealt  with  the 
irregularly  incorporated  association  he  was  informed  that  he 
was  dealing  with  a  partnership  and  that  he  intended  to  treat 
the  defend^uits  as  partners. 


CRIMINAL  LAW. 

An  indictment  for  bigamy  averred  that  the  defendant,  A.  P. 
Niece,  while  his  wife,  Anna  L.  Niece,  was  living  and  undi- 

vorced,  married  one  N.  J.  Overman.    Held,  that 
iiSi^iiMit    ^^  indictment  was  insufficient,  since  it  did  not 

contain  an  allegation  that  N.  J.  Overman  was  not 
the  wife  of  the  defendant  at  the  time  of  his  second  marriage  ; 
and  the  mere  fact  that  the  name  N.  J.  Overman  was  different 
from  that  of  A.  P.  Niece  and  Anna  L.  Niece  was  insufficient,  in 
strict  criminal  law,  to  enable  the  court  to  infer  that  N.  J.  Over- 
man and  Anna  L.  Niece  were  different  persons :  Niece  v.  Terri- 
tory, 60  Pac.  (Okla.)  300. 


BVIDBNCB. 

In  Archer  v.  United  States,  60  Pac.  268,  a  case  involving  a 
question  of  disputed  handwriting,  the  plaintiff  endeavored  to 

iji^p^i^  prove  that  a  certain  document  was  written  by  the 
ftajBdwritiiiff,  defendant.    The  plaintiff  produced  an  affidavit, 

Tert  Paper,  the  signature  to  which  was  declared  by  experts, 
itfMUiicatioo  leasing  their  opinion  upon  comparisons  with  the 
defendant's  handwriting,  to  have  been  the  defendant's.  The 
plaintiff  was  then  allowed  to  submit  the  signature  to  the  affi- 
davit as  2^  test  paper  to  experts,  who  compared  it  with  the 
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BVIDBNCB  (Contiiitted). 

document  in  question  and  declared  the  handwriting  to  be  the 
same.  Upon  appeal,  the  action  of  the  trial  court  was  held  in 
error  by  the  Supreme  Court  of  Oklahoma,  upon  the  ground, 
intimated,  though  not  decided,  in  Travis  v.  Brawn,  43  Pa.  9, 
that  the  identification  of  a  document  as  a  test  paper  must  be 
established  by  evidence  other  than  mere  comparison.  **  To 
say  that  the  standard  writing  may  be  established  by  comparison 
with  some  other  standard  is  to  base  a  probability  upon  a  prob- 
ability, and  if  this  may  be  done  in  the  first  instance  it  may  be 
followed  by  proving  successive  standards  by  comparison  with 
other  standards  resting  solely  on  opinion  evidence,  until  the 
real  question  to  be  established  is  lost  in  confusion."  Per  Bur- 
ford,  C.  J. 

In  a  divorce  suit  before  the  Superior  Court  of  Delaware  a 
United  States  letter  carrier  was  called  to  the  stand,  and  asked 

questions  in  regard  to  the  action  of  one  of  the 
i^M^currtor  P^u^cs  in  directing   him  to  deliver  letters    to 

another  person  and  at  another  house,  etc.  Ob- 
jection was  made  that  there  was  a  United  States  postal  regu- 
lation forbidding  letter  carriers  to  disclose  information  of  this 
character;  therefore  such  information  was  privileged,  as  being 
received  by  a  government  officer  in  his  official  capacity. 
Held,  that  the  questions  should  be  answered :  Smith  v.  Smith, 
45  Atl.  848. 

Hankinson  v.  Lynn  Electric  Co.,  56  N.  E.  604,  presents  a 
very  interesting  question.     Is  the  testimony  of  a  person  as 
TMtiiBoiiy  as  *^  ^*^  motive  upon  a  particular  occasion   con- 
to  PnrpoM  of   elusive,  in  the  absence  of  evidence  to  the  con- 
Act.concia-    trary?    This  was  an  action  against  an  electric 
iivtncM      company  for  injuries  received  from  a  piece  of  car- 
bon thrown  down  upon  the  street  by  one  of  the  defendants' 
linemen.    The  lineman  testified  positively  that  he  threw  down 
the  carbon  for  a  private  purpose  of  his  own  :    ''  I  threw  the 
carbon  at  the  team  to  attract  his  [the  plaintiff's]  attention,  so 
that  I  might  speak  to  him,  and  not  for  any  business  of  the 
company."   Of  course  there  was  no  other  direct  evidence  on 
the  question  of  motive,  and  the  defendant  insisted  that  the 
above  evidence  was  conclusive  proof  that  the  lineman  was  not 
acting  within  the  scope  of  his  emplo)rment.    The  trial  judge, 
however,  left  the  question  to  the  jury,  and  a  verdict  for  tihe 
plaintiff  was  approved  by  the  Supreme  Court  of  Massachusetts, 
chiefly  on  the  ground  that  the  lineman  was  in  the  employ  of 
the  defendant;  therefore,  his  testimony,  although  uncontra- 
dicted, was  open  to  suspicion. 
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INFANCY. 

Merchants,  enraged  at  the  plea  of  infancy  being  set  up  to 
preclude  recovery  for  goods  sold,  where  the  transactions  have 

contrMt  appeared  regular,  have  often  endeavored  to  hold 
Induced  by     the  inbnt  in  tort  for  conversion.   Thus  in  Slayton 

Prand  of  v.  Barry,  56  N.  E.  575,  the  infent  had  represented 
Intent  himself  to  be  of  full  age,  whereupon  the  plaintiflf 
sued  him  in  trover,  alleging  that  no  title  passed,  by  reason  of 
the  fraud  in  the  transaction.  Adopting  the  general  rule,  in 
opposition  to  the  one  in  force  in  New  Han(ipshire  and  a  few 
other  states,  the  Supreme  Court  of  Massachusetts  decided  that 
since  the  fraud  was  inseparably  connected  with  the  contract, 
the  plaintiff's  claim  for  recovery  would  have  to  be  based  on 
the  contract,  and  that  he  could  not  evade  the  law  of  infancy 
by  sounding  his  action  in  tort.  Judgment  for  the  defendant 
was  therefore  affirmed. 


INSURANCE. 

Some  early  cases  held  that  no  person  could  take  out  valid 

insurance  unless  he  had  an  interest  in  the  property  insured 

LtUfutu     wh^J*  the  policy  was  taken  out.    However,  in  Sun 

Insured  «t     Insurance  Office  v.  Merz,  45  Atl.  785,  the  Court  of 

BMcntionof    Appeals  of  New  Jersey  showed  that  this  rule  has 

'*®"^       been  abrogated,  and  at  the  present  day  the  only 

test  is  whether  or  not  the  insured  has  an  insurable  interest  at 

the  time  of  the  loss. 

A  stipulation  in  a  policy  of  fire  insurance  that  no  officer  or 
agent  of  the  company  shall  have  power  to  waive  any  of  the 
Waiver       Conditions  of  the  policy  applies  only  to  those  con- 
Before  and     ditions  and  provisions  in  the  policy  which  relate 
After  Lon     ^^  ^^  formation  and  continuance  of  the  contract 
of  insurance,  and  are  essential  to  the  binding  force  of  the  con- 
tract while  it  is  running,  and  does  not  apply  to  those  conditions 
which  are  to  be  performed  after  loss  has  occurred,  in  order  to 
enable  the  insured  to  sue  on  his  contract,  such  as  giving  notice 
and  furnishing  preliminary  proofs :  Washburn  Co.  v.  Merchants* 
United  Fire  Insurance  Co.,  81  N.  W.  (Iowa)  707. 


LIMITATION  OF  ACTIONS. 

In  Wells  Co.  v.  Enright,  60  Pac  439,  it  was  contended  that 
an  agreement  not  to  plead  the  statute  of  limitations  was  void 
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I.IMITATION  OF  ACTIONS  (Continued). 

AgrMOMiit     as  against  public  policy.     The  Supreme  Court  of 

not  to  Plead    California  held  that  as  the  statute  was  not  based 

^•■*'***       on  any  peculiar  principle  of  morality  or  public 

policy,  but  was  intended  merely  for  the  protection  of  the 

debtor,  the  latter  had  a  perfect  right  to  waive  the  benefit  of 

such  protection  whenever  he  should  think  proper. 

When  a  debtor  makes  an  assignment  for  the  benefit  of 
creditors,  it  is  well  settled  that  if  a  debt  is  not  barred  by  the 
statute  of  limitations  at  the  date  of  the  assignment, 
stotute'iii    the  statute  will  not  run  as  against  the  assigned 
Favor  of     estate  as  long  as  the  property  is  in  the  hands  of  the 
iiitoiTcnt     assignee.     Does  the  same  rule  apply  to  the  case 
corporatioii  ^j.  ^  corporation  debtor  which  has  become  in- 
solvent and  has  gone  into  the  hands  of  a  receiver  ?     In  Mc- 
Donald v.  State  of  Nebraska,  loi  Fed.  171,  Caldwell,  J.,  of  the 
Circuit   Court  of  Appeals  (8th   Circ.)  was  strongly  of  the 
opinion  that  the  rule  applied  to  claims  against  the  receiver  of 
an  insolvent  national  bank ;  but  the  question  was  not  directly 
before  the  court,  since  the  action  had  been  brought  by  the 
treasurer  of  the  State  of  Nebraska,  in  his  official  capacity, 
while  the  debt  was  yet  alive,  and  it  was  held  that  the  substitu- 
tion of  the  State  of  Nebraska  as  plaintiff  was  not  a  change  of 
the  cause  of  action  that  would  not  relate  back  to  the  beginning 
of  the  action,  as  far  as  the  statute  of  limitation  was  concerned. 


MASTBR  AND  SERVANT. 
Under  the  decisions  of  the  Supreme  Court  of  Tennessee  a 

telegraph  operator  on  a  railroad  is  not  a  fellow  servant  of  an 

Follow       engineer,  so  as  to  preclude  recovery  by  the  latter 

sorvants,     for  the  negligence  of  the  former :  /?.  R.  v.  De 

Podorai      Artnond^  86  Tenn.   75.     In  such  a  case,  even 

DodaioiM     though  the  cause  of  action  arises  in  Tennessee, 

the  Federal  Courts  will  disregard  the  state  decisions  and  apply 

their  own  rule  that  the  fellow  servant  doctrine  applies :  lU. 

Cent.  R.  R.  v.  Bentz,  99  Fed.  (Circ.  Ct  of  App.,  6th  Circ),  657. 


MORTGAGES. 

Where  a  person  lends  money  to  a  mortgagor  for  the  express 
purpose  of  paying  off  the  mortgage,  and  the  money  is  so 
Sdbromti  "^^  ^  *®  mortgage  satisfied,  and  the  lender 
by  pIJfmMrt  ^^^^  another  mortgage  on  the  property  without 
securing  an  assignment  of  the  first  mortgage,  the 
lender  is  subrogated  to  the  rights  of  the  former  mortgagee  as 
against  one  who  has  an  interest  in  the  property  subsequent  to 
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MORTGAGES  (Continaed). 

the  satis£su:tion  of  the  first  mortgage,  of  which  interest  the 
lender  has  no  notice:  Rachal  v.  Smith,  loi  Fed.  (Circ.  Ct  of 
App.,  5th  Circ),  159. 

PRINCIPAL  AND  AGBNT. 

In  Capital  Co.  v.  Paper  Co.,  57  Pac.,  504,  the  Supreme  Court 

of  Kansas  decided  that  there  was  no  such  officer  of  a  corpo- 

pmhitM     ration  as  a  "business  manager"  known  to  the 

MABSfwofl   law;  therefore  in  an    action  on  a  note  of  the 

corpor«tioo.  corporation    signed  by  a  person  as  "business 

Aathoritj     manager'*  an  averment  was  necessary  that  the 

business  manager  had  authority  delegated  to  him  to  make  the 

note.    However,  upon  a  rehearing  of  the  case  (59  Pac.  1062), 

an  averment  in  tiie  complaint  that  the  said  corporation  "  made, 

executed  and  delivered"  the  note  was  held  to  sufficiently 

imply  an  averment  that  the  business  manager  possessed  the 

requisite  authority. 

REAL  PROPERTY. 

The  rule  that  requires  actual  possession  to  render  a  parol 
contract  for  the  sale  of  land  enforceable  is  not  absolute,  but 

^^^^^  ^    may  be  relaxed  in  some  cases.    Thus  in  Bryson 

Pnuidt.  V.  McShane,  35  S.  £.  848,  the  decedent,  the  owner 
Actual       of  several  pieces  of  land  in  different  localities, 

'^'•■••^"  promised  the  plaintiff  that  if  the  latter  would  nurse 
and  support  her  for  the  rest  of  her  life  she  would  deed  her 
[the  plaintiff]  all  her  property.  The  plaintiff  lived  with  the 
decedent  and  performed  her  part  of  the  agreement,  but  before 
the  deeds  were  drawn  the  decedent  died.  The  heirs  of  the 
decedent  objected  to  the  enforcement  of  the  parol  contract  in 
regard  to  all  the  land  except  that  on  which  the  decedent 
actually  lived,  on  the  ground  that  the  plaintiff  did  not  take 
possession.  The  Court  of  Appeals  of  West  Virginia  decided 
that  the  plaintiff  had  taken  the  requisite  possession  under  the 
contract  and  that  an  actual  entry  on  all  the  tracts  was  not 
necessary.  This  relaxation  of  the  general  rule  is  not  permitted 
in  some  jurisdictions:  Austin  v.  Davis ^  128  Ind.  472. 


STATUTES. 

Some  difficulty  arises  where  a  statute  prescribes  that  a 

certain  result  shall  follow  an  acknowledgment  in  writing. 

Ackiiowitdff-  Must  the  acknowledgment  be  made  for  the  ex- 

BMtia       press  purpose  of  effecting^  the  result  or  not? 

writiiig.      The  code  of  Washington  (§  4624)  provides  that 

^^^"^      an  illegitimate  child  shall  be  the    heir  of  its 
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STATUTES  (Continued). 

father,  when  the  latter  acknowledges  in  writing  that  he  is  the 
father.  In  Rohrer  v.  Midler,  60  Pac.  122,  the  Supreme  Court 
of  Washington  decided  that  a  writing  was  sufficient  which 
was  not  executed  for  the  purpose  of  complying  with  the  statute, 
but  as  an  affidavit  to  a  complaint  in  a  suit  which  the  fether 
was  bringing  for  the  seduction  of  the  child. 


WAREHOUSEMEN. 

The  Pennsylvania  act  of  September  24,  1866  (P.  L,  [1867] 
1363)1  which  provides  in  substance  that  the  holder  of  a  ware- 

Who  te  a  house  receipt  shall  be  deemed  to  be  the  owner 
warchooM  of  the  goods  represented  thereby,  being  in  deroga- 
■■"  tion  of  the  common  law,  should  receive  a  strict 
construction.  Thus  in  Moors  v.  Jagode^  45  Atl.  723,  the  Su- 
preme Court  of  Pennsylvania  decided  that  where  a  member 
of  a  mercantile  firm  institutes  a  so-called  ''  warehouse,"  which 
is  practically  controlled  by  the  firm  and  used  by  the  latter 
alone,  the  firm  may  not  place  its  own  goods  in  the  warehouse 
and  receive  a  warehouse  receipt  therefor ;  and  even  a  bona-fide 
holder  of  such  a  receipt  will  not  be  protected  as  against  a 
purchaser  of  the  goods  from  the  firm. 
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DlSQUAMPICATION  OP  JUDGE  BY  INTEREST — ^AFFINITY.      8UAe 

V.  Wall,  26  So.  R  Fla.  1020,  (1900).  The  Supreme  Court  of 
Florida  has  just  decided  that  a  man  is  related  by  affinity  to  the 
husband  of  his  wife's  nieoe.  There  is  a  statute  in  force  in  that  state 
providing  that  no  person  shall  sit  as  judge  in  any  case  where  ho  is 
related  to  either  of  the  parties  whether  by  consan^inity  or  affinity. 
In  the  present  case,  the  judge,  being  the  husband  of  the  complain- 
ant's wife's  aunt,  had  refused  to  pi^id®  At  the  trial.  This  was  an 
action  to  compel  him  to  do  so.  The  Supreme  Court  sustained  him 
in  hisrefusaL 

In  Anderson's  Dictionary  of  Law,  ^'  affinity"  is  defined  as  ^ the 
connection  which  arises  from  marriage  between  the  husband  and  the 
bhad^elatives  of  the  wife,  and  between  the  wife  and  the  blood-relalioei 
of  the  husband."  It  would  appear  that  there  was  no  affinity 
between  the  judse  and  the  complainant  There  is  no  blood-rela- 
tionship between  his  wife  and  the  niece's  husband — there  is  no  oom- 
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mon  ancestor  from  whom  they  can  trace  their  descent.  The  Florida 
Court  gets  around  this  difficulty  by  taking  it  that  husband  and  wife 
are  one,  in  law,  and  since  she  is  related  by  affinity  to  the  niece's 
husband,  he  is  also.    See  KeUy  v.  Neely,  12  Ark.  657,  (1852). 

There  is  a  dictum  of  Chancellor  Walworth  in  the  case  of  Paddock 
Y.  Welhy  2  Barb.  (CSiancery)  331,  (1847),  in  which  he  states  that 
relationship  by  affinity  may  also  exist  between  the  husband  and  one 
who  is  connected  by  marriage  with  a  blood-relative  of  the  wife.  He 
gives  as  an  example  the  marriage  of  two  strangers  to  sisters,  and 
states  that  they  are  related  in  the  second  degree  of  affinity  just  as  the 
sisters  are  in  the  second  degree  of  consanguinity. 

His  statements,  however,  were  entirely  unnecessaiy,  as  the  party 
in  question  was  the  first  cousin  of  a  former  husband  of  the  defendant, 
issue  of  which  marriage  were  still  surviving. 

There  was  likewise  clearly  affinity  in  the  other  New  York  case 
of  jB.  R.  v.  Sehuyler,  28  How.  Pr.  187,  (1855). 

It  may  be  safely  said  that  the  question  is  an  open  one  in  the 
majority  of  the  states.  It  is  well  settled  that  a  man's  brother  is 
not  related  by  affinity  to  those  to  whom  he  is  so  related :  Rank  v. 
8hnoey,4  Watts  218,  (1835);  Chase  v.  Jennings,  38  Me.  44.  (1854); 
Bigeww  v.  Sprague,  140  Mass.  425,  (1886).  In  these  states  the  ques- 
tion in  the  present  case  has  not  been  raised. 

Some  autnorities  consider  that  these  eases  show  a  tendency  to 
oppose  the  Florida  doctrine  if  the  case  should  arise.  But  there 
seems  to  be  nothing  to  lead  to  this  conclusion.  If  these  cases  had 
been  tried  in  Florida,  the  same  decision  would  have  been  rendered. 

There  are,  however,  many  cases  which  flatly  contradict  the  present 
decision.  Hume  v.  Bank,  10  Lea  (Tenn.)  1,  (1882),  foliomng  Moses 
V.  suae,  11  Humph.  232,  (1850),  holds  that  itisimposribleto  apply 
the  rule  contended  for  that  husband  and  wife  are  to  such  an  extent 
one  as  to  make  her  relations  by  affinity  his.  If  there  is  any  such 
rule,  the  wife's  existence  is  merged  in  that  of  the  husband,  which 
would  defeat  the  contention  that  the  husband  stands  in  the  place  of 
the  wife :  (TNeal  v.  8taU,  47  Ga.  229,  (1872). 

The  case  of  Chinn  v.  State,  47  Ohio  St  575,  (1890),  is  in  direct  con- 
flict  with  Chancellor  Walworth's  dictum,  above  referred  to.  There 
it  was  held  that  a  man  and  his  wife's  brother's  wife  were  not  related 
by  affinity.  Likewise  Christian,  in  his  note  to  I  Blackstone,  435, 
declared  that  even  where  by  the  law  it  is  unlawful  to  manr  one 
related  by  affinity,  a  man  may  marry  his  wife's  brother's  wife,  the 
circumstances  permitting. 

Possibly  the  most  recent  case  holding  the  view  opposite  to  States. 
Wall  is  tegardm  v.  Phillips,  42  N.  E.  (Ind.)  549,  (1895),  which  is 
exactly  parallel  to  the  present  case.  In  this  case  the  judge  admits 
that  a  line  of  affinity  extends  from  the  husband  to  the  wife's  blood 
and  tfice  versa ;  but  he  denies  that  new  blood  can  be  introduced  by 
the  marriage  of  the  affinity  relatives  of  either. 

The  great  question  seems  to  be,  are  husband  and  wife  one  person, 
or  are  they  for  the  present  purposes  united  by  the  strongest  kind  of 
an  affinity,  which  would,  however,  prevent  any  relationship  between 
the  husband  and  the  wife's  affinity  relatives. 
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However,  which  is  the  better  rule  on  groundfl  of  public  policy? 
The  doctrine,  of  course,  was  established  to  prevent  interested  parties 
from  actingas  judfi;es;  and,  to  this  end,  some  fixed  rule  had  to  be 
adopted.  UnsatiB&ctory  it  was  of  necessitjr.  Frequently  the  great- 
est temntation  to  partiauty  occurs  in  the  trial  of  an  intimate  mend 
who  fidls  within  no  prohibitory  clause,  on  the  ground  of  relationship. 
The  family  spirit  of  to-day  is  hardly  the  same  powerful  influence 
that  it  was  a  century  ago,  and  while  not  to  be  disr^arded,  should 
warrant  a  restrictive  and  not  a  broad  construction  of  such  a  statute 
as  the  present  It  may  be  that  there  is  as  much  inclination  to  favor 
your  wife's  niece's  husband  as  to  favor  your  wife's  nephew,  but  there 
must  be  a  line  of  demarcation  somewhere. 


Pbomissoby  Notes — Contract  of  Indorsee — Parol  Eati- 
DENCE  TO  Vary.  Northern  National  Bank  v.  Hoopes,  98  Fed.  935, 
(1900).  This  case  was  decided  in  the  Circuit  Court,  having  come  up 
in  the  Eastern  District  of  Pennsylvania.  The  decision  was  renderea 
by  Judge  Dallas.  It  is  of  importance  because  of  throwing  light  on 
the  vexed  question — ^in  Pennsylvania,  at  least — of  the  admission  of 
parol  evidence  to  vary  the  contract  of  an  indorser  on  a  promissory 
note. 

The  defendant  in  the  case  under  consideration  alleged  that  an 
express  oral  agreement,  made  at  the  time  the  note  was  indorsed, 
was  to  the  eflect  that  if  the  maker  was  not  satisfied  with  the  work 
to  be  done  by  the  promisee  in  consideration  of  the  note,  the  note 
was  to  remain  unpiedd.  To  quote  from  the  opinion :  ''  The  oral 
agreement  alle£;ed  is  in  direct  contradiction  of  the  absolute  obliga- 
tion incurred  by  the  defendant's  indorsement  of  the  note  sued  on, 
and  it  cannot  be  received  to  annex  a  condition  to  that  obligation." 

The  Question  of  the  place  of  contract  was  not  germane,  for  the 
case  dealt  not  with  local,  but  general  commercial  law.  Sw^i  v.  Tyson, 
16  Pet  1,  (1842),  and  subsequent  cases  are  cited  to  confirm  this 
point. 

"  In  Pennsylvania,  it  is  true,  it  has  been  decided  that  the  contract 
evidenced  by  the  blank  indorsement  of  a  promissory  note  is  not 
subject  to  the  rule  which  excludes  oral  evidence  to  alter  or  vary 
the  terms  of  a  written  agreement :  Ross  v.  Espy^  66  Pa.  482,  (ISTO;. 
But  the  distinction  upon  which  this  decision  was  based  seems  to  me 
to  be  unwarranted.  The  contract  of  indorsement  is  not  an  *  implied^ 
one.  An  implied  contract,  in  the  legal  sense  of  the  term,  is  one 
which  has  no  existence  in  ficu^t,  but  which  the  law  for  the  forther- 
ance  of  justice  imposes  upon  a  party,  who,  under  tiie  circumstances 
of  the  case,  ought  to  be  held  as  if  he  had  contracted,  though  in 
truth  he  never  contracted  at  all.  It  b  founded  upon  legal  obliga- 
tion, but  is  actually  non-existent,  whereas  the  contract  of  indorse- 
ment is  a  veritable  one,  in  which  the  element  of  consent  b  always 
present  ^  It  is  an  express  contract,  and  is  in  writing,  some  of  the 
terms  of  which,  according  to  the  custom  of  merchanto,  and  for  the 
convenience  of  commerce,  are  usually  omitted,  but  not  the  less  on 
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that  aocoont  perfectly  understood.  All  its  terms  are  certain,  fixed 
and  definite,  and  when  necessary,  supplied  by  that  common  knowl- 
edge, based  on  universal  custom  which  has  made  it  both  safe  and 
convenient  to  rest  the  rights  and  obligations  of  parties  to  such 
instruments  upon  an  abbreviation,  so  wat  the  mere  name  of  the 
indoiser,  signed  upon  the  back  of  a  negotiable  instrument,  conveys 
and  expresses  his  meaning  and  intention  as  fully  and  completely  as 
if  he  had  written  out  the  customary  obligation  of  his  contract  in 
fall  :•  "  MarUn  v.  Cbfe,  104  U.  S.  37,  (1881). 

The  cases  on  this  point  are  numerous  and  the  question  well  nigh 
settled.  See  Chaddock  v.  Vannees,  35  N.  J.  Law,  517,  (1871);  Bank 
V.  Dunn,  6  Pet  (U,  8.)  51,  (1832);  BaM  v.  Bank,  101  U.  8.  93, 
(1879). 

Indeed,  even  in  Pennsylvania,  Phillips  v.  Meily,  106  Pa.  536, 
(1884),  seems  to  throw  much  doubt  upon,  if  not  to  directly  overrule, 
Ro88  V.  Espy.  It  is  to  be  hoped  that  decisions  like  the  one  under 
consideration  will  do  much  to  settle  the  doubt  in  Pennsylvauia, 
where  to-day  the  question  is  still  in  dispute. 
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Cases  on  Constitutional  Law,  by  Emlin  McClain,  A.  M^ 
LL.  D.    Boston :  Little,  Brown  &  Co.,  1900. 

Thb  collection  of  cases,  compiled  by  the  Chancellor  of  the  Law 
Department  of  the  State  Uniyersi^  of  Iowa,  will,  we  belieye,  meet 
witn  a  warm  welcome.  We  are  only  surprised  that  such  a  book  has 
not  appeared  before  this.  The  work  is  oased  upon  the  uniyersall^ 
popular  book  of  the  late  Judse  Cooley — ^the  ''  Principles  of  Consti- 
tutional Law  " — and  follows  the  arrangement  of  that  book  strictly, 
with  the  exception  of  the  first  couple  of  chapters  therdn,  which  are 
too  general  and  partake  too  much  of  a  historical  character  to  admit 
of  illustration  by  the  case  system. 

It  is  true  that  there  are  case  books  on  Constitutional  Law  which 
contain  the  ereat  majority  of  the  cases  included  in  Dr.  McClain's 
work ;  but  uie  arrangement  is  so  different  from  Judge  Cooley's  that 
there  cannot  fail  to  be  confusion.  For  example,  in  the  usual 
arrangement,  the  case  of  Oelpche  y.  Dubuque,  1  Wall.  175,  is  placed 
under  the  head  of  the  impairment  of  the  obligation  of  con- 
TBACTS ;  but  in  this  work,  following  the  idea  of  Judge  Cooley,  it 
comes  under  the  head  of ''  Following  the  Law  of  the  State." 

It  b  to  be  hoped  that  this  yolume  may  induce  many  institutions 
which  haye  hitherto  used  only  the  text-book  to  adopt  to  a  greater 
extent  the  case  system.  Indeed,  in  many  coU^es  where  oonsttfu- 
TiONAL  LAW  is  taken  up,  there  are  no  reports  accessible ;  but  with 
this  yolume  the  difficulty  b  remoyed,  and  greater  interest  is  added 
to  the  course. 

The  work  consists  of  only  one  yolume.  This  breyity  has  been 
attained  without  the  loss  of  completeness  by  omitting  such  cases  as 
are  thoroughly  discussed  in  other  cases  contained  in  the  book. 
They  are,  howeyer,  noted  in  the  index.  We  think  that  by  this 
method  one  of  the  great  objections  to  courses  on  this  subject  has 
been  remoyed,  namely,  the  endless  repetition  inyolyed  in  reading  all 
the  leading  cases. 

JCSr.    H.  XL. 


The  Law  op  Expert  and  Opinion  Evidence.    By  John  D. 
Lawson,  LL.  D.    Chicago :  T.  H.  Flood  A  Co.    1900. 

That  the  law  of  eyidence  is  one  of  the  most  important  branches 
of  legal  study  may  easily  be  ascertained  by  a  glance  at  reported 
cases.  In  looking  oyer  the  state  or  federal  reports  we  see  that^  a 
large  majoritjr  of  appends  are  brought  up  on  matters  of  the  admis- 
sion or  exclusion  of  eyidence,  and  M  the  nonsuits,  of  course,  depend 
for  their  existence  mainly  on  grounds  of  eyideoce.  Bememb^ring 
this,  we  are  not  surprised  to  find  a  large  yolume  deyoted  to  ''The 
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Law  of  Expert  and  Opinion  Evidence/'  which  is  to-day  the  most 
important  sub-head  of  the  law  of  evidence  itself.  Following  the 
example  of  Stephen,  the  author  has  arranged  the  subject  by  rules; 
but  the  work  is  hj  no  means  a  digest,  for  the  rules  are  explained  and 
many  cases  and  citations  added  to  each  and  every  one  of  them.  The 
work  before  us  it  the  second  edition,  a  noteworthy  feature  of  which 
is  the  number  of  recent  cases  in  whicdi  the  rules  laid  down  here  were 
followed,  a  gratifying  tribute  to  the  excellence  of  the  volume  and 
the  labor  of  the  author. 

We  note  with  regret  that  the  case  of  TVovia  v.  Brmon,  43  Pa.  12, 
(1862),  is  cited  as  the  Pennsylvania  law  on  the  subject  of  com- 
parison by  witnesses.  The  Act  of  Assembly  of  Ma^  16,  1896,  P.  L. 
69,  allows  experts  to  make  comparison  of  nandwntings,  overruling 
Travis  v.  Brown.  Aside  from  this,  the  only  error  we  have  seen  in 
this  work  of  over  600  pages,  the  work  commends  itself  to  every  prac- 
titioner because  of  its  practical  utility. 

J.  M.  D. 


Studies  in  International  Law.    By  E.  Stocquart,  D.  C.  L. 
Brussels:    Veuve  Ferdinand  Largier.    1900. 

To  the  student  of  law  comparative  jurisprudence  is  always  of 
peculiar  interest.  Any  contribution  to  that  subject  is,  therefore,  to 
be  especially  welcomed.  There  has  just  appeared  a  pamphlet  of 
seventy  pages,  entitled  '' Studies  in  Private  International  Law," 
which  is  both  interesting  to  the  theoretical  and  valuable  to  the 
practicing  lawyer.  Dr.  Stocquart,  who  has  written  much  on  kindred 
topics,  presents  to  our  consideration  three  essays.  The  first  on 
" Domicile"  is  very  short — too  short  in  fact,  since  clearness  has,  in 
a  measure,  been  sacrificed  to  brevity.  It  is  to  be  hoped  that  at 
some  future  time  Dr.  Stocquart  will  amplify  his  ideas  on  this  sub- 
ject He  does,  however,  make  clear  tne  difference  between  the 
American  and  English  pK)int  of  view  in  reference  to  personal  capa- 
city, as  affected  by  domicile  and  the  point  of  view  hela  in  Civil  Law 
countries,  to  wit,  France,  Belrium,  Italy,  Spain  and  Germany.  The 
difference  is  this:  that  genertuly  speaking,  m  the  latter  countries,  a 
person's  civil  rights  and  the  legal  effects  of  his  conduct,  are  deter- 
mined by  citizeimip  or  allegiance,  while  under  the  Conmion  Law 
the  law  of  the  domicile  of  the  person  whose  rights  or  conduct  is  in 
question,  determines  that  question.  A  sinele  example  will  make  this 
clear.  ''D.,  an  American  citizen,  and  M.,  a  Spanish  lady,  age  19, 
without  her  fieither's  due  consent  [absolutely  necessary  in  Spain  until 
20  years  of  age  in  females,  and  23  in  males],  are  le^ly  married  in 
the  United  States.  The  marriage  nevertheless  is  null  in  Spain, 
where  M.,  on  her  return,  will  be  liable  to  an  imprisonment  for  a 
period  not  less  than  six  months  and  a  day,  and  not  exceeding  six 
years."* 

Bearing  this  fundamental  distinction  in  mind  we  are  better  pre- 
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pared  to  understand  the  second  essay  on  ^'  Marriage/'  which  forms 
the  piice  de  reststence  of  the  pamphlet 

Our  author  points  out  the  two  legal  ways  of  yiewine  marriage ; 
that  is,  either  as  a  sacrament  and  oonse^uendj  indissolublcy  or  as  a 
contract  simply,  to  be  broken  on  occasion  in  conformity  with  the 
rules  of  ix)sitiye  law.  He  shows  how  one  or  the  other  of  these  views 
has  prevailed  at  all  times  in  Europe,  according  to  the  predominance 
of  the  church  or  commonwealth  in  the  vanous  nations.  At  tiie 
present  day  the  latter  view  prevails  in  France,  Belgium,  Holland, 
Italy,  Germany,  Hungary,  Switzerland  and  in  Austria  also,  but  not, 
it  seems,  to  its  full  extent.  Only  Spain  clings  to  the  canon  law  as 
enunciated  by  the  Council  of  Trent,  although  civil  marriages  were 
legalized  during  the  existence  in  power  of  the  Liberal  party  from 
1870-75.  After  that  time  Roman  Catholics  could  only  w  married 
according  to  the  rites  of  the  Church  of  Rome.  CSvil  marriage  was, 
however,  preserved  for  the  benefit  of  those  outside  that  sect  Since 
this  law  applies  also  to  the  Philippines  we  can  readily  understand 
the  state  or  concubinage  so  prevalent  in  that  group  of  islands.  The 
natives  being  all  Roman  Catholics  could  be  legally  married  only  by 
a  priest  Being  too  poor  to  pay  the  required  fee,  usuidly  exorbitant, 
considering  their  means,  they  could  not  be  married  at  alL  The 
folly  of  such  a  policy  b  self-evident 

Dr.  Stocquart  treats  at  length  the  laws  of  marriage  in  the  coun- 
tries above  mentioned,  and  tms  essay  will  be  found  to  be  of  much 
practical  value  in  case  of  foreign  successions.  We  cite  one  case 
which  is  fundamental  and — ^we  take  it — law  in  all  the  countries 
under  the  Civil  Law.  ''D.,  .  .  .  a  French  domiciled  citizen,  in 
order  to  evade  the  opposition  of  his  father,  goes  to  Italv  and 
marries  an  Italian  woman  without  publication  in  France  of  oanns 
required  by  .  .  .  [the]  Code  Napoleon.  The  Italian  Code  leaves 
it  to  the  French  law  to  decide  whether  such  a  marriage  is  valid  or 
invaUd."^ 

The  third  and  concluding  essay  is  on  the  subject  of  "  Divorce  in 
France  and  Germany.'' 

^  Passine  by  our  author's  discussion  of  the  vexed  question  of  juris- 
diction of  the  French  courts  in  cases  of  divorce  between  foreigners, 
we  come  to  the  ever  recurring  principle  in  the  CSvil  Law  that  the 
laws  of  a  man's  nation  pursue  mm  everywhere.  Dr.  Stocquart  says 
on  this  point,  ^*  The  rigkt  of  and  eausea  far  divorce  of  a  fordgner 
residing  in  France  are  ruled  bv  the  laws  of  his  own  country,  and 
not  by  the  laws  of  his  actual  domicile."  Farther  on  we  note  this 
statement:  ''  The  American  doctrine  appears  to  be  the  following: 
Jurisdiction  to  grant  divorces  is,  in  all  cases,  statutory,  and  no  court, 
though  having  jurisdiction,  can  grant  the  decree  of  divorce,  exce^ 
for  causes  provided  by  the  statute  under  which  they  act"  This  is 
inaccurate  as  in  some  states,  certainly  the  Common  Law  rules  as 
to  divorce  still  exist 

Turning  to  the  German  Law  under  the  new  Code,  we  find  that 
divorce  can  be  had  only  by  judgment  of  a  court  and  for  **  causes 
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specified  by  law."  ^  This  statement  is  ambkuous ;  whether  it  means 
tnat  legislative  divorces  aie  not  valid  or  that  the  lex  patriot  is  not 
to  be  regarded  is  uncertain.  Probably  in  view  of  the  supremacy 
of  tiie  legislature  in  Qermany  over  the  courts  the  latter  is  meant 

Altogether  Dr.  Stocquart's  pamphlet  is  interesting  and  valuable. 
In  spite  of  the  fiict  that  he  is  writing  in  a  foreign  language  which 
di£krs  in  idiom  so  much  from  his  own  (presumably  French)  there 
are  very  &w  gaueheries  of  expression  and  only  one  or  two  real  errors 
which  may  £urly  be  attributed  to  the  Belgian  printer.  It  is  to  be 
hoped  that  our  author  will  at  some  time  expand  these  essays,  as  the 
first  and  third  of  them  are  mere  skeletons,  a  fieict  due  no  doubt  to 
the  "constant  pressure  of  professional  duties"  of  which  he  speaks 
in  his  pre&ce. 

E.  B.  8^  Jr. 
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THE  REVIVAL  OF  A  PRIOR  BY  THE 
REVOCATION  OF  A  LATER  WILL. 

The  Statute  of  Frauds  was,  at  the  time  of  its  passage, 
evidently  thought  by  English  lawmakers  to  be  a  complete 
and  final  disposition  of  all  questions  relative  to  the  legal 
modes  and  forms  for  the  expression  of  a  man's  testamentary 
intent  Experience  has,  however,  proved  that  there  are 
numerous  instances  which  the  statute  does  not  explicitly 
cover.  The  consequence  has  been  the  growth  of  an  enor- 
mous body  of  law  dealing  with  the  question  whether  a  testa- 
tor has  succeeded  legally  in  doing  what  he  intended  to  do, — 
that  is  to  say,  whether  his  testamentary  intent  can  be  con- 
sidered, in  view  of  the  condition  or  form  in  which  he  has 
left  the  evidence  of  such  intent.  Most  of  the  uncertainties 
and  omissions  in  the  Statute  of  Frauds  have  been  cured  in 
England  by  the  Wills  Act  of  ist  Victoria,  C.  26,  which  has 
greatly  simplified  the  law  of  wills  and  done  much  to  reduce 
it  to  a  clear  and  uniform  code  both  as  to  realty  and  per- 
sonalty. 

One  of  the  cases  not  dealt  with  by  the  Statute  of  Frauds 
is  that  which  arises  where  two  or  more  wills  exist,  the  later 
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revoking  the  earlier,  and  the  later  is  itself  revoked.  The 
statute  is  silent  as  to  the  result  of  such  revocation  upon 
former  wills.  Its  framers  were  careful  to  provide  how  a 
will  might  be  revoked,  but  failed  to  provide  any  method 
for  the  revocation  of  a  revocation.  This  was  probably  due 
to  the  fact  that  it  was  considered  that  a  revocation  of  a 
revocation  was  itself  really  a  new  testamentary  act  If  it 
had  been  so  considered  from  the  first,  all  difficulty  would 
have  been  removed.  As  it  is,  however,  the  question  of 
revival  of  an  earlier  will  by  the  destruction  or  other  revoca- 
tion of  a  later  will  is  involved  in  much  contradiction  and 
conflict.  The  courts  of  different  jurisdictions  seem  to  have 
taken  every  conceivable  view  of  the  matter,  and  it  can 
hardly  be  said  that  there  is  any  doctrine  which  carries  with 
it  the  decided  weight  of  authority. 

The  matter  has  been  settled  in  England  by  the  statute  of 
1st  Victoria,  C.  26,  Sec.  22  (1837),  which  provides  "that 
no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
way  revoked,  shall  be  revived  otherwise  than  by  the  re- 
execution  thereof,  or  by  a  codicil  executed  in  manner 
hereinbefore  required,  and  showing  an  intention  to  revive 
the  same." 

We  shall  have  occasion  to  refer  again  to  the  statute,  and 
shall  take  up  the  problem  first,  irrespective  of  it  and  similar 
American  enactments. 

The  facts  in  a  general  way,  as  to  which  we  are  to  ascer- 
tain the  law,  are  these :  A  makes  his  will ;  subsequently  he 
makes  a  will  which  revokes  the  former  one,  either  because 
it  is  inconsistent  therewith  or  because  it  contains  an  express 
revocation  of  former  wills.  He  then  destroys  this  second 
will  or  otherwise  revokes  it.  What  effect  has  his  action  on 
the  prior  will  which  is  still  in  existence? 

The  question  appears  to  have  been  first  raised  in  England 
in  Chancery  in  the  case  of  Ex  parte  Hellier,*  where  it 
was  decreed  that  the  cancellation  of  the  second  will  did  not 
set  up  the  first.  Sir  George  Lee  said  that  the  execution  of 
the  second  will  is  a  revocation  of  the  first,  though  the  second 
be  afterwards  canceled.  This  was  a  case  of  personal  prop- 
erty, and  of  course  the  question  of  the  revocation  of  the 

*3  Atk.  798  (1754). 
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first  was  decided  apart  from  the  provisions  of  the  Statute 
of  Frauds. 

The  next  case  arose  at  common  law,  and  under  the 
Statute  of  Frauds.  It  was  Goodright  &  Glazier  v.  Glazier? 
It  there  appeared  that  a  will  was  made  in  1757;  a  sec- 
ond in  1763.  The  former  was  never  canceled;  the  second 
was  canceled  by  the  testator.  Both  wills  were  in  the  testa- 
tor's custody  at  the  time  of  his  death ;  the  second  canceled, 
the  first  uncanceled.  A  verdict  in  ejectment  was  given  in 
favor  of  the  heir-at-law,  as  against  the  devisee,  who  was 
devisee  in  both  wills.  Lord  Mansfield,  in  granting  the  rule 
for  a  new  trial,  remarked  that  in  Ex  parte  Hellier  (supra) 
Atkins  only  reported  what  passed  in  Chancery  and  there 
might  be  other  circumstances  appearing  to  the  Ecclesiastical 
Court  which  might  amount  to  a  revocation  of  a  will  of  per- 
sonalty. He  then  went  on  to  say,  "Here,  the  testator  has, 
by  both  wills,  devised  the  lands  in  question  to  the  defendant. 
His  canceling  the  second  is  a  declaration  'that  he  does  not 
intend  that  to  stand  as  his  will.'  Does  not  that  speak,  'that 
his  first  will  shall  stand  ?'  If  he  had  intended  to  revoke  the 
first  will  when  he  made  the  second,  it  must  have  operated 
as  a  declaration  'that  the  defendant  should  not  take.'  But 
that  could  not  be  his  intention;  because  he  devises  to  the 
defendant  by  both." 

This  reasoning  is  not  very  convincing,  unless  Lord  Mans- 
field went  upon  the  theory  that  the  second  will  did  not 
contain  any  express  clause  of  revocation,  and  that  therefore 
it  could  only  be  a  revocation  of  the  first  if  it  took  effect  as 
a  will,  namely,  if  it  gave  the  property  to  some  one  else  than 
the  devisee  in  the  first  will,  in  which  case  it  would  of  course 
supersede  it.  In  accordance  with  such  a  view  of  the  case 
is  the  following  paragraph  from  the  opinion : 

"Here  the  intention  of  the  testator  is  plain  and  clear.  A 
will  is  ambulatory  till  the  death  of  the  testator.  If  the 
testator  lets  it  stand  till  he  dies,  it  is  his  will ;  if  he  does  not 
suffer  it  to  do  so,  it  is  not  his  will.  Here  he  had  two.  He 
had  canceled  the  second ;  it  has  no  effect,  no  operation ;  it  is 
as  no  will  at  all,  being  canceled  upon  his  death.  But  the 
former,  which  was  never  canceled,  stands  as  his  will." 

■4  Burr.  2512  (1770)- 
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This  view  may  well  be  taken,  if,  as  stated,  the  second  will 
contained  no  clause  of  revocation,  and  several  courts  have 
taken  this  to  be  all  that  was  in  issue  in  the  case.*  It  is 
true  that  in  Burrow's  Report  no  mention  is  made  of  an 
express  clause  of  revocation  in  the  second  will,  but  in  the 
report  in  Buller's  Nisi  Prius  266,  and  also  in  the  report  in 
Lofft,  575,  it  is  said  that  the  second  will  contained  an  express 
clause  of  revocation  of  all  former  wills.  If  this  be  true,  then 
it  appears  that  Lord  Mansfield's  reasoning  as  to  the  inten- 
tion of  the  testator  is  unsatisfactory,  for  if  the  testator 
supposed  the  second  will  was  a  complete  revocation  of  the 
first,  he  may  have  canceled  it  with  the  idea  and  intention  of 
dying  intestate.  And  such  a  hypothesis  is  at  least  as  reason- 
able as  that  he  intended  his  former  will  which  he  had 
declared  revoked  to  be  again  his  will. 

Mr.  Justice  Yeates  said  "A  will  has  no  operation  till  the 
death  of  the  testator.  This  second  will  never  operated;  it 
was  only  intentional.  If  by  making  the  second  he  intended 
to  revoke  the  former,  yet  the  revocation  was  itself  revocable ; 
and  he  has  revoked  it." 

This  language  seems  also  to  point  to  a  view  that  the  case 
was  not  one  of  express  revocation,  or  why  the  words  "if  he 
intended  to  revoke?"  The  justice  went  on  to  say  that 
'*Hellier's  Case  (supra)  might  be  rightly  determined;  there 
might  be  collateral  evidence  of  an  intention  to  revoke." 

Both  this  language  and  that  of  Lord  Mansfield  (supra) 
seem  to  indicate  that  the  court  thought  the  ascertainment  of 
intention  important  as  bearing  on  the  question  of  the  revival 
of  the  former  will. 

Justice  Yeates  then  quoted  the  Statute  of  Frauds  that  "no 
devise  in  writing  of  lands,  .  .  .  shall  be  revocable 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same,  or  by  burning  it ;  but  all 
devises  and  bequests  of  lands,  .  .  .  shall  remain  and 
continue  in  force  until  the  same  be  burned,  etc. ;  or  unless 
the  same  be  altered  by  some  other  will  or  codicil  in  writing 
or  other  writing  of  the  devisor,  signed  in  the  presence  of 
three  or  four  witnesses,  declaring  the  same."  He  said,  "Now 

•James  v.  Marvin,  3  G>nn.  576  (1821)  ;  Colvin  v.  Warford,  20  Md. 
357   (1863). 
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here  are  none  of  these  circumstances  used  in  what  is  pre- 
tended to  be  a  revocation  of  this  first  will.  Therefore  the 
first  will  stands  good."  Qucere,  does  this  mean  that  the 
Justice  understands  that  the  second  will  contained  no 
declaration  (which  word  he  italicizes)  of  a  revocation,  or 
does  he  mean  that  whether  it  contains  such  declaration  or 
not,  it  can  never  be  operative  as  a  revocation  till  the  death 
of  the  testator? 

The  above  quotations  and  comments  show  how  tmcertain 
it  is,  exactly  what  was  intended  to  be  decided  in  this  case. 
The  court  seems  to  intimate  that  the  intent  of  the  act  of  can- 
cellation is  important;  it  is  not  clear  whether  the  revocation 
was  express,  or  sought  to  be  implied  merely  from  certain  in- 
consistencies in  the  two  wills.  It  is  hardly  a  case  from 
which  to  deduce  broad  legal  principles. 

The  same  observations  apply  to  the  dictum  of  Lord  Mans- 
field in  Harwood  v.  Goodrighi,^  where  he  says  "it  is  settled, 
that  if  a  man  by  a  second  will  revoked  a  former,  yet,  if  he 
keep  the  first  will  undestroyed,  and  afterwards  destroy  the 
second,  the  first  will  is  revived."  This  was  not  a  case  of 
express  revocation,  but  merely  of  alleged  inconsistency  in 
the  two  wills: 

The  same  judge  delivered  a  contrary  dictum  in  Burton- 
show  V.  Gilbert.^  That  was  a  case  of  trespass.  Plea, 
justification  under  authority  of  X,  surviving  devisee  of  the 
lands  in  question  under  the  will  of  G  dated  1759.  Issue  on 
the  validity  of  said  will.  G  made  a  will  in  1759.  He  after- 
wards said  it  was  not  to  his  liking,  and  made  a  new  will  in 
1 76 1,  with  different  dispositions  of  his  property  and  an 
express  clause  of  revocation  of  former  wills.  The  will  of 
1759  was  in  duplicate,  and  the  duplicate  which  G  had  at  the 
time  of  making  that  of  1761  was  torn  up  by  his  order.  The 
other  duplicate  was  in  the  hands  of  a  devisee.  He  after- 
wards sent  to  his  solicitor  for  the  will  of  1761,  and  on  his 
death  it  was  found  canceled.  The  evidence  showed  that  he 
had  a  few  days  before  his  death  sent  for  a  solicitor  to  make 
him  a  new  will.  The  other  duplicate  of  the  will  of  1759, 
above  mentioned,  was  fotmd  uncanceled  in  his  room  with 

*Cowper,  87,  91  (1774). 
•Cowper,  49  (i774)- 
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Other  papers.  Held,  he  died  intestate.  Lord  Mansfield :  "He 
.  .  .  .  executes  it  (his  intention  to  do  away  with  his 
former  will)  by  a  new  will  in  1761,  whidi  is  a  complete, 
legal  and  effectual  will;  and  if  he  had  died  immediately 
after,  whether  he  had  canceled  the  former  or  not,  it  would 
have  been  revoked;  because  at  the  end  of  the  second  will 
there  is  a  declaration  by  which  he  revokes  all  former  wills." 
He  then  goes  on  to  hold  that  the  cancellation  is  also  suffi- 
cient to  revoke  finally  the  will  of  1759  and  put  it  beyond 
possibility  of  revival.  Mr.  Justice  Aston  concurred  on  the 
latter  ground. 

The  above  language  shows  that  the  revocation  by  the 
later  will  was  looked  upon  as  an  executed  act.  If  it  is  so, 
it  is  hard  to  see  how  it  can  be  itself  rescinded  on  the  ground 
that  it  is  put  in  a  will  which  is  ambulatory.  Either  Lord 
Mansfield  contradicts  himself  or  he  decided  Goodright  v. 
Glazier  on  the  ground  that  the  second  will  in  that  case  con- 
tained no  express  revocation. 

The  case  of  Goodright  v.  Glazier  has,  it  is  said,*  estab- 
lished the  doctrine  that,  at  common  law  the  revocation  of  a 
revoking  will  revives  the  prior  revoked  will.  This  is  said  to 
result  by  law ;  it  is  not  a  presumption  and  proof  to  the  con- 
trary is  not  receivable.  And  it  makes  no  difference  whether 
the  revoking  will  is  such  by  virtue  of  an  express  revocatory 
clause  therein  contained  or  because  it  contains  dispositions 
of  property  inconsistent  with  those  of  the  prior  will.  And 
this,  in  spite  of  the  language  used  in  the  case  relative  to  tes- 
tator's intention ;  for  certainly  the  court  thought  an  inquiry 
into  the  intention  of  testator  important  enough  to  discuss  it 
and  to  reach  a  conclusion  which  they  thought  in  accordance 
with  his  intention. 

The  Ecclesiastical  Courts  have  not  followed  the  seeming 
trend  of  Ex  parte  Hellier  (supra)  in  holding  that  the  pre- 
sumption is  adverse  to  a  revival.  Such  seemed  at  first  to  be 
their  attitude,  but  it  early  came  to  be  settled  that  there  was 
no  presumption  either  in  favor  of  or  adverse  to  a  revival. 
It  was  said  to  be  a  pure  question  of  intention,  and  such 
•i  Jarm.,  Wills,  136  (Fourth  Edition);  i  Wms.,  Executors  (Fifth 
American  Edition),  I54-I56-  But  see  Powell,  Devises  (Second  Edition), 
526. 
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intention  was  to  be  gathered  from  any  circumstances  in 
the  case.^  This  view  of  the  law,  at  least,  has  the  merit  of 
getting  at  the  justice  of  a  case.  Whether  it  can  be  sustained 
under  the  provisions  of  the  Statute  of  Frauds  as  to  revoca- 
tion, we  shall  discuss  later. 

Turning,  now,  to  the  American  law,  we  find  that  the 
Statute  of  Frauds,  with  respect  to  wills,  has  been  substan- 
tially adopted  in  almost  all  the  states.  The  modifications, 
when  there  are  any,  in  most  instances  are  a  reduction  in  the 
number  of  witnesses  required  in  the  execution  of  a  will. 

A  number  of  states  have  legislation  bearing  on  the  pre- 
cise question  at  issue.  Virginia  has  adopted  the  Statute  of 
I  Victoria,  C.  26,  Section  22,  bodily,®  so  that  in  that  state 
a  revival  of  the  prior  will,  upon  destruction  of  the  revoking 
one,  can  only  be  accomplished  by  a  re-execution.*^ 

Alabama,^*^  Califomia,^^  Kentucky,  ^^  Missouri/'  and 
New  York**  have  statutory  provisions  almost  identical  in 

*In  Moore  v.  De  La  Torre,  i  Phillim.  375  (1816),  Sir  John  Nicholl 
said :  "If  it  were  necessary  to  decide  the  point,  I  should  hold  that  it  was 
not  the  presumption  when  B  was  canceled  that  A  should  revive."  In 
Moore  v.  Moore,  i  Phillim.  406  (1817),  the  Court  of  Delegates  was 
much  pressed  with  Lord  Mansfield's  decision  in  Goodright  v.  Glazier, 
and  seemed  dissatisfied  with  it;  they  refused  to  adopt  it.  "The  clear 
result  of  all  the  cases,  the  common-sense  of  them,  is  that  it  must  be 
ascertained  whether  it  was  or  was  not  the  intention  of  the  deceased 
that  the  will  should  stand."  Hooton  r.  Head,  3  Phillim.  26,  32  (1819), 
per  Sir  John  Nicholl.  See  also  Wilson  v.  Wilson,  3  PhillinL  543,  554 
(1821);  Usticke  V,  Bawden,  2  Add.  116,  125  (1824); Welch  v.  Phillips, 
I  Moore  P.  C  299  (1836)  ;  James  v,  Cohen,  3  Curt.  770  (1844). 

Since  the  Wills  Act  i  Victoria,  C.  26,  Sec.  22,  a  will  of  personalty, 
like  one  of  realty,  cannot  be  revived  by  the  destruction  or  revocation 
of  a  later  revoking  will:  Major  v,  Williams,  3  Curt  432  (1843)  ;  Saun- 
ders V,  Saunders,  6  No.  Cas.  524  (1848). 

•  Sec.  9,  Chap.  118,  Code  of  1873. 

•Rudisill  V,  Rodes,  29  Gratt.  147  (1877). 

"R.  C  Sec.  1933. 

"  Code  Sec.  1297.  In  re  Lones,  108  Cal.  688;  41  Pac.  771  (1895),  held 
that  a  third  will,  revoking  a  second,  which  had  in  turn  revoked  a  first, 
did  not  revive  the  first  because  no  such  intention  appeared  on  the 
face  of  the  will. 

"Gen.  Stat.  C.  113,  Sec.  11;  Minor  v.  Guthrie,  4  S.  W.  179  (1887). 

"  Wagn.  Stat.  1366;  Beaumont  v.  Keim,  50  Mo.  28  (1872). 

"  2  Rev.  Stat,  C.  6,  Tit  2,  Sec.  53- 
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wording,**  and  evidently  copied  from  one  another,  which 
provide  for  the  case  in  question.  There  is  some  doubt  from 
the  wording  just  what  is  intended,  it  being  said  there  shall 
be  no  revival  "unless  it  appear  by  the  terms  of  such  revoca- 
tion that  it  was  his  intention  to  revive."  The  inquiry  sug- 
gests itself.  Does  this  mean  that  in  case  of  a  revocation  by 
burning,  tearing,  etc.,  if  testator  at  the  time  of  doing  the  act 
states  it  to  be  a  revival  of  his  earlier  will,  that  this  is  effective 
to  revive  it?  This  question  has  been  answered  in  the  nega- 
tive in  New  York.^*  X  made  a  will  and  subsequently  made 
a  revoking  will.  Afterwards  in  the  presence  of  witnesses 
he  tore  up  the  revoking  will,  saying  that  he  was  satisfied 
with  the  old  one  and  would  have  it.  The  first  will  was  in 
existence  undestroyed  at  his  death.  Held,  that  under  the 
statute  there  could  be  no  revival  without  express  republica- 
tion, and  the  first  will  was  not  revived. 

It  would  be  hard  to  imagine  a  clearer  case  for  revival 
short  of  express  republication  than  the  above,  and,  if  the 
case  is  followed  elsewhere,  it  means  that  in  these  states  the 
statute  is  practically  the  same  as  the  English  Statute  of 
I  Victoria.  This  seems  to  be  the  intent  of  the  enactment, 
though  it  is  vague  in  expression. 

The  earlier  American  cases  in  point  were  decided  in 
Pennsylvania.  Lawson  v.  Morrison,^''  contains  dicta  which 
cover  the  case.  There  A  made  a  will  in  1775,  another  in 
1777,  which  he  revoked;  another  in  1779,  which  was  traced 
to  her  possession,  but  not  found  after  her  death.  It  was 
argued  that  the  presumed  destruction  of  the  will  of  1779 
set  up  the  will  of  1775.  There  was  no  evidence  that  the  will 
of  1779  contained  a  revoking  clause  or  that  it  was  incon- 
sistent with  that  of  1775.    The  court  held:  First,  that  the 


^  The  New  York  statute  is  given :  "If,  after  the  making  of  any  will, 
the  testator  shall  duly  make  and  execute  a  second  will,  the  destruction, 
canceling  or  revocation  of  such  second  will  shall  not  revive  the  first 
will  unless  it  appear  by  the  terms  of  such  revocation  that  it  was  his 
intention  to  revive  and  give  effect  to  his  first  will ;  or,  unless  after  such 
destruction,  canceling  or  revocation,  he  shall  duly  republish  his  will." 

"/n  re  Stickne/s  Will,  52  N.  Y.  Supp.  929  (i8s^).  See  also  Ludlam 
V.  Otis,  15  Hun.  410  (1878). 

"2  Dall.  286  (1792). 
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will  of  1779  could  not  be  said  to  be  a  revoking  will,  since 
its  contents  were  not  known  to  the  court  ,-^®  second,  that  the 
presumption  was  that  A  herself  destroyed  the  will  of  1779;^^ 
third,  that  if  this  was  true,  then  the  will  of  1775  stood,  for 
no  one  could  have  a  will  till  he  died,  and  when  A  died  she 
had  a  subsisting  will, — ^that  of  1775;  fourth,  and  this  must 
be  true,  unless  it  was  clearly  proved  that  A  had  destroyed 
the  will  of  1779  with  intent  to  die  intestate;  fifth,  McKean, 
C.  J.,  said:  "Should  a  contrary  opinion  hold,  to  wit,  that 
the  first  will  was  revoked  at  the  instant  the  second  was 
executed,  yet  the  canceling  of  the  second  by  the  testatrix 
herself  is  a  revival  of  the  first  if  undestroyed.  (Citing  Har- 
wood  V.  Goodright.) 

Of  course,  all  this  is  dictum,  for  the  court  held  there  was 
no  sufficient  evidence  that  the  later  will  was  a  revoking  will. 
The  court,  however,  takes  a  different  view  from  any  yet 
examined,  viz.:  that  there  is  a  presumption  of  revival 
(whether  the  revoking  will  is  so,  either  by  reason  of  incon- 
sistency or  express  revocation),  but  that  such  presumption 
may  be  met  by  proof  that  testator  intended  to  die  intestate.^*^ 

In  Flintham  v.  Bradford^^  which  was  an  ejectment,  the 
question  was  whether  a  will  of  1821,  which  had  been 
revoked  by  a  will  made  in  1824,  has  been  subsequently 
revived  by  the  cancellation  of  the  later  will,  and  whether 
parol  evidence  was  competent  or  admissible  to  rebut  the 
presumption  of  an  intent  to  revive.  The  court  held  the 
destruction  of  the  second  will  revived  the  first,  because  a 
will  is  ambulatory  till  the  death  of  the  testator,  and  rejected 
the  evidence  of  intent.  Coulter,  J.,  said :  "The  other  rejected 
evidence  ....  would,  in  effect,  if  allowed  to  pre- 
vail, defeat  the  rule  in  regard  to  the  effect  which  the  can- 
cellation of  a  posterior  will  has  on  a  prior  will  preserved  by 

"  Sec  Harwood  v,  Goodright  (supra)  ;  Freeman  v.  Freeman,  s  D.  M. 
&  G.  704  (1854)  ;  Cutto  V,  GUbert,  9  Mo.  P.  C  131  (1854). 

'•  Brown  v.  Brown,  8  Ell.  &  Bl.  876  (1858)  ;  Finch  v.  Finch,  L.  R.  i  P. 
&  D.  371;  Bums  V.  Bums,  4  S.  &  R.  295  (1818) ;  Newell  v.  Homer, 
120  Mass.  277  (1876). 

"•In  Boudinot  v,  Bradford,  2  Ycates  (Pa.)  170  (1797),  the  court  said 
that  parol  evidence  was  admissible  to  show  quo  animo  the  cancellation 
of  the  second  will  was  done. 

"10  Pa.  82  (1848). 


Digitized  by 


Google 


514        THE   REVIVAL  OF    A    PRIOR  BY  THE  REVOCATION 

the  testator,  and  would  also  amount  to  a  revocation  by  word 
of  mouth.  I  will  admit  that  if  it  clearly  proved  that  the 
testator,  at  the  time  he  canceled  the  posterior  will,  intended 
to  die  intestate,  but  had  not  the  prior  will  then  in  his  pos- 
session or  power,  so  as  to  annul  or  destroy  it,  that  such 
intent  existing  at  the  time  of  cancellation,  and  connected 
with  it,  might  be  given  in  evidence  as  part  of  the  res 
gestwV 

This  case  comes  very  close  to  the  conmion-law  rule.  The 
field  for  evidence  of  intention  is  by  it  very  much  limited. 
The  common-law  doctrine  is  adopted  in  New  Jersey.** 

In  Massachusetts,  in  a  comparatively  late  case,  Pickens  v. 
Davis,^^  the  Supreme  Court,  with  most  of  the  statutes  and 
decisions  before  it,  has  adopted  the  view  that  there  is  a  pre- 
sumption against  revival,  but  this  presumption  may  be  over- 
come by  evidence  of  intent  to  revive,  and  has  even  gone  so 
far  as  to  hold  that  declarations  of  the  testator  made  prior 
and  subsequent  to  the  revocation  of  the  second  will  are 
admissible  to  prove  the  quo  animo.^  The  court  said :  "Evi- 
dence of  declarations  made  at  other  times  is  to  be  received 
with  caution.  They  may  have  been  made  for  the  very  pur- 
pose of  misleading  the  hearer  as  to  the  disposition  which 
the  speaker  meant  to  make  of  his  property." 

The  Supreme  Court  of  Georgia,**  in  a  dictum,  has  taken 
the  same  view,  apparently,  though  there  is  an  earlier  case 
which  seems  somewhat  inconsistent  with  this  view.*^  The 
same  rule  appears  to  prevail  in  South  Carolina.*® 

"Cited  with  approval,  Comm.  v,  Stauffer,  lo  Pa.  350  (1849)- 

"Randall  v.  Beatty,  31  N.  J.  Eq.  643  (1879). 

"134  Mass.  252  (1883). 

"See,  also,  V^illiams  v,  Williams,  142  Mass.  515  (1886),  where  a 
testator  executed  three  wills,  each  containing  a  revocatory  clause,  and 
each  of  which  he  published  as  his  last  will.  At  the  time  he  executed 
the  third  will  he  said  he  would  keep  them  all  till  he  made  up  his  mind 
which  he  wanted  for  his  will.  He  afterwards  destroyed  the  first  and 
third.  Held,  that  these  facts  warranted  a  finding  that  the  testator,  in 
destroying  the  third  will,  intended  to  revive  the  second,  and  it  should 
be  admitted  to  probate. 

"Lively  v.  Harwell,  29  Ga.  509  (1859). 

"Barksdale  v.  Hopkins,  23  Ga.  332  (1857). 

"Taylor  v.  Taylor,  2  Nott.  &  McC  482  (1820). 
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Tennessee  seems  to  have  adopted  the  rule  of  the  Eccle- 
siastical Courts  of  England.** 

It  is  not  clear  what  rule  is  followed  in  North  Carolina.'^ 

A  number  of  jurisdictions  have  adopted  the  rule  now 
enforced  in  England,  under  i  Victoria,  without  any  express 
statutory  provision,  founding  their  decisions  on  an  interpre- 
tation of  the  provisions  of  the  Statute  of  Frauds  as  to 
revocations. 

In  Bohanon  v.  IVolcott^^  the  facts  were  that  G  made  a 
will  in  1829.  In  1831  he  made  a  second,  expressly  revok- 
ing all  former  wills.  He  afterwards  expressed  an  intention 
of  revoking  his  last  will  and  applied  to  B  to  write  a  new 
one  for  him.  He  handed  B  the  will  of  1831,  with  inter- 
lineations and  erasures,  and  declared  he  had  made  them  and 
had  done  away  with  that  will.  G  expressed  a  desire  to  B 
that  if  the  new  will  should  not  be  published  the  will  of  1829 
should  go  into  effect.  He  died  before  publishing  the  new 
will.  Held,  first,  The  will  of  1831  was  validly  canceled; 
second.  That  of  1829  was  not  republished.  Lord  Mansfield's 
opinion  in  Goodright  v.  Glazier  was  said  not  to  be  sound. 
Smith,  J.,  said:  "A  will  is  ambulatory,  and  has  no  effect 
until  the  death  of  the  testator.  If  he  lets  it  stand  till  his 
death,  it  is  his  will,  but  if  revoked  it  cannot  be.  But  when 
revoked,  it  cannot  be  considered  as  having  either  a  present 
or  a  potential  existence,  and  must  require  some  express  and 
direct  act  of  the  testator,  which,  in  fact,  does  not  revive  the 
defunct  will,  but  adopts  it  as  the  present  will  of  the  testator, 
and  it  is  to  be  regarded  as  a  new  testamentary  act  of  the 
party.** 

In  Hawes  v.  Nkholas^^  probate  was  asked  of  an  instru- 
ment dated  1873.  The  contestants  offered  to  prove  that 
testator  made  and  executed,  with  due  formalities,  another 
will  in  1879,  J"  which  he  expressly  revoked  all  former  wills, 
and  that  he  afterwards  destroyed  the  same.  The  conten- 
tion was  that  he  died  intestate.    The  Texas  Statute'*  pro- 

"McQure  v.  McQure,  86  Tcnn.  173  (1887). 

"Marsh  r.  Marsh,  3  Jones  L.  77  (1855). 

"i  How.  (Miss.)  336  (1836). 

"See,  also,  Colvin  r.  Warford,  20  Md.  357  (1863). 

"72  Tex.  481  (1889). 

^  R.  S.,  Art.  4861. 
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vides  for  revocation  "by  a  subsequent  will,  codicil,  or 
declaration  in  writing  executed  with  like  formalities."  The 
court  declared  an  intestacy,  saying :  "A  written  declaration 
properly  executed  as  effectually  revokes  a  will  from  the 
date  of  its  execution  as  does  its  destruction.  If  the  purpose 
to  revoke  is  sufficiently  expressed,  and  the  writing  is 
properly  executed  it  cannot  be  controlled  or  limited  by  the 
name  given  the  instrument  or  by  its  containing  other  pro- 
visions." 

In  Connecticut  in  the  absence  of  statutory  provision  as  to 
revocation  the  same  conclusion  was  reached.**  There  was 
an  express  clause  of  revocation,  and  it  was  held  that  the 
destruction  of  the  later  will  did  not  revive  the  former. 

Subsequently  a  statute  was  passed  in  Connecticut  pro- 
viding that  no  will  should  be  revoked  except  by  burning, 
etc.,  "or  by  a  later  will  or  codicil."  This  differs  from  the 
wording  of  the  Statute  of  Frauds  in  omitting  the  phrase 
'or  other  writing  declaring  the  same."  In  Peck's  Appeal,^* 
the  court  suggested  that  the  aspect  of  the  above  question 
was  changed  by  the  statute,  and  intimated  that  under  it  a 
will  containing  even  an  express  clause  of  revocation  must 
take  effect  as  a  will  before  it  could  have  any  effect  on  a 
former  will.  The  case  was,  however,  one  of  implied  revoca- 
tion, because  there  was  no  evidence  of  the  existence  of  an 
express  clause  of  revocation  in  the  second  will.  Except  for 
this  dictum,  the  authority  of  James  v.  Marvin  is  unimpaired. 

The  distinction  noted  between  the  cases  of  James  v. 
Marvin  (supra)  and  Peck's  Appeal  (supra)  as  to  express 
and  implied  revocations  is  carried  out  in  Michigan.  In 
Scott  V.  Fink^''  the  second  will  contained  an  express  revok- 
ing clause  and  was  burned  at  the  direction  of  the  testator. 
It  was  held  that  this  did  not  revive  the  first  will,*®  and  a  dis- 
tinction was  drawn  between  such  a  case  as  this  and  one 
where  the  revocation  occurred,  because  the  second  will  was 
inconsistent  with  the  first. 


"James  v,  Marvin,  3  Conn  576  (1821). 

"50  Conn.  563  (1883). 

"45  Mich.  241  (1881). 

"Stevens  v,  Hope,  52  Mich.  65  (1883). 
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In  Cheever  v.  North,^^  on  application  for  probate  of  a 
will,  evidence  was  offered  of  the  execution  of  a  second  will. 
The  jury  found  that  the  second  "made  a  complete  disposi- 
tion of  his  estate."  There  was  no  evidence  and  no  finding 
as  to  whether  the  second  will  contained,  in  terms,  a  revoca- 
tion of  the  prior  will.  The  court  admitted  the  first  will  to 
probate,  holding  that  while  an  express  revocation  operated 
instanter  to  abolish  a  former  will,  in  such  a  case  as  this  the 
second  will  must  take  effect  at  testator's  death  to  be  a  revoca- 
tion of  the  earlier  will. 

We  have  now  taken  an  exhaustive  survey  of  the  views  of 
the  various  courts  on  this  subject,  and  it  remains  merely  to 
comment  briefly  upon  them.  Let  us  first  discuss  the  case 
where  an  express  clause  of  revocation  is  inserted  in  the  later 
will. 

It  is  believed  that  the  problem  really  resolves  itself  into 
this  question,  What  is  a  revocation  under  the  Statute  of 
Frauds?  If  a  revocation  has  taken  place  by  the  execution 
of  the  second  will,  then  the  revoked  instrument  can  never 
be  set  up  again  save  by  certain  formalities  prescribed  by  the 
statute.  If,  on  the  other  hand,  no  sufficient  statutory  revoca- 
tion has  taken  place,  the  original  will  has  been  in  full  force 
all  along,  and  it  is  rather  incongruous  to  speak  of  the 
"revival"  of  something  that  has  never  been  dead. 

The  statute  provides  certain  modes  for  the  revocation  of  a 
will,  viz. :  First,  burning,  tearing,  etc. ;  second,  another  will 
or  codicil;  third,  a  writing  executed  with  formalities  like 
those  of  a  will,  declaring  the  same.  If  any  of  these  require- 
ments are  fulfilled  the  will  is  revoked.    Let  us  see  how. 

The  making  of  a  will  is  a  deliberative  act;  therefore,  it  is 
subject  to  change  up  to  the  time  of  death ;  it  is  the  expression 
of  a  future  purpose — an  intention,  and,  therefore,  during 
life,  cannot  be  irrevocable  and  final.  It  is  executory.  On 
the  other  hand,  a  revocation  is  executed.  It  is  the  expres- 
sion of  a  present  purpose.  If  it  means  anything  it  means 
that  a  testator  has  fully  and  once  for  all  made  up  his  mind 
that  a  g^ven  paper  does  not  represent  his  present  wish  as  to 
the  final  disposition  of  his  property.     Now,  if  the  law 

•  106  Mich.  390;  64  N.  W.  455  (1895). 
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requires  him  to  manifest  that  wish  by  certain  formalities, 
and  provides  a  method  for  destroying  the  efficacy  of  the 
formalities  he  has  gone  through,  why,  if  he  ever  wishes  to 
re-establish  such  a  will,  should  he  not  be  required  again  to 
manifest  his  purpose  as  though  no  will  existed  ? 

It  certainly  never  was  contended  that  after  the  revocation 
of  a  will  by  cancellation  the  testator  could,  by  a  parol 
declaration,  revoke  the  cancellation  and  declare  a  change  of 
purpose.  It  is  hard  to  imagine  that  any  court  would  hold 
that  a  duly  signed  and  executed  paper  declaring  a  revoca- 
tion could  be  done  away  with  by  any  act  less  than  a  republi- 
cation'or  re-execution  of  the  revoked  will.*^  If  this  is  true, 
it  is  because  a  revocation  is  an  act  different  in  nature  from 
a  mere  testamentary  disposition. 

What,  then,  gives  a  clause  of  revocation,  contained  in  a 
will,  a  different  character  from  any  other  form  of  revoca- 
tion ?  It  is  said  that  it  is  part  of  a  will,  and  that  the  will  is 
ambulatory,  consequently  the  clause  of  revocation  is  ambula- 
tory, and,  if  ambulatory,  it  is  subject  to  be  abolished  at  any 
time  up  to  the  death  of  the  testator.  If  this  be  true  it  can 
have  no  final  effect  until  the  death  of  the  testator.  Conse- 
quently, the  prior  will  remains  unaffected  until  that  time.  If, 
in  the  meantime,  the  will  containing  the  clause  of  revocation 
is  revoked,  it  leaves  the  prior  will  just  as  it  was  at  the  time 
of  its  execution, — in  full  force.** 

Now,  either  this  proposition  is  true,  in  which  case  there 
must  be  a  revival  as  matter  of  law ;  or  it  is  false,  in  which 
case  there  cannot  possibly  be  a  revival. 

Let  us  examine  the  books  to  determine  the  opinion  of 
the  courts  on  this  question  of  the  inseparability  of  the  revo- 
catory clause  from  the  rest  of  the  will. 

"An  express  revocation  is  a  positive  act  of  the  party, 
independent  of  the  will  which  may  happen  to  contain  it,  and 
operating  instantaneously  and  per  se.  As  a  clear  conse- 
quence resulting  from  this  principle,  all  prior  wills  are 

*•  In  Walton  v,  Walton,  7  Johns.  Ch.  258  (1823),  it  was  held  that  a 
contract  to  convey  land  which  had  been  devised  was  a  revocation,  and 
that  the  devise  could  not  again  be  set  up  except  by  express  republica- 
tion. 

**  1  Rcdf.  Wills,  Sec.  328;  Goodright  v.  Glazier,  supra. 
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recalled  or  reversed, — the  proper  meaning  of  the  word 
revoked, — and  must  remain  in  this  condition  until  revived 
by  republication."*^ 

"A  man  has  power,  then,  to  insert  in  his  will  a  revocation 
that  shall  be  operative,  though  it  turn  out  that  the  will  itself 
shall  be  inoperative.  Having  power,  a  man  may,  if  he 
pleases,  insert  in  his  will  a  revocation  that  shall  be  operative 
independently  of  the  will."** 

"But  a  clause  in  a  subsequent  will,  which  in  terms  revokes 
a  previous  will,  is  not  only  an  expression  of  the  purpose  to 
revoke  the  previous  will,  but  an  actual  consummation  of  it, 
and  the  revocation  is  complete  and  conclusive,  without 
regard  to  the  testamentary  provisions  of  the  will  containing 
it."** 

"If  it  can  be  proved  that  a  later  will  was  duly  executed, 
attested  and  subscribed,  and  that  it  contained  a  clause 
expressly  revoking  all  former  wills,  but  evidence  of  the  rest 
of  its  contents  cannot  be  obtained,  it  is  nevertheless  a  good 
revocation."** 

"The  clause  of  revocation  is  not  necessarily  testamentary 
in  its  character.  It  might  as  well  be  executed  as  a  separate 
instrument.  The  fact  that  it  is  inserted  in  a  will  does  not 
necessarily  show  that  the  testator  intended  that  it  should  be 
dependent  on  the  continuance  in  force  of  all  the  other  pro- 
visions by  which  his  property  is  disposed  of."*^ 

In  the  light  of  these  quotations,  it  does  not  seem  too  much 
to  say  that  there  is  no  difference  between  this  sort  of  revoca- 
tion and  any  other,  and  that  it  is  not  ambulatory  as  some 
of  the  cases  have  held.*''  If  this  is  ho,  the  revocation  is  com- 
plete, and  nothing  but  a  new  testamentary  act,  in  the  form 
prescribed  by  statute,  will  suffice  to  revivify  the  earlier 
will.*« 

**Hosmer,  C  J.,  James  v.  Marvin,  3  Conn.  576  (1821). 
^BarksdaJe  v.  Hopkins,  23  Ga.  332  (1857). 
••Colvin  V.  Warford,  20  Md.  357  (1863). 
•Gray,  C  J.,  Wallis  r.  Wallis,  114  Mass.  510  (1874). 

*  Pickens  v,  Davis,  134  Mass.  252  (1883).  See  also  the  language 
quoted  from  Bohanon  r.  Wolcott,  supra,  p.  — ;  Hawes  v.  Nicholas, 
supra,  p.  — ^. 

*Lawson  v.  Morrison,  supra,  p.  — ;  Flintham  v,  Bradford,  supra, 
p.  — .    I  Jarm.  Wills  (Fourth  Edition)  136. 

*  Bohanon  v.  Wolcott,  supra,  p.  — ;  Scott  v.  Fink,  supra,  p.  — . 
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It  is  believed  that  either  one  of  two  positions  is  inevitable ; 
that  there  is  a  revocation  and  no  revival ;  or  no  revocation, 
and  the  former  will  remains  unimpaired.  Nevertheless, 
some  courts  have,  as  we  have  seen,  taken  cognizance  of  the 
intention  of  the  testator,  for  or  against  the  revival.  This 
may  be  well  enough  where  no  statutory  method  of  revoca- 
tion is  prescribed,  and  where  no  formality  is  necessary  to 
the  making  of  a  will,  but  if  a  will  is  revoked  by  a  clause 
inserted  in  a  later  will,  then  it  is  gone.  However  much  the 
testator  may  intend  to  set  it  up  again  by  destroying  the 
revoking  will,  his  intention  can  have  no  effect,  and  a  court 
should  not  hear  evidence  of  intention,  for  the  statute  pro- 
vides that  no  testamentary  intent  is  sufficient  unless 
evidenced  in  certain  ways.  On  this  ground  such  cases  as 
Pickens  v.  Davis^^  and  Wdlis  v.  Walli^^  seem  to  be  ill- 
considered. 

On  the  other  hand,  if  the  second  will  is  no  revocation,  its 
destruction  as  matter  of  law  must  leave  the  first  in  force,  and 
the  fact  that  testator  said  he  did  not  intend  it  to  be  in  force, 
but  intended  to  die  intestate,  cannot  alter  the  status  of  the 
first  will.  The  statute  provides  against  the  revocation  of 
wills  by  word  of  mouth,  and  it  nowhere  provides  that  the 
cancellation  of  a  revoking  will,  with  intent  to  die  intestate, 
shall  revoke  a  former  will.  Therefore,  evidence  of  intent 
is  immaterial  and  irrelevant  here.  On  this  groimd  Flintham 
V.  BradforcP^  seems  to  be  erroneous. 

A  very  different  question  is  raised  where  the  second  will 
contains  no  clause  of  revocation,  but  simply  devises  the  prop- 
erty in  a  different  manner  from  the  first.  In  such  a  case,  if 
the  second  will  takes  effect  upon  the  death  of  the  testator, 
the  first  cannot,  and,  of  course,  the  second  does,  take  effect 
as  being  the  expression  of  the  testator's  latest  intent.  Many 
of  the  cases  ^^  recognize  this  distinction,  which  is  very  well 
brought  out  in  the  Michigan  cases.***    In  fact,  the  Michigan 

"^  Supra,  p.  — . 
'^  Supra,  p.  — . 
^  Supra,  p.  — . 

"James  v.  Marvin,  supra,  p.  — ;  Colvin  r.  Warford,  supra,  p.  — . 
Bohanon  v,  Wolcott,  supra,  p.  — , 
"  Scott  V.  Fink,  supra,  p.  — ;  Cheevcr  v.  North,  supra,  p.  — . 
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Supreme  Court  takes  the  most  logical  and  consistent  view  of 
the  problem,  and  the  one  which,  it  is  submitted,  ought  to 
prevail  in  jurisdictions  where  the  Statute  of  Frauds  or 
similar  enactments  are  in  force,  and  where  there  is  no  such 
statute  as  i  Victoria,  C.  26,  Sec.  22.  It  would  tend  greatly 
to  simplification  of  the  now  hopeless  confusion,  were  all  the 
states  to  follow  the  lead  of  England  and  the  states  hereto- 
fore mentioned,**  by  direct  legislation  covering  the  point  in 
controversy.  The  statute  of  i  Victoria  was  suggested  by 
long  experience  in  England,  and  has  been  found  quite  satis- 
factory in  its  operation. 

Owen  /.  Roberts, 

I    Philadelphia,  'August  i,  1900. 


^  Supra,  p.  ^. 
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When  the  inultipl3ring  complexities  of  civilized  life  re- 
quire an  increased  complexity  in  the  rules  of  law  govern- 
ing the  relations  of  men  with  one  another,  the  legislator  or 
judge  who  fixes  these  rules  finds  that  more  and  more  of  his 
time  must  be  devoted  to  dealing  with  the  new  and  artificial 
relations  which  men  assume  towards  each  other,  and  that 
less  and  less  time  need  be  given  to  considering  the  old,  es- 
sential relations  which  have  always  existed.  The  essential 
relations  of  one  man  towards  another  in  the  community 
were  weighed  by  the  earliest  lawgivers;  in  fact,  almost 
every  community  owes  much  of  its  growth  to  the  desire  of 
preserving  these  relations  undisturbed;  of  securing  to  the 
members  of  the  community  their  rights  to  life,  liberty  and 
property.  The  securing  of  these  rights  having  been 
largely  accomplished  in  the  early  times,  lawgivers  are  often 
engrossed  with  the  more  intricate  but  less  important  prob- 
lems which  arise.  Thus  to-day  most  great  business  enter- 
prises are  conducted  by  associations  of  men  called  cor- 
porations. The  associates  furnish  different  amounts  of 
capital,  and  some  direct  the  business  for  all.  Agents  are 
hired  and  money  is  often  borrowed,  and  the  resulting  com- 
plexity of  relations  must  be  fixed  by  rules  of  law.  How  ft 
shall  be  fixed  is  for  the  lawmaker  to  decide,  and  frequently 
he  need  consider  only  the  economic  good  of  the  community, 
for  these  artificial  relations  of  men  seldom  squarely  raise 
an  issue  as  to  what  is  necessarily  right  or  wrong,  and  he 
may  arrange  the  new  rules  in  any  one  of  numerous  ways 
quite  consistently  with  the  proper  solution  according  to 
ancient  rules  of  any  moral  question  which  may  lurk  in  the 
background. 

Partly  as  a  result  of  this,  some  students  of  jurisprudence, 
who  see  legislators  arranging  and  altering  these  artificial 
human  relations  with  unquestioned  authority,  come  gradu- 
ally to  believe  that  the  older  relations  which  are  considered 
essential  have  likewise  sprung  up  through  the  arbitrary  ex- 
ercise of  authority  or  from  general  agreement  as  to  expe- 
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diency,  and  that  public  opinion  has  been  duped  by  custom 
into  thinking  them  essential  or  natural  to  human  beings 
tmited  in  society.  Many  modem  theorists  say  that  we  have 
no  rights  except  those  given  us  by  the  political  community 
of  which  we  are  members,  and  that  the  community  may 
at  any  time  withdraw  its  gift,  if  the  withdrawal  can  be  le- 
gally arranged,  on  considerations  of  political  or  economic 
expediency;  hence,  nobody  has  any  natural,  inherent  rights. 
These  views  are  stripped  of  their  plausibility  when  we  con- 
sider the  community  in  its  origin,  for  free  moral  agents  ex- 
isting outside  of  political  communities  certainly  have  rights; 
and  such  agents  entering  a  political  commtmity  may  not, 
nor  do  they  surrender  to  the  sovereignty  the  right  to  control 
every  action  of  their  lives.  As  our  Declaration  of  Indepen- 
dence proclaims,  some  r^hts  are  inherent  and  inalienable. 
The  false  doctrine  den)ring  men  all  rights  save  those 
granted  by  the  commimity  can  be  traced  directly  to  Hobbes, 
and  its  companion,  the  doctrine  that  moral  right  and  wrong 
have  no  meaning  save  as  referred  to  a  supposedly  shifting 
public  opinion,  was  spread  by  the  pantheistic  school  of 
Fichte,  Schelling  and  Hegel,  which  Kant  founded.  Kant's 
idea  that  every  man  is  a  moral  law  for  himself 
paved  the  way  for  Hegel's  doctrine  of  subjectivity, 
the  denial  of  all  objectivity  in  the  moral  order,  and 
the  consequent  belief  that  no  such  thing  as  natural  law 
exists.  In  other  words,  that  there  is  an  absolute  standard 
of  right  and  wrong  which  a  legislator  may  hold  to  be  true 
for  all  is  denied;  and  so  we  are  told  that  the  subject  of 
moral  obligation  and  the  natural  law  should  be  excluded 
from  the  study  of  jurisprudence,  which  thus  becomes  a 
study  of  purely  temporal  public  expediency  as  the  sole  de- 
terminant of  what  the  law  shall  be  and  of  purely  temporal 
private  expediency  as  the  sole  determinant  of  whether  you 
or  I  shall  keep  the  law  or  break  it.  The  effect  of  the  physi- 
cal force  with  which  a  lawmaker  may  menace  transgressors 
has  in  this  way  come  to  be  exaggerated  since  Austin's 
time. 

^^  The  radical  evolutionistic  notions  about  the  birth  and  de- 
velopment of  reason  and  of  moral  concepts  increase  the 
doubt  as  to  the  existence  of  natural  law,  for  they  undermine 
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belief  in  the  definiteness  of  human  nature  itself.  All  these 
doctrines  combine  to  make  many  view  lawmaking  and  other 
governmental  activity  from  a  purely  material  standpoint  of 
economic  and  political  interest.  These  material  views  are 
forcibly  exemplified  in  the  utterances  of  some  of  our  promi- 
nent men — ^men  of  thought  and  action,  on  the  international 
questions  between  Great  Britain  and  the  Dutch  Republic 
and  between  China  and  the  nations  which  want  to  seize  her 
territory,  as  well  as  on  some  of  the  questions  which  have 
perplexed  our  own  country  for  several  years.  Although  a 
proper  study  of  international  law  peculiarly  requires  the 
consideration  of  what  the  natural  law  dictates,  we  hear  even 
some  professors  of  international  law  scouting  the  natural 
law ;  and,  by  an  easy  sequence,  we  have  the  moral  aspect  of 
these  questions  neglected.  To  the  inquiry,  "Have  they  a 
right  to  that  land?"  answer  is  made,  "Their  economic  fit- 
ness is  greater :  the  natives  would  never  make  the  most  of 
its  advantages;"  or  "The  impact  of  races  has  always  gone 
on  and  always  will:  the  weak  must  be  replaced  by  the 
strong,  for  the  survival  of  the  fittest  is  the  law  of  evolution ; 
and  evolution  towards  a  higher  type  is  the  chief  principle  of 
nature." 

This  is  to  ignore  the  moral  nature  of  actions  performed 
by  the  representatives  of  big  nations — a  mistake  which  is 
lamentable,  but  which,  on  account  of  the  following  reasons 
as  well  as  those  mentioned  before,  is  not  very  surprising. 
We  sometimes  read  in  works  on  corporations  that  the  man- 
agers of  a  big  corporation  will  vote  that  measures  be  taken 
to  benefit  it  which  they  would  not  dream  of  taking  to  ad- 
vance their  own  private  concerns.  The  corporation,  and,  of 
course,  the  nation  in  a  much  higher  degree,  seems  to  be  a 
thing  by  itself,  a  great  engine  of  civilization  and  progress 
which  must  forge  ahead,  impersonal,  without  a  body  to  be 
punished  here  or  a  soul  to  suffer  hereafter.  The  tremendous 
interests  at  stake  dazzle  the  mind;  the  great  ends  in  view 
seem  to  justify  the  means  pursued,  and  there  is  the  further 
fact  that  the  human  agents  of  a  big  corporation  or  nation 
rarely  suffer  immediate  punishment  and  often  win  profit  and 
praise  for  wrongful  actions  committed  in  a  cause  wherein 
thousands  of  other  people  are  interested,  so  that  the  temporal 
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retribution  of  moral  delinquency  seems  to  be  lacking.  These 
facts,  combined  with  the  doctrines  stated  above,  obscure 
the  wrongfulness  of  such  actions,  for,  although  the  primary 
precepts  of  the  law  of  nature  are  self-evident;  yet,  when  the 
less  evident  precepts  are  involved  in  the  tangled  mazes  of 
some  modem  human  relations,  they  are  often  viewed  im- 
properly. Now  associated  activity  with  all  its  complications 
is  daily  increasing  in  importance,  and  we  should  be  very 
careful  to  foster  correct  views  of  it.  In  the  case  of  the  old 
and  much  better  understood  relations  of  one  man  with  an- 
other, the  economic  principles  of  expedience  and  the  survival 
of  the  fittest  will  encoimter  more  resistance,  for  the  truth  is 
pretty  plain,  but  such  principles  are  very  seductive.  The 
study  of  the  natural  law  may  then  be  important  in  consider- 
ing the  smallest  private  affair  or  the  greatest  international 
question,  since  it  enables  us  to  take  a  scientific,  universal 
view  of  rights  and  obligations.^ 

Looking  at  this  study  in  another  aspect,  we  find  that  it 
is  peculiarly  helpful  under  the  ne^  method  of  teaching  law 
whereby  the  student  is  turned  at  once  to  reasoning  out  sys- 
tematic principles  of  law  from  cases,  for  the  student  will  do 
his  task  better  if  he  knows  the  underl)ring  principles  of  life 
and  action  on  which  human  laws  must  be  based.  Much  of 
his  work  is  really  philosophic,  as  Markby  proves  ("Elements 
of  Law,"  4th  Ed.,  pp.  xi,  xii),  and  he  need  not  fear  lest  he 
build  his  foundations  too  deep.  This  study  gives  jurispru- 
dence solidity  and  dignifies  it  by  exhibiting  it  as  a  real 
and  not  as  a  formal  science  (see  Holland's  "Elements  of 
Jurisprudence,"  8th  Ed.,  p.  6).  It  introduces  unity  into  the 
study  of  law,  evincing  that  the  primary  legal  principles  and 

'A  good  example  of  the  need  of  such  views  is  found  in  the  notion  that 
a  corporation's  rights  inhere  in  an  entity  created  by  the  Legislature  or 
otherwise,  and  not  in  the  corporate  associates.  This  notion  has  intro- 
duced into  scores  of  legal  decisions  much  confusion,  which  would  have 
been  avoided  had  the  principle  of  the  natural  law  that  such  rights  can 
inhere  only  in  real  persons  been  well  understood.  How  far  these  errors 
can  be  carried  is  seen  in  Holland's  "Elements  of  Jurisprudence,"  eighth 
edition,  at  page  85,  where  that  gifted  thinker,  without  piercing  the 
superficial  phenomena,  speaks  of  the  possession  of  rights  by  certain 
collections  of  property,  as  by  the  estate  of  a  bankrupt  or  by  an  intes^ 
tate's  estate  before  administration. 
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the  main  parts  into  which  the  subject  may  be  divided  are 
matters  of  categorical  exactness,  and  not  merely  convenient 
rules  of  thumb  and  catalogue  headings. 

Some  account  of  the  scientific  treatment  of  natural  law 
by  ancient  and  modem  writers  will  be  found  in  Holland's 
"Elements  of  Jurisprudence,"  8th  Ed.,  pp.  29-36.  It  has 
been  most  thoroughly  handled  by  the  schoolmen,  particu- 
larly St.  Thomas  Aquinas,  and  by  certain  of  their  succes- 
sors. These  men  built  up,  partly  from  Aristotle's  treat- 
ises, a  co-ordinated  synthesis  of  all  laws,  eternal  and  nat- 
ural, as  well  as  those  made  by  special  divine  command  or  by 
human  enactment,  which  will  be  outlined  below.  Their 
work  has  permeated  writings  on  the  first  principles  of  law 
whose  authors  know  them  only  indirectly.  Among  them 
all  Suarez  (1548-1617)  occupies  a  very  prominent  place, 
and  his  monumental  synthesis  will  remain  as  one  upon 
which  succeeding  centuries  have  made  but  few  improve- 
ments. Of  him  it  is  said  in  Halleck's  "International  Law" 
(3d  Ed.,  Vol.  I,  p.  11),  "Suarez  was  a  Spanish  Jesuit,  and 
the  most  acute  casuist*  of  his  age.  He  was  the  first  to  point 
out,  in  his  treatise  *De  Legibus  et  Deo  Leg^slatore,'  the  dis- 
tinction between  natural  and  consuetudinary  law,  and  to 
show  that  international  law  rests  not  only  on  the  principles 
of  justice,  but  also  on  the  usages  of  nations."  (Cf.  Holland's 
^'Elements  of  Jurisprudence,"  8th  Ed.,  p.  346.)  These  were 
by  no  means  the  only  services  which  he  performed  for  jur- 
isprudence; and  since  his  work  referred  to  above  displays 
the  carefulness  of  the  conservative  scholar  besides  the  bril- 
liancy of  the  original  thinker,  it  is  made  the  basis  of  the  fol- 
lowing rough  sketch  of  the  place  and  importance  of  natural 
law  in  the  study  of  jurisprudence;  and  it  is  recommended 
to  those  who  are  interested  in  the  subject. 

We  shall  look  first  at  the  scholastic  conception  of  the 
Eternal  Law,  whose  scope  embraces  the  whole  created 
universe  and  any  other  universe  which  may  have  ex- 
isted in  the  past  or  which  may  exist  in  the  future. 
We  shall  see  later  that  God  wills  to  bind  His  creatures 
to    certain    lines    of    action — ^the    natural    lines    of    each 

'A  casuist  is  one  who  academically  applies  moral  principles  to  sup- 
posed cases. 
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creature's  being.  This  conservation  of  the  natural  order 
of  all  created  things  is  the  object  of  the  Eternal  Law. 
"The  Eternal  Law  thus  stated  takes  in  manifestly  a  wider 
field  than  that  of  moral  action.  There  is,  in  fact,  no  action 
of  created  things  that  is  not  comprehended  under  it.  It 
comprises  the  laws  of  physical  nature  and  the  action  of  phy- 
sical causes  no  less  than  the  moral  law  and  human  acts.  It 
is  the  one  primeval  law  of  the  universe,  antecedent  to  all 
actual  creation,  and  co-eternal  with  God.  And  yet,  of 
course,  not  as  necessary  as  God :  for  had  God  not  decreed 
from  all  eternity  to  create,  neither  would  He  have  passed 
in  His  own  Divine  Mind  this  second  decree,  necessarily 
consequent  as  it  is  upon  the  decree  of  creation;  namely, 
that  every  creature  should  act  in  the  mode  of  action  proper 
of  its  kind.  This  decree,  supervening  from  eternity  upon 
the  creative  decree,  is  called  the  Eternal  Law. 

"Thus  the  laws  of  physical  nature  in  the  highest  gener- 
ality are  identified  with  the  moral  law.  The  one  Eternal 
Law  embraces  all  the  laws  of  creation.  It  has  a  physical 
and  a  moral  side :  on  the  former,  it  effects ;  on  the  latter,  it 
obliges ;  but  on  both  sides  it  is  imperative :  and,  though  in 
moral  matters  it  be  temporarily  defeated  by  sin,  still  the 
moral  behest  must  in  the  end  be  respected  as  surely  as  the 
physical  behest.  The  defeat  of  the  law  must  be  made  good 
by  punishment  or  by  atonement.  It  is  important  to  hold 
this  conception  of  the  Eternal  Law  as  embracing  physical 
nature  along  with  rational  agents.  To  confine  the  law,  as 
modem  writers  do,  to  rational  agents  alone,  is  sadly  to 
abridge  the  view  of  its  binding  force.  The  rigid  applica- 
tion of  physical  laws  is  brought  home  to  us  daily  by  science 
and  by  experience :  it  is  a  point  gained,  to  come  to  under- 
stand that  the  moral  law,  being  ultimately  one  with  those 
physical  laws,  is  no  less  absolute  and  indefeasible,  though 
in  a  different  manner,  than  they. 

"It  is  hard  for  us  to  conceive  of  laws  being  given  to  sense- 
less things.  We  cannot  ourselves  prescribe  to  iron  or  sul- 
phur the  manner  of  its  action.  As  Bacon  says  (*Novum 
Organum,'  i.  Aphorism  4)  :  'Man  can  only  put  natural 
bodies  together  or  asunder:  nature  does  the  rest  within.' 
That  is,  man  cannot  make  the  laws  of  nature :  he  can  only 
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arrange  collocations  of  materials  so  as  to  avail  himself  of 
those  laws.  But  God,  who  makes  creatures  to  be  of  certain 
natures,  makes  the  law,  issuing  His  command  that  every 
creature,  rational  and  irrational,  shall  act  each  according  to 
its  nature."  (Rickaby,  "Mor.  Phil.,"  2d  Ed.,  pp.  129-132.) 
The  existence  of  this  law  in  God,  of  which  even  pagan 
philosophers  such  as  Plato  and  Cicero  had  some  knowledge, 
appears  from  the  existence  of  His  Eternal  Providence. 
This  Providence  presupposes  an  external  practical  rule  for 
disposing  and  governing  created  things.  Moral  creatures ; 
that  is,  beings  endowed  with  understanding  and  free  will, 
such  as  men  or  angels,  have  the  eternal  law  interpreted 
to  them  by  means  of  subsidiary  rules  suitable  to  their  nature. 
Human  nature  requires  the  human  natural  law;  angelic 
nature,  the  angelic  natural  law.  Our  natural  law  is  the  sum 
of  those  rules  which  declare  to  the  human  intellect  what  is 
naturally  right  or  wrong  for  human  beings  to  do,  and  what 
God,  therefore,  having  decreed  the  Eternal  Law,  approves 
or  forbids.  Thus,  the  natural  law  emanates  from  the  Eter- 
nal Law  and  participates  in  its  essence.  But  mankind  puts 
the  Eternal  Law  to  use  not  in  respect  of  itself  but  only  as 
it  is  expounded  and  applied  to  human  needs  by  our  natural 
law,  which  through  the  medium  of  conscience  interprets  to 
each  man  how  he  shall  comport  himself  in  carrying  out  the 
universal  order  decreed  by  the  Eternal  Law.  Mankind 
constitutes  a  part  of  all  created  existence,  past,  present  and 
future,  corresponding  to  the  subordinate  part  which  our 
natural  law  fulfils  in  relation  to  the  Eternal  Law.  All  the 
operations  of  the  universe  are  directed  to  God's  glory ;  and, 
consequently,  there  are  some  acts  which  the  peculiar  exi- 
gencies of  no  moral  natures  could  make  permissible ;  for  ex- 
ample, blasphemy.  Other  acts,  whose  moral  quality  is  due 
to  the  peculiarities  of  the  human  body  with  which  the  hu- 
man soul  is  closely  united,  might  have  a  different  moral 
quality  in  the  case  of  moral  beings  with  somewhat  different 
kinds  of  bodies.  Thus  polyandry  is  forbidden  by  the  Eter- 
nal Law  only  inasmuch  as  our  human  conditions  oppose  it 
to  our  fulfilment  of  the  object  for  which  we  are  created 
in  the  way  suited  to  us;  and,  therefore,  in  the  way  conso- 
nant with  the  eternal  order.  By  our  natural  law,  then,  poly- 
andry is  absolutely  prohibited. 
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**We  have  spoken  of  the  law  that  governs  the  world,  as 
that  law  has  existed  from  eternity  in  the  mind  of  God.  We 
have  now  to  consider  that  law  as  it  is  received  in  creatures, 
and  becomes  the  inward  determinant  of  their  action.  Ac- 
tion is  either  necessary  or  free.  The  great  multitude  of 
creatures  are  wholly  necessary  agents.  Even  in  free  agents 
most  of  what  is  in  them  and  much  that  proceeds  from  them 
is  of  necessity  and  beyond  the  control  of  their  will.  Of 
necessary  action,  whether  material  or  mental,  we  shall  have 
nothing  to  say  further.  It  is  governed  by  the  Eternal  Law, 
but  henceforth  we  have  to  do  with  that  law  only  as  it  is 
received  in  free  human  agents  as  such,  to  be  the  rule  of  their 
conduct.  The  agents  being  free,  the  law  must  be  received 
in  a  manner  consonant  with  their  freedom.  It  is  proper  to 
a  free  and  rational  being  to  guide  itself,  not  to  be  dragged, 
but  to  go  its  own  way,  yet  not  arbitrarily,  but  according 
to  law.  The  law  for  such  a  creature  must  be  not  a  physical 
determinant  of  its  action,  but  a  law  operating  in  the  manner 
of  a  motive  to  the  will,  obliging  and  binding,  yet  not  con- 
straining it :  a  law  written  in  the  intellect  after  the  manner 
of  knowledge :  a  law  within  the  mind  and  consciousness  of 
the  creature,  whereby  it  shall  measure  and  regulate  its  own 
behavior.  This  is  our  natural  law.  It  is  the  Eternal  Law 
in  the  mind  of  God,  as  made  known  to  the  rational  creature, 
whereby  to  measure  its  own  free  acts. 

"It  is  called  the  natural  law;  first,  because  it  is  found, 
more  or  less  perfectly  expressed,  in  all  rational  beings: 
now,  whatever  is  found  in  all  the  individuals  of  a 
kind  is  taken  to  belong  to  the  specific  nature  or  type  of  that 
kind.  Again,  it  is  called  the  natural  law,  because  it  is  a 
thing  which  any  rational  nature  must  necessarily  compass 
and  contain  within  itself  in  order  to  arrive  at  its  own  proper 
perfection  and  maturity."     (Rickaby,  "Mor.  Phil.,"  2d  Ed., 

PP-  133.  134.) 

We  now  ask  ourselves  the  question,  Is  the  natural  law 
truly  a  law :  are  the  rules  of  action  which  comprise  it  really 
imposed  on  us  by  divine  precept,  or  do  they  indicate  nothing 
but  a  certain  force  or  faculty  of  our  nature  which  we  may 
term  natural  reason?  A  real  law  must  depend  on  some 
lawgiver's  will.     But,  it  is  argued,  the  dictates  of  natural 
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law  are  intrinsically  necessary  to  man's  nature,  and  inde- 
pendent even  of  God's  will  in  the  sense  that  no  wish  of 
God  is  needed  to  make  murder,  theft,  falsehood,  etc.,  abomi- 
nable or  to  make  certain  actions  estimable.  We  assert,  how- 
ever, that  natural  law  is  not  only  indicative  of  good  and 
evil,  but  that  it  also  contains  a  prohibition  of  what  we 
should  naturally  avoid  and  a  commandment  of  what  we 
should  naturally  perform.  God,  who  was  free  not  to  make 
us  at  all,  in  making  us  as  we  are  and  so  that  our  natural 
intellect  reveals  certain  duties  to  us,  gave  us  a  truly  precep- 
tive natural  law,  a  sign  manifested  to  everyone  not  im- 
peded in  the  due  use  of  reason  and  revealing  the  Divine 
Will  in  its  particular  desires  that  rational  human  beings 
shall  be  held  to  do  or  avoid  this  or  that  in  consequence  of 
their  nature  and  its  purpose.  Whatever  runs  counter  to 
right  reason  displeases  God,  and  the  contrary  pleases  Him, 
as  must  be,  since  His  will  is  supremely  just  and  cannot  act 
save  according  to  reason:  therefore,  natural  reason,  indi- 
cating what  is  in  itself  good  or  bad  for  mankind,  shows 
that,  according  to  Divine  Will,  one  should  be  cultivated 
and  the  other  avoided.  God  exercises  a  perfect  Providence 
over  mankind  in  accordance  with  His  Divine  Order.  He 
likes  what  is  intrinsically  good  and  dislikes  what  is  intrin- 
sically bad ;  and  in  providing,  therefore,  that  men  shall  do 
good  and  avoid  wrong.  He,  as  the  Author  and  Governor  of 
their  nature,  commanded  these  acts  of  commission  and 
omission,  obligating  us  to  do  or  omit  them.  The  sanction 
of  His  punishment  follows  disobedience. 

Of  course,  God's  right  to  oblige  our  wills  goes  beyond 
the  direct  precepts  of  the  natural  law,  as  is  instanced  by  the 
precept  to  keep  the  seventh  day  holy.  So  does  human  au- 
thority, as,  for  instance,  when  human  lawgivers  proclaim 
that  vessels  on  rivers  shall  display  certain  lights.  In  these 
cases,  however,  we  are  obligated  to  act  in  the  manner  com- 
manded by  reason  of  the  authority  of  the  lawgiver,  who 
deems  that  if  we  act  in  a  certain  way  it  will  be  for  the  best 
interests  of  the  community,  and  decrees  accordingly.  The 
actions  in  question  are  not  in  themselves  matters  of  moral 
obligation,  but  become  so  when  the  law  is  made.  The  nat- 
ural law,  however,  bidding  us  obey  lawful  authority,  in- 


Digitized  by 


Google 


THE  STUDY  OF  THE  NATURAL  LAW.  53I 

directly  commands  or  forbids  whatever  is  commanded  or  for- 
bidden by  the  Divine  Lawgiver  or  by  a  just  human  lawgiver. 
In  the  case  of  the  direct  precepts  of  natural  law,  the  pro- 
hibitive or  commanding  will  of  God  is  based  on  a  judgment 
of  the  inherently  necessary  uprightness  or  baseness  of  cer- 
tain acts  performable  by  human  beings.  The  acts  for- 
bidden are  intrinsically  unsuitable,  and  are  not  evil  because 
forbidden,  as  Evodius  says,  but  necessarily  forbidden  be- 
cause evil. 

As  was  stated  before,  many  modem  thinkers,  denying 
that  there  is  objective  wrongfulness  or  rightfulness  in  any 
actions,  deny  the  existence  of  natural  law.  They  point  to 
disagreements  as  to  what  is  right  and  what  is  wrong.  At 
these  disagreements,  however,  we  shall  not  wonder,  when 
we  recollect  that  natural  law  is  a  certain  set  of  rules  dealing 
with  our  duties ;  that  these  rules  reside  in  the  fallible  human 
mind ;  and  that  the  inclinations  of  the  human  will  make  us 
jump  at  pleasant  conclusions  in  this  sphere  of  knowledge, 
to  a  much  greater  degree  than  is  the  case  when  we  are  con- 
sidering propositions  which  do  not  so  directly  affect  our 
-ease.  Lawyers  appreciate  how  true  this  is,  for  they  see  their 
most  conscientious  brethren  stoutly  maintaining  the  exist- 
ence of  this  or  that  human  law  and  thoroughly  believing 
in  it,  which  quite  possibly  they  would  be  honestly  ridiculing 
had  they  been  retained  by  the  other  party  and  begun  to 
ponder  the  matter  with  the  wish  of  helping  him. 

"Besides  printing,  many  methods  are  now  employed  to 
multiply  copies  of  a  document.  Sometimes  the  document 
is  written  out  with  special  ink  on  special  paper:  this  sheet 
is  called  a  stencil,  and  from  it  copies  are  struck  off.  We 
will  suppose  the  stencil  to  be  that  page  of  the  Eternal  Law 
written  in  God's  mind,  which  regulates  free  human  acts. 
The  copies  struck  off  from  that  stencil  will  be  the  natural 
law  in  the  mind  of  this  man  and  of  that  one.  Now,  as  all 
who  are  familiar  with  copying  processes  know  too  well, 
it  happens  at  times  that  a  copy  comes  out  very  faint,  and 
in  parts  not  at  all.  These  faint  and  partial  copies  repre- 
sent natural  law  as  it  is  imperfectly  developed  in  the  minds 
of  many  men.  In  this  sense,  and,  as  we  may  say,  subjec- 
tively, natural  law  is  mutable,  very  mutable,  indeed,  save 
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in  the  case  of  the  primary  moral  judgments  as  to  doing 
good,  requiting  kindness,  etc.  Still,  as  nobody  would  say 
that  the  document  had  been  altered,  because  some  copies 
of  it  were  bad,  so  it  is  not  correct  to  say  that  natural  law 
varies  with  these  subjective  varieties.  Appeal  would  be 
made  to  a  full  and  perfectly  printed  impression  of  the  doc- 
ument, one  rendering  the  stencil  exactly.  Natural  law 
must  be  viewed  in  like  manner,  as  it  would  exist  in  a  mind 
perfectly  enlightened  concerning  the  whole  duty  of  man, 
and  exactly  reproducing  in  itself  that  portion  of  the  Eter- 
nal Law  which  ordains  such  duty.  Were  such  a  mind  to 
discern  a  natural  obligation  to  lie  differently  at  two  different 
times,  all  the  relevant  circumstances  being  alike  in  both 
cases,  and  the  moral  solution  different,  then  only  could  the 
natural  law  be  held  to  have  changed."  (Rickaby,  "Mor. 
Phil.,"  pp.  147,  148.) 

Aristotle  asserts  that  some  actions  are  necessarily  evil; 
as,  malevolence  and  envy,  and  likewise  some  external  ac- 
tions; as,  theft.  These,  he  says,  are  of  their  nature  uni- 
versally heinous.  Although  what  is  naturally  good  for  us 
to  do,  but  not  morally  necessary,  may  for  special  cause  be 
forbidden,  and  be,  therefore,  bad  for  us  to  do,  yet  the  state 
of  its  being  bad  is  not  natural  to  it,  and  on  the  removal  of 
the  prohibition  it  becomes  good  once  more.  If  to  hate  God, 
for  instance,  had  not  some  reason  of  intrinsic  wickedness 
antecedent  to  any  positive  prohibition,  it  could  be  that  it 
might  not  be  forbidden.  Why  should  that  not  be  possible  if 
the  wrong  were  not  wrong  naturally  and  of  itself?  In  the 
same  way,  lying  is  essentially  wrong,  and  "we  are  enabled 
to  answer  Milton's  question :  *If  all  killing  be  not  murder, 
nor  all  taking  away  from  another,  stealing,  why  must  all 
untruths  be  lies?'  Because,  we  say,  killing  and  taking  away 
of  goods  deal  with  rights  which  are  not  absolute  and  un- 
limited, but  become  in  certain  situations  void ;  while  an  un- 
truth turns,  not  on  another's  right,  but  on  the  exigency  of 
the  speaker's  own  rational  nature  calling  for  the  concord 
of  the  word  signifying  with  the  thought  signified,  and  this 
exigency  never  varies."  (Rickaby,  **Mor.  Phil.,"  2d  Ed.,  p. 
231.)  So,  with  envy,  blasphemy,  idolatry.  So,  the  kill- 
ing of  an  innocent  man  directly  willed  and  brought  about 


Digitized  by 


Google 


THE  STUDY  OF  THE  NATURAL  LAW.  $33 

as  a  good  in  itself  can  never  be  right.  The  economic  theory 
of  law  would  sometimes  justify  killing  the  plague-stricken 
as  a  sanitary  precaution.  It  might  even  in  a  famine  justify 
Dean  Swift's  proposal  to  eat  babies.  Our  law  is  based  on 
higher  principles,  however;  and  in  a  famous  English  case 
it  was  decided  that  where  shipwrecked  sailors  in  a  starving 
condition  draw  lots  to  decide  who  shall  die  in  order  that  the 
rest  may  have  food,  it  is  a  crime  to  kill  him  to  whom  the 
lot  falls  even  though  he  is  resigned  to  such  a  death.  So, 
with  duelling  as  defined  to  be,  a  meeting  of  two  parties  by 
private  agreement  to  fight  with  weapons  in  themselves 
deadly.  So,  with  suicide  and  other  wrongful  acts.  These 
are  some  of  the  more  evident  precepts.  Others  are  less 
readily  recognized,  and  require  more  careful  study  to  be 
grasped  in  their  complete  binding  force;  for  instance,  that 
which  condemns  such  practices  as  "squeezing"  innocent 
^'shorts"  after  "cornering  a  market."  Many  of  them  are  in- 
valuable in  the  solution  of  practical  questions,  particularly 
those  questions  which  have  to  do  with  the  various  extensions 
of  governmental  activity  and  supervision  which  tend,  how- 
ever remotely,  towards  socialism.  Nowadays,  when  the 
Henry  George  economic  sect  is  urging  communism  of  land, 
when  the  industrial  arbitration  sect  would  have  a  strike  by 
laborers  made  a  crime  and  when  the  anti-trust  sect  wants 
confiscation  of  capital ;  when  hanging  criminals  or  even  whip- 
ping them  and  all  vivisection  of  animals  by  medical  pro* 
fessors  are  said  to  be  unalterably  opposed  to  natural  justice 
by  people  who  have  influence  with  legislatures,  it  is  im- 
portant to  take  a  sensible  view  of  society's  rights  as  against 
you  and  me,  and  of  our  property  rights  and  our  other  rights 
in  society, — like  the  view,  for  example,  which  our  judges  are 
taking  in  setting  aside  dozens  of  misconceived  anti-trust 
statutes;  and  it  is  very  important  for  law-schools  to  aid  in 
the  scientific  study  of  such  matters. 

Thus  natural  law  embraces  all  the  principles  which  have 
a  necessary  connection  with  moral  rectitude  and  it  proclaims 
the  opposite  of  sheer  wickedness  or  moral  insubordination. 
As  in  other  spheres  of  truth,  so  in  morals,  some  principles 
are  less  evident  than  others,  but  we  are  endowed  with  rea- 
son, and  ought  not  to  expect  the  knowledge  of  all  our  nat- 
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ural  duties  to  "come  natural"  in  the  sense  that  we  should 
never  need  to  consider  them  carefully.  The  natural  law  ex- 
tends to  all  conclusions  which  are  based  on  a  consideration 
of  the  primary  principles  of  doing  good  and  shunning  evil 
and  which  are  thence  deduced  by  our  natural  reason.  The 
truth  of  these  deduced  principles  is  bound  up  with  that  of 
the  primary  ones,  and  He  who  framed  the  latter  necessarily 
commanded  whatever  is  consonant  with  and  prohibited 
whatever  is  repugnant  to  the  former.  The  commission  of 
an  act  in  ignorance  of  the  full  force  of  some  of  these  prin- 
ciples, however,  which  would  not  have  been  committed  had 
its  author  known  better  is  often  excusable,  for  although  the 
action  is  wrongful  in  itself,  yet  he  may  be  innocent  in  view 
of  his  state  of  knowledge  and  his  use  of  judgment. 

We  now  turn  to  a  subject  peculiarly  depending  on  nat- 
ural law,  that,  namely,  of  international  law.  There  is  no 
earthly  government  over  nations  to  administer  justice  in 
case  of  disputes.  There  is  neither  a  recognized  court  to  de- 
cide such  questions  nor  any  power  which  could  be  relied 
on  to  enforce  a  court's  decisions.  Under  these  circum- 
stances natural  law  is  the  only  law  that  can  be  said  to  oper- 
ate. It  informs  contending  nations  of  such  things  as  are 
either  necessarily  wrong  or  necessarily  right  for  nations 
so  situated  to  do,  just  as  it  would  show  two  strangers  meet- 
ing on  an  unclaimed  island  that  their  common  human  na- 
ture establishes  certain  rights  and  obligations  which  both 
must  respect,  and  these  constitute  their  natural  relations 
towards  each  other. 

Of  course,  if  the  two  nations  or  the  two  men  enter  into 
various  agreements  or  if  certain  customs  have  marked  their 
intercourse,  these  agreements  or  customs  become  more 
minute  regulators  of  their  actions  toward  each  other  than 
the  natural  law  by  itself,  but  again  the  binding  force  of 
these  agreements  or  customs  arises  from  a  principle  in  the 
natural  law  ordaining  that  we  shall  live  up  to  our  just  en- 
gagements, so  that  economic  interpreters  of  international 
law  cannot  get  rid  of  the  element  of  moral  obligation  by 
explaining  the  mutual  fulfilment  of  obligations  by  nations 
on  the  sole  ground  of  express  agreement,  custom  growing 
into  tacit  agreement  or  public  opinion.  Since  if  the  net  result 
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of  abiding  by  an  agreement  will  be  disagreable  to  any  na- 
tion, those  who  are  at  the  head  of  it  will  disregard  the  agree- 
ment unless  they  feel  a  moral  obligation  not  to  do  so.  For 
the  materialists,  thereupon,  to  invoke  public  opinion  of  the 
desirability  of  abiding  by  agreements  as  a  mere  force  mak- 
ing people  keep  faith  with  one  another,  is  for  them  to  in- 
voke the  star  witness  against  their  materialism,  since  public 
opinion  at  once  points  to  that  on  which  it  is  founded, 
namely,  the  common  knowledge  shared  in  by  all  nations  at 
all  times,  that  there  exists  a  moral  law  of  right  and  wrong 
above  the  consideration  of  earthly  gain  or  loss,  and  that  this 
law  exerts  a  higher  obligation  and  has  a  higher  sanction. 
In  the  introduction  of  Vattel's  "Law  of  Nations"  one  may 
read  much  that  is  interesting  concerning  the  part  natural 
law  plays  in  international  law. 

In  viewing  these  matters  of  international  law  the  student 
of  jurisprudence  should  inquire  as  to  what  are  the  natural 
relations  of  nations,  and  whether  or  not  nations  properly  ob- 
serve them  and  the  agreements  and  customs  which  supple- 
ment them.  In  looking  at  the  domestic  laws  of  a  nation 
or  nations  he  may  profitably  ascertain  (i),  what  the  ob- 
jective natural  law  is,  as  properly  understood  and  as  it 
should  sway  all;  (2),  with  what  force  and  in  what  different 
ways  does  it,  as  at  present  apprehended,  affect  (a)  human 
lawgivers  in  the  making  of  their  laws  and  (6)  the  people  in 
obeying  them.  Thus  natural  law  is  to  be  considered  ob- 
jectively as  revealing  natural  suitability  and  unsuitability 
or  moral  right  and  wrong,  and  subjectively  as  moving  the 
lawmaker  and  the  people  rationally  or  morally,  or  in  both 
of  these  ways  together,  in  accordance  with  their  more  or  less 
firm  apprehension  of  its  precepts  and  adherence  to  them.  We 
have  taken  a  brief  glance  at  its  objective  existence ;  we  shall 
indicate  below  something  of  its  subjective  bearings  and  their 
importance.  The  study  of  its  objective  reality  is  the  more 
valuable,  especially  for  the  ordinary  law-student,  since  it 
reveals  the  essential  determinants  of  what  our  rational,  so- 
cial human  nature  demands,  and  therefore  the  essential  de- 
terminants of  the  subjective  public  opinion  on  these  questions 
in  so  far  as  it  conforms  to  objective  truth.  Thus  it  corrects 
the  imperfections  of  public  opinion,  which  studied  by  itself 
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shows  a  lack  of  unanimity  on  many  questions  and  a  general 
ignorance  of  the  precise  bounds  of  many  principles  which 
leads  to  error  in  complicated  situations.  Those  who  deny 
the  existence  of  natural  law  sometimes  declare  that  in  deal- 
ing with  these  matters  the  lawmaker  simply  follows  public 
opinion,  and  thus  they  seem  to  make  him  in  this  most  im- 
portant affair,  what  they  would  not  make  him  in  any  other, 
a  follower  of  opinions,  not  a  guide  who  probes  into  the 
reasons  of  them.  If  there  exists,  however,  as  we  believe, 
a  necessary  intrinsic  suitability  or  unsuitability  in  many 
actions,  it  is  worth  the  legislator's  while  to  learn  about  it 
thoroughly.  Entirely  apart  from  the  eternal  sanction  of  the 
natural  law,  we  know  that  it  has  a  temporal  sanction ;  that 
not  to  live  as  becomes  our  nature  is  to  live  irrationally  and 
foolishly ;  and  that  nations  as  well  as  men  pay  the  penalty  of 
folly.  We  have  spoken  above  of  the  moral  order,  but  note 
that  when,  for  instance,  we  designated  certain  actions  as 
immoral,  it  has  often  been  only  inasmuch  as  immorality  was 
necessarily  bound  up  with  a  violation  of  the  natural  order, 
with  which  latter  order  we  are  more  closely  concerned.  Thus 
wise  legislators  try  to  abate  divorce  evils  and  similar  wrongs, 
not  so  much  as  being  things  immoral  in  the  sense  of  being 
displeasing  to  God,  but  because  the  reason  of  their  being  im- 
moral, their  discordance  with  natural  fitness  should  make 
them  displeasing  to  anyone  who  considers  human  rules  of 
action,  although  he  were  merely  a  rationalist.  This  con- 
stitutes a  strong  argument  for  the  study  of  natural  law  in 
law-schools.  The  lawyer  should  be  a  practical  sociologist ;  if 
he  learns  the  fundamental  principles  of  human  society,  ob- 
servation and  common  sense  will  do  the  rest. 

Looking  now  at  positive  law,  we  see  that  it  is  divided  into 
divine  and  human  positive  law.  We  shall  pass  by  the  divine 
positive  law,  only  recalling  the  instance  of  it  before  men- 
tioned in  the  commandment  to  keep  the  seventh  day  holy. 
We  instanced  before,  also,  the  human  positive  law  that 
river  vessels  should  display  certain  lights.  We  know  that 
human  legislators  often  re-ordain  portions  of  the  natural 
law,  sanctioning  their  own  commands  with  their  own  pun- 
ishments. Thus  murder,  arson  and  theft  are  punished  by 
hanging  and  imprisonment,  and  slander  by  making  the 
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guilty  person  pay  damages  to  the  person  slandered.  The 
human  lawgiver  very  frequently  also  commands  or  for- 
bids the  commission  of  acts  which  were  before  in  themselves 
indifferent,  as  in  the  instance  just  given  regarding  river 
vessels  or  in  the  instance  of  a  prohibition  of  the  sale  of  in- 
toxicants on  election  days.  It  is  well  known  that  even  in 
the  case  of  laws  regarding  these  acts  which  are  in  them- 
selves indifferent  the  moral  wrongfulness  of  disobedience 
to  lawful  authority  is  an  important  element  in  securing 
obedience  to  the  laws,  and,  in  a  higher  degree,  perhaps,  the 
moral  wrongfulness  of  committing  any  acts  directly  for- 
bidden by  natural  law  deters  many  from  violating  such 
human  laws  as  forbid  us  to  commit  certain  acts  already 
forbidden  by  the  natural  law.  The  moral  obligation  with 
its  eternal  sanction  is  really  necessary  to  the  convenient 
government  of  states.  The  wisdom  of  studying  and  cul- 
tivating these  fixed  precepts  of  the  natural  law  is,  therefore, 
apparent,  if  only  inasmuch  as  they  manifest  the  necessity 
of  the  functions  of  the  state  and  uphold  its  established  au- 
thority. They  are  not  friends  of  the  state  who  would  induce 
us  to  believe  that  there  exists  no  such  thing  as  a  moral  ob- 
ligation to  obey  laws,  and  yet  such  a  belief  is  the  logical 
upshot  of  most  materialistic  doctrines.  In  the  case  of  the 
precept  of  natural  law  enjoining  submission  to  the  state, 
as  in  the  case  of  most  others,  the  people  have  a  firm  but 
unscientific  apprehension  of  the  truth.  The  false  doctrines 
should,  nevertheless,  be  disproved  scientifically  and  shown 
to  be  unnatural  and  immoral  before  they  can  be  spread 
abroad. 

Let  us  see  more  closely  how  natural  law  supports  hu- 
man positive  laws.  Htunan  society  is  the  natural  outcome 
of  human  needs  and  desires,  and  progress  in  knowledge, 
which  is  natural  to  humanity,  makes  for  closer  social  union. 
Since  the  interests  of  individuals  are  often  opposed  to  those 
of  the  community  as  a  whole;  and  since  other  communi- 
ties also  may  have  conflicting  interests,  a  political  head, 
whose  function  is  to  discover  and  obtain  what  is  for  the 
common  good,  is  the  natural  result.  The  political  head,  the 
government,  or  a  special  department  of  it,  is  charged  with 
the  task  of  legislating.    Many  moral  wrongs  if  allowed  to 
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go  unpunished  by  the  state  would  at  least  endanger  its  ex- 
istence, and  the  early  lawmakers  are  usually  much  occupied 
with  determining  what  part  of  the  natural  law  should  be 
enforced  by  human  enactments  and  penalties,  and  thus  is 
constituted  most  of  what  is  called  crindnal  law.  But  state 
l^slation  must  in  the  nature  of  things  go  beyond  natural 
law,  which  leaves  undetermined  thousands  of  matters  which 
it  is  important  to  settle  in  order  that  conflicts  may  not  arise. 
It  is  often  indifferent  how  they  are  settled,  but  necessary  to 
settle  them  in  some  way  or  other.  Thus,  if  an  article 
under  sale  perishes  before  delivery  the  loss  falls,  apart  from 
contracts  to  the  contrary,  upon  whichever  of  the  two  parties 
is  the  owner  at  the  time.  So  far  nature  rules.  But  who  is 
the  owner  at  any  given  time,  and  at  what  stage  of  the 
transaction  does  dominion  pass?  That  is  settled  by  the 
law  of  the  land,  which  is  often  modeled  on  the  custom  of 
such  dealings.  (Paley,  "Mor.  Phil.,"  Bk.  3,  Cap.  7;  Rick- 
aby,  "Mor.  Phil.,  "  2d  Ed.,  p.  359.) 

A  developing  civilization  requires  more  and  more  to  be 
kept  in  order  by  a  vast  body  of  positive  law.  Without  posi- 
tive laws  a  multitude  of  property  rights  would  be  unpro- 
tected and  even  undetermined.  The  state  by  what  is  called 
its  criminal  law  protects  property  against  the  open  aggres- 
sion of  robbers;  but,  in  order  to  secure  to  all  the  fruits  of 
their  labor,  it  must  go  further  and  define  numerous  open 
questions  between  possessors  as  to  manner  of  acquirement 
and  conditions  of  tenure,  and  between  other  contracting 
parties.  Since  then  human  laws  are  necessitated  by  the 
natural  development  of  society,  they  are  sanctioned  by  the 
natural  law,  and,  therefore,  by  the  Eternal  Law  and  by 
God.  They  are  not  merely  the  exactions  of  those  possessing 
physical  might,  and  they  must  bind  the  conscience.  Gov- 
ernment without  the  power  to  coerce  is  helpless  and  the 
just  coercion  of  rational  beings  presupposes  the  moral  guilt 
of  disobedience.  If  a  law  addressed  to  us  is  categorically 
imperative  there  remains,  then,  no  doubt  about  its  obligat- 
ing us  in  conscience.  If  it  seems  the  intention  of  the  1^^ 
lator  not  to  bind  us  absolutely  to  perform  the  act  required, 
and  we  do  not  in  fact  perform  it,  we  are  bound  to  perform 
the  alternative ;  that  is,  to  pay  the  penalty.    For  otherwise 
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the  legislator  would  not  have  the  right  to  inflict  the  pen- 
alty. 

Moral  obligation,  then,  is  the  direct  and  necessary  effect 
of  every  true  law.  This  conclusion  may  seem  open  to  doubt 
in  a  case — ^the  case,  for  example,  of  many  corporation  laws, 
where  the  law  appears  only  to  confer  privileges,  and  does 
not  in  set  terms  prohibit  or  command  anything.  But  let  us 
recollect  that  right  is  correlative  with  obligation  or,  as  the 
maxim  runs,  "One  man's  obligations  begin  where  another's 
rights  end."  So,  in  the  case  of  laws  dishabilitating  certain 
persons  from  making  legal  contracts  or  providing  that  cer- 
tain kinds  of  agreements  shall  be  unenforceable,  let  us  ob- 
serve that  these  laws  have  regard  to  the  enforcement  of 
certain  claims  of  parties  litigant  which  the  legislator  directs 
shall  be  granted  or  refused,  and  in  this  manner  he  lays  an 
obligation  on  the  judiciary,  who  are  bound  within  certain 
limits  to  give  effect  to  legislative  will.  For  instance, 
no  obligation  was  imposed  by  the  Statute  of  Frauds  upon 
parties  entering  into  contracts  to  comply  with  certain  for- 
malities, and  frequently  honest  men  waive  objections  which 
they  might  raise  by  reason  of  that  law.  The  Statute  of 
Frauds  was  a  rule  of  action  prescribed  to  judges,  and  the 
obligation  thus  imposed  is  by  no  means  to  be  overlooked 
when  one  studies  scientifically  how  laws  bring  about  the 
results  intended  by  the  lawmakers. 

When  we  prove  in  this  way  that  every  human  law  exerts 
a  moral  obligation  on  those  who  are  called  upon  to  ob- 
serve it,  we  exhibit  jurisprudence  as  something  more  than 
a  general  commentary  on  rules  upheld  by  sovereign  force. 
(Holland's  "Elements  of  Jurisprudence,"  8th  Ed.,  pp.  25, 
26.)  For  we  show  how  its  every  precept  relates  back,  as 
the  divine  positive  law  relates  back,  to  the  natural  law  and 
thence  back  to  the  Eternal  Law.  The  bare  outlines  of  this 
admirable  system  reveal  at  a  glance  the  co-ordination  and 
interdependence  of  laws  as  they  are  commanded  by  the 
Divine  Lawgiver  and  by  human  lawgivers,  and  the  sanction 
which  parts  of  the  natural  law  indirectly  receive  from  tem- 
poral rulers  as  well  as  that  which  human  laws  receive  from 
the  Eternal  Ruler. 

But  this  does  more  than  properly  arrange  and  systematize 
the  various  kinds  of  law.    It  does  more  for  the  study  of  hu- 
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man  law  than  suggest  broad  principles  for  dividing  classes 
of  questions  and  for  studying  and  handling  those  which 
newly  arise.  It  reveals  as  a  constant  and  vital  element  the 
moral  quality  of  certain  actions  which  modem  writers  are 
prone  to  slight.  Holland,  for  example,  in  his  "Elements 
of  Jurisprudence"  (8th  Ed.,  p.  26),  announces  that  he  will 
pass  by,  as  foreign  to  his  subject,  the  head  of  Ethics,  "which 
has  to  do  with  the  conformity  of  will  to  a  rule,"  and  con- 
fine himself  to  considering  "the  conformity  of  acts  to  a 
rule."  He  disregards  the  natural  law,  also.  But  the  stu- 
dent of  jurisprudence  should  not  treat  as  foreign  to  his  sub- 
ject the  rights  and  obligations  natural  to  man  as  a  rational 
and  a  social  being  which  make  it  intrinsically  suitable  that 
human  rules  of  law  be  arranged  in  this  way  or  in  that,  and 
the  knowledge  of  which  is  of  vast  weight  with  the  lawmaker 
when  the  law  is  made,  and  with  the  people  for  whom 
it  is  made.  When  we  remember  that  acts  done  in 
obedience  to  human  laws  depend  on  human  will  it  is 
not  going  too  far  below  the  surface  to  consider  in  its  out- 
lines a  constant  and  extremely  important  element  in  deter- 
mining the  act  through  the  will.  Taking  an  incomplete,  un- 
philosophic  view  of  the  subject  and  mistaking  it  for  a  com- 
plete philosophic  view  leads  to  the  error  of  explaining 
phenomena  which  the  disregarded  element  largely  influences, 
as  being  entirely  due  to  other  causes.  John  Stuart  Mill  cor- 
rectly states  that  what  secures  obedience  to  many  important 
laws  is  public  opinion,  the  state  often  being  unable  to  follow 
up  its  laws  with  force;  and  we  know  on  what  public  opinion 
is  founded.  From  the  bringing  of  people  into  this  world 
to  their  departure  for  the  next  world,  the  influence  of  the 
natural  law  is  always  to  be  felt,  and  it  helps  the  human  law 
at  all  points,  especially  where  the  latter  is  weak.  This  is 
notably  true  in  the  case  of  suicide — ^that  bane  of  society 
against  which  human  lawgivers  bring  their  power  to  bear 
only  preventively  and  therefore  often  ineffectively.  In  point 
of  the  physical  force  back  of  them  all  that  they  can  forbid, 
as  being  all  that  they  can  sanction  with  punishment,  is  an 
unsuccessful  attempt  to  commit  suicide,  for  the  one  who 
succeeds  in  his  frightful  purpose  is  forever  beyond  their 
jurisdiction. 

But  the  influence  of  the  natural  law  on  the  people  in  pro- 
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curing  submission  to  human  enactments  is  not  all.  There  is 
also  its  great  influence  with  those  who  make  human  enact- 
ments, the  lawgivers  in  helping  them  to  discern  and  oblig- 
ing them  to  provide  what  is  good  for  the  people.  No  form 
of  government  will  work  well  unless  the  people  are  dis- 
posed to  submit  to  law  and  their  representatives  or  their 
monarch  disposed  to  govern  them  well. 

Human  society  is  a  plexus  of  relations,  and  each  man  is 
a  unit  whose  properly  enlightened  mind  and  well-disposed 
will  should  bring  about  such  a  self-ordering  towards  other 
men  as  will  make  him  a  harmonious  unit.  Some  men  called 
lawmakers  help  arrange  this  plexus,  and  devise  among 
other  things  ptmishments  of  various  sorts ;  that  is,  disagree- 
able consequences  which  will  follow  upon  the  unit's  re- 
fusal in  important  matters  to  harmonize  himself  with 
others.  Natural  law,  we  have  seen,  shows  us  the  first  prin- 
ciples of  this  harmony,  and  exerts  a  great  influence  in  dis- 
posing legislators  to  add  to  it  as  far  as  they  can  and  in 
disposing  the  people  to  observe  it.  Mutually  fulfilled  obli- 
gations are  essential  to  it,  but  note  that  the  sanction  of  the 
human  lawgiver,  the  disagreeable  consequences  of  disobedi- 
ence which  he  devises,  do  not  follow  as  a  matter  of  physical 
necessity  upon  any  unit's  disobedience.  It  is  all  a  matter  of 
the  relations  of  men,  of  free  moral  agents,  towards  each 
other,  and  the  most  that  directly  happens  to  enforce  the 
lawmaker's  will  is  that  other  units  are  obligated  to  visit  the 
offender  with  the  disagreeable  consequences.  If  they  do 
not  so  visit  him,  may  it  not  be  that  the  lawmaker  has  so  ar- 
ranged it  that  disagreeable  consequences  will  fall  upon  them 
for  their  disregard  of  obligation?  No,  at  the  most  simply 
that  other  units  are  obligated  to  visit  these  offenders  with 
disagreeable  consequences — ^and  so,  go  back  as  far  as  we 
will,  we  shall  find  that  no  physical  force  is  raised  up  at  the 
lawmaker's  behest,  and  that  in  the  last  analysis,  no  matter 
how  cunningly  he  may  devise  it,  by  setting  off  one  func- 
tionary or  unit  against  another,  yet  the  plexus  is  held  to- 
gether in  many  places  only  by  some  unit's  belief  in  right 
and  wrong,  by  his  knowledge  of  the  natural  law  and  his 
abiding  by  it. 

Thus  our  judiciary,  on  whom  rests  the  interpretation  of 
our  laws,  need  usually  little  fear  temporal  coercion  or  pun- 
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ishment  if  they  disregard  the  obligation  imposed  on  them  by 
the  legislative  will,  and  render  the  decision  prompted  by 
their  private  economy.  The  fact  of  the  inftnense  influence 
with  most  men  of  their  understanding  that  something  is  nat- 
urally suitable  and  right  or  unsuitable  and  wrong,  which  fact 
makes  the  clear,  scientific  demonstration  of  such  matters 
through  the  study  of  the  natural  law  so  potent  and  effective, 
is  seen  in  the  struggles  which  the  judiciary,  whose  members 
as  a  rule  have  been  much  more  enlightened  and  true  to  con- 
viction than  men  generally,  have  waged  against  the  tyranny 
formerly  of  monarchs  and  latterly  of  various  sorts  of 
socialists,  who  have  grasped  at  other  people's  property 
through  unjust  income  tax,  corporation  tax,  anti-trust  and 
other  so-called  laws.  But  judges  have  found  ways  to 
uphold  the  principles  of  natural  justice,  formerly  by  in- 
voking those  principles  directly  under  the  doctrines  of 
epiikia,  aequitas,  equity,  etc.,  and  chiefly,  when  the  need 
arises  under  our  system  of  government  by  applying  the 
principles  of  the  Federal  or  State  constitution,  which 
are  often  very  properly  interpreted  and  even  extended 
to  prevent  the  sanctioning  of  injustice  and  inequality 
under  a  government  in  whose  first  principles  it  was 
sought  to  confirm  the  just  and  equable  principles  of  the 
natural  law.  And  we  know  that  our  laws  are  safe  in  the 
hands  of  our  judges,  for,  although  they  are  often  free  to 
settle  momentous  questions  one  way  or  another  at  their 
pleasure,  and  although  they  often  might  at  such  times  enrich 
themselves  at  the  expense  of  doing  injustice,  they  have, 
nevertheless,  been  well  content  to  heed  the  obligations  of  their 
moral  nature  and  to  take  counsel  of  the  precepts  of  the 
natural  law,  in  order  that  our  legal  system  may  be  amplified 
and  expanded  in  harmony  with  those  precepts  to  suit  the 
growing  requirements  of  society.  Such  men  toil  patiently  all 
their  years  to  adorn  and  to  build  grander  and  yet  grander 
the  Temple  of  Justice,  whose  architecture  is,  as  we  have 
seen,  like  that  of  some  old  European  cathedrals,  strangely 
composite,  but  which  fills  us  the  more  with  awe  from  that 
very  fact,  suggesting  as  it  does  the  common  needs  and  as- 
pirations of  alien  races  and  ages,  and  the  co-operation  of 
men  from  generation  to  generation  in  the  work  of  the  Most 
High.  John  /.  Sullivan. 
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Prior  to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Bardes  v.  Bank,  2  N.  B.  N.  Rep.  725,  ( 1900),  that 
District  Courts  have  no  jurisdiction  in  actions  by  trustees 
"except  by  the  consent  of  the  proposed  defendant,"  the 
weight  of  authority  in  the  lower  Federal  Courts  was  in 
favor  of  such  jurisdiction.  The  Court  of  last  resort  in  so 
deciding  did  not  overlook  Ex  parte  Christy,  3  How.  292, 
(1845)  ^^^  ^c  other  cases  holding  that  Congress  could  not 
confer  exclusive  jurisdiction  upon  State  Courts  in  such 
actions,  but  nevertheless  relegated  the  trustee  to  the  State 
Courts. 

ClaMn  V.  Houseman,  93  U.  S.  130,  (1876),  decides  that 
State  Courts  may  exercise  jurisdiction  in  such  cases,  but 
neither  that  nor  any  other  authority  holds  that  they  must. 
"Not  that  Congress  could  confer  jurisdiction  upon  the 
State  Courts  but  that  these  courts  might  exercise  jurisdic- 
tion in  cases  authorized  by  the  laws  of  the  state,  and  not 
prohibited  by  the  exclusive  jurisdiction  of  the  Federal 
Courts." 

It  was  doubtless  pointed  out  in  the  argument  of  the 
Bardes  case  that  the  denial  of  the  jurisdiction  of  the  Dis- 
trict Court  must  necessarily  render  the  Bankruptcy  Act  of 
July  I,  1898,  not  only  less  useful  than  the  Acts  of  1841 
and  1867,  but  practically  inoperative  so  far  as  its  anti- 
preferential  features  were  concerned. 

If  the  State  Courts  refuse  to  entertain  suits  to  set  aside 
preferences,  how  can  the  Act  be  carried  into  effect? 

In  Fry  v.  Trust  Co.,  195  Pa.  343,  (1900),  the  juris- 
diction of  the  State  Court  was  not  questioned,  the  Su- 
preme Court  of  Pennsylvania  merely  affirming  an  order  re- 
fusing to  give  to  an  assignee  in  bankruptcy  a  judgment  for 
want  of  a  sufficient  affidavit  of  defence. 

It  may  be  fancied  that  the  point  is  merely  of  academic 
interest,  but  the  question  has  in  fact  already  arisen.  In 
Lyon,  trustee,  v.  Clark,  2  N.  B.  N.  Rep.  792,  (1900),  the 
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Supreme  Court  of  Michigan  has  ruled  that  the  courts  of 
that  state  must  not  entertain  jurisdiction  of  actions  by  trus- 
tees to  reach  property  transferred  contrary  to  the  provisions 
of  the  Bankruptcy  Act,  holding  it  "more  consistent  with  the 
dignity  and  independence  of  the  state  tribunals  to  decline  to 
take  jurisdiction  in  cases  arising  under  that  act — if  such 
jurisdiction  theoretically  existed — rather  than  expose  them- 
selves to  collisions  and  conflicts  with  the  United  States 
Courts,  or  subject  their  proceedings  to  the  control  of  those 
courts  in  attempting  to  adjudicate  them." 

This  was  and  is  the  settled  law  of  Michigan :  Voorhis  v. 
Frisbie,  25  Mich.  476,  (1872);  Sheldon  v.  Rounds,  40 
Mich.  425,  (1879);  McMaster  v.  Cambell,  41  Mich.  513, 
(1879),  which  it  would  seem  that  the  Supreme  Court  of 
the  United  States  is  powerless  to  change.  Decisions  else- 
where are  to  the  same  effect:  Gilbert  v.  Priest,  65  Barb. 
444;  Brigham  v.  ClaRin,  31  Wis.  607;  Bromley  v.  Good- 
rich, 40  Wis.  131. 

In  Copp  V.  L.  &  N.  R.  R.  Co.,  43  La.  Ann.  511, 
(1891),  state  jurisdiction  of  a  suit  under  the  Inter- 
state Commerce  Act  for  unlawful  discrimination  is  denied. 
Battin  v.  Kear,  2  Phila.  301,  (Sharswood,  J.),  and  Dudley 
V.  May  hew,  3  N.  Y.  9  (1849),  (both  decided  before  the  ju- 
risdiction of  the  Federal  Courts  in  patent  cases  was  expressly 
made  exclusive)  hold  that  as  the  rights  of  the  patentee  spring 
wholly  from  the  Federal  Statutes,  (Act  of  Congress,  July  4, 
1836,  §  17),  the  State  Courts  would  not  take  jurisdiction. 

Missouri  River  Telegraph  Co.  v.  First  National  Bank,  74 
111.  217,  (1874),  denied  jurisdiction  of  an  action  against  a 
national  bank  to  recover  penalties  for  exacting  usury. 

In  Newell  v.  National  Bank,  12  Bush  57,  (1876),  usury 
was  pleaded  and  an  attempt  made  to  set  off  the  forfeiture, 
declared  by  the  Act  of  Congress,  but  the  State  Court  re- 
fused to  enforce  the  penalty. 

In  an  interesting  and  exhaustive  note  to  Loughlin  v.  Mc- 
Caulley,  48  L.  R.  A.  33,  (186  Pa.  517,  1898),  the  general 
subject  of  the  "Administration  of  Federal  laws  in  State 
Courts"  is  ably  discussed,  and  it  is  shown  that  the  great 
weight  of  authority  is  in  favor  of  concurrent  jurisdiction, 
unless  the  State  Courts  are  expressly  excluded  by  Act  of 
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Congress.  Among  the  Pennsylvania  cases  are :  Bletz  v. 
Bank,  87  Pa.  87,  (1878);  Bank  v.  Gruber,  91  Pa.  377, 
(1879);  ^^wA?  V.  Karmany,  98  Pa.  65,  (1881).  But 
no  intimation  can  anywhere  be  found  of  a  power  reserved  to 
compel  State  Courts  to  take  jurisdiction,  much  less  to  compel 
them  to  take  exclusive  jurisdiction  against  their  will.  This 
would  seem  to  be  clearly  beyond  the  power  of  Congress.  So 
that  it  may  be  strongly  urged  that,  as  construed  in  Bardes  v. 
Bank,  the  Act  of  1898  is  either  not  "uniform,"  or  it  is  an 
unconstitutional  infringement  upon  the  rights  of  the  states. 

It  would  appear  to  flow  from  this  that  if  the  Bankruptcy 
Law  is  to  persist  as  a  "uniform"  system,  an  amendment 
is  called  for,  or  the  Bardes  case  must  be  reconsidered.  In 
this  rather  surprising  situation,  growing  out  of  our  dual 
form  of  government,  it  may  be  of  interest  to  notice  some  of 
the  constructions  of  the  Act  of  1898,  which  would  lead  to  a 
more  happy  issue. 

Pursuant  to  the  plenary  powers  granted  to  Congress  by 
the  Constitution  of  the  United  States  "to  establish  uniform 
laws  on  the  subject  of  bankruptcy  throughout  the  United 
States"  to  which  "power  there  is  no  limitation":*  and 
which  "may  be  exercised  with  the  same  latitude  as  the  like 
power  has  been  or  may  be  by  the  British  Parliament:"^ 
the  Act  of  July  i,  1898,  was  passed,  investing  the  District 
Courts,  inter  alia,  (§2)  "with  such  jurisdiction  at  law 
and  in  equity  as  will  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings  to"  .  .  .  "(6)  bring 
in  and  substitute  additional  persons  or  parties  in  pro- 
ceedings in  bankruptcy  when  necessary  for  a  complete  de- 
termination of  a  matter  in  controversy:"  "(7)  cause  the 
estates  of  bankrupts  to  be  collected  and  distributed,  and  de- 
termine controversies  in  relation  thereto,  except  as  herein 
provided:"  .  .  .  "(18)  tax  costs,  whenever  they  are 
allowed  by  law,  and  render  judgment  therefor  against  the 
unsuccessful  party  or  the  successful  party  for  cause,  or  in 
part  against  each  of  the  parties,  and  against  estates  in  pro- 
ceedings in  bankruptcy;  .  .  .  Nothing  in  this  sec- 
tion contained  shall  be  construed  to  deprive  a  Court  of 

7ii  re  Irvine,  i  Pa.  L.  J.  api,  (Baldwin,  J.). 
*Kuntzlcr  v.  Kohaus,  5  Hill  317,  (Cowen,  J.), 
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Bankruptcy  of  any  power  it  would  possess  were  certain 
specific  powers  not  therein  enumerated,"  this  broad  and  ex- 
tensive delegation  of  power  being  qualified  only  by  §  25  b., 
which  provides  that  "Suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt 
might  have  brought  or  prosecuted  them  if  proceedings  in 
bankruptcy  had  not  been  instituted,  unless  by  consent  of  the 
proposed  defendant" 

At  least  three  interpretations  favorable  to  Federal  juris- 
diction have  been  ably  advanced  by  excellent  authorities. 
These  may  be  briefly  noticed : 

I.  That  Jurisdiction  Was  Conferred  and  Was  Not 
Taken  Away  by  Section  23  b.,  Because  That  Section 
Like  Sections  23  a  and  23  c,  Refer  Only  to  the  Juris- 
diction OF  THE  Circuit  Courts. 

This  reasonable  theory  was  first  advanced  by  Judge 
Adams/  and  has  been  followed  in  four  cases.^ 

Judge  Adams  said,  (91  Fed.,  page  372) :  "A  trustee 
appointed  under  the  Bankrupt  Act  although  an  officer  cre- 
ated by  an  Act  of  Congress  is  not  by  reason  of  that  fact 
alone,  as  in  the  case  of  a  receiver  appointed  to  wind  up  the 
affairs  of  a  National  Bank,  entitled  to  resort  to  the  Circuit 
Courts  of  the  United  States  for  the  enforcement  of  his  rights 
as  such  officer,  but  must  stand  in  the  shoes  of  the  bank- 
rupt himself  with  respect  to  instituting  suits  in  the  Circuit 
Courts  of  the  United  States.  In  other  words,  Section  23, 
when  properly  construed,  seems  to  me  to  mean  that  so 
much  of  the  Act  of  March  3,  1887,  and  August  13,  1888,  as 
confers  jurisdiction  upon  the  Circuit  Courts  of  the  United 
States  of  a  suit  in  favor  of  an  officer  holding  title  under 
a  law  of  the  United  States  is  inoperative  with  respect  to 
the  officer  known  as  a  trustee  under  the  Bankrupt  Act 
Subdivision  (a)  is  in  the  nature  of  a  prohibition  ad- 
dressed to  the  United  States  Circuit  Courts  from  exercising 
jurisdiction  in  any  case  between  the  trustee  and  an  adverse 

•/i»  rt  Sievcrs,  91  Fed.  366,  (1899). 

7n  rg  Newbury,  97  Fed.  24,  (Severens,  J.).  Trust  Co.  v.  Mane,  9B 
Fed.  (456),  (Evans,  J.).  In  re  Murphy,  2  N.  B.  N.  R.  393-  Cok  v. 
Wall,  2  N.  B.  N.  R.  572,  (Ewart,  J.). 
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claimant,  unless  the  bankrupt  himself  could  have  resorted 
to  the  Circuit  Court  for  the  assertion  of  such  claim  against 
the  adverse  claimant  Subdivision  (&)  reinforces  the  pro- 
hibition of  subdivision  (a),  but  in  this  instance  the  pro- 
hibition is  addressed  to  the  trustee  instead  of  the  Circuit 
Court  as  found  in  subdivision  (a).  Both  subdivisions 
when  read  together  in  my  opinion,  relate  to  the  same  subject 
matter,  and  that  is  to  the  jurisdiction  of  the  United  States 
Circuit  Courts  and  to  that  alone.  They  limit  the  juris- 
dictions of  such  courts  to  hear  and  determine  such  actions 
only  between  a  trustee  and  an  adverse  claimant,  as  a  bank- 
rupt himself  might  have  prosecuted  against  such  claimants 
in  those  courts  because  of  diverse  citizenship,  and  require 
a  trustee  when  asserting  a  claim  through  the  right  of  title 
of  a  bankrupt  to  resort  to  a  State  Court  unless  the  bankrupt 
might  have  resorted  to  a  Federal  Court.  This  section, 
taken  as  a  whole,  appears  to  me  to  be  only  a  curtailment 
of  the  jurisdiction  of  the  Circuit  Court  and  not  at  all  ap- 
plicable to  District  Courts  or  their  jurisdiction  as  already 
in  the  act  conferred  upon  them.  This  is  more  manifest 
when  it  is  considered  that  District  Courts,  as  such,  are  not 
mentioned  in  the  section,  while  the  Circuit  Courts  are  in 
terms  alone  referred  to  in  subdivisions  (a)  and  (c).  Sub- 
division (&)  is  found  located  immediately  between  subdi- 
visions (a)  and  (c)  and  in  the  same  act  conferring  a  broad 
and  comprehensive  jurisdiction  upon  the  District  Courts  as 
Court  of  Bankruptcy.  Now  applying  two  familiar  rules 
of  construction  of  statutes ;  one  of  which  is  condensed  in  the 
maxim  'noscitur  a  sociis"  and  the  other  requiring  the 
Courts  to  so  construe  any  act  as  to  give  force  and  effect  to 
each  and  all  of  its  parts,  I  am  disposed  to  hold  that  subdivis- 
ion (&)  relates  to  the  same  subject  matter  as  that  found  in 
the  immediately  preceding  and  following  subdivisions 
namely,  to  the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States  and  particularly  to  the  matter  of  providing  a 
remedy  which  is  there  taken  from  such  courts,  and  that 
this  subdivision  finds  full  scope  for  application  in  such 
places  in  which  the  District  Court  in  full  charge  of  the 
given  cause,  because  of  the  fact  that  the  debtor  or  adverse 
claimant  resides  without  the  territorial  limits  of  the  juris- 
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diction^  cannot  afford  a  remedy,  and  in  which  the  Circuit 
Courts  might  have  had  jurisdiction  except  for  the  pro- 
visions of  Section  23.  In  such  cases  the  State  Courts  have 
exclusive  jurisdiction  unless  there  is  such  diversity  of  citi- 
zenship as  permits  recourse  to  the  Circuit  Courts.  It  may 
be  that  a  trustee  by  virtue  of  subdivision  (&)  under  con- 
sideration may  at  his  election  resort  to  any  State  Court 
as  a  court  of  competent  jurisdiction  in  any  case  for  a  rem- 
edy, but  as  to  this  I  am  not  called  upon  to  express  an 
opinion.  I  am,  however,  clearly  of  the  opinion  that  sub- 
division (&)  does  not  exclude  a  resort  to  this  Court  in  any 
proceeding  by  the  trustee  arising  within  its  territorial  juris- 
diction." 

2.  That  Jurisdiction  Was  Conferred  and  Was  Not 
Taken  Away  in  Cases  of  Fraudulent  or  Preferen- 
tial Transfers,  Because  These  Suits  are  Not  such 
AS  "The  Bankrupt    .     .     .     Might  Have  Brought." 

To  Judge  Brown  of  the  Southern  District  of  New  York^ 
belongs  the  honor  of  first  having  announced  the  distinc- 
tion between  ordinary  rights  of  action  formerly  belonging  to 
the  bankrupt,  and  those  rights  of  action  which  are  peculiarly 
the  creatures  of  the  act.  This  may  be  said  to  be  the  most 
popular  construction  enunciated  prior  to  the  Bardes  case.* 

It  is  well  stated  by  Judge  Baker  in  Carter  v.  Hobbs'!' 
"It  seems  to  me  to  be  clear  that  where  the  trustee  brings 
a  suit  to  enforce  a  right  of  action  which  never  existed  in  the 
bankrupt,  the  District  Court  has  ample  jurisdiction  to  main- 
tain it.  The  trustee's  right  of  action  in  such  a  case  is  not 
a  derivative  one,  growing  out  of  a  prior  right  possessed  by 
the  bankrupt,  but  his  right  is  original,  created  by  law,  and 
in  the  enforcement  of  it  he  represents  the  creditors,  and  his 

•/«  re  Gutwillig,  90  Fed.  481. 

Vn  re  Brooks,  91  Fed.  509,  (Wheeler,  J.).  Carter  v.  Hobbs.  ga  Fed. 
595,  (Baker,  J.).  In  re  Crystal  Spring  Co.,  96  Fed.  945.  Murray  v. 
Bcal,  97  Fed.  569,  (Marshall,  J.).  Lowell  on  Bankruptcy,  412.  In  re 
Murphy,  2  N.  B.  News  393.  Pcpperdine  v,  Headley,  98  Fed.  863,. 
(Phillips,  J.).  In  re  Connolly,  2  N.  B.  N.  R.  557,  (R  F.  Hoffman^ 
Esq.,  Referee). 

'92  Fed.  595. 
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suit  is  in  eflfect  the  exact  equivalent  of  a  creditor's  bill  to 
reach  property  fraudulently  transferred." 

3.  That  Jurisdiction  Was  Conferred,  and  That 
Section  23,  Relating  Merely  to  Vendue,  Prevented 
Suit  in  any  District  of  Which  the  Defendant  Was 
Not  an  Inhabitant  "Unless  by  Consent  of  the  Pro- 
posed Defendant." 

Perhaps  the  ablest  plea  in  favor  of  jurisdiction  was  by 
Judge  Amidon  of  North  Dakota,®  whose  opinion  is  well 
worthy  of  careful  perusal.  Judge  Baker,  by  independent 
processes,  afterwards  reaches  the  same  conclusion.^ 

Jurisdiction  of  the  subject  matter  cannot  be  conferred  by 
•'consent"  though  jurisdiction  of  the  parties  may,^^  and 
hence  it  is  strongly  urged  that  the  only  effect  of  Section  23 
(6)  is  to  prevent  any  suit  except  in  the  circuit  of  which  the 
defendant  is  an  inhabitant,  tmless  by  his  "consent"*^ 

Judge  Amidon,  after  summing  up  the  difficulties  in  the 
case,**  concludes:  "We  will  now  endeavor  to  find  a  con- 
struction of  the  Bankruptcy  Act  which  will  harmonize  its 
different  provisions.  The  solution  of  the  whole  difficulty 
is  indicated  by  the  last  phrase  of  subdivision  'b'  of  Section 
23. — 'unless  by  consent  of  the  proposed  defendant.'  Those 
cotuts  which  have  denied  jurisdiction  have  entirely  passed 
over  this  clause.  It  certainly  renders  impossible  their  con- 
struction of  the  balance  of  the  subdivision.  If  the  limita- 
tion which  the  statute  imposes  may  be  set  aside  by  consent  of 
the  defendant,  then  it  must  relate  to  a  matter  wholly  subject 
to  hisdiscretion.  But  accordingto  the  interpretation  of  those 
courts  that  deny  jurisdiction,  it  relates  to  the  jurisdiction 
of  the  subject  matter.     It  is  elementary,  however,  that  juris- 

•/fi  re  Woodbury,  98  Fed.  833. 

•Shutts  V.  Bank,  2  N.  B.  N.  &  R.  3^0. 

"As  to  the  meaning  of  "consent:"  sec  In  re  G)nnolly,  57  Leg.  Int 
164,  (Apl.  20,  1900,  McPherson,  D.  J.),  9  Dist  Rep.  217. 

"Shepard  v.  Graves,  14  How.  505.  Wicldiffe  v.  Owings,  17  How.  47- 
Evans  v.  Gee,  11  Pet  80.    Hartzog  v.  Memory,  116  U.  S.  588. 

"/»  re  Woodbury,  96  Fed,  833,  (1900).  (See  also  HaU  v,  Kincdl, 
2  N.  B.  N.  R.  745,  where  the  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  (Gilbert,  Ross  and  Morrow,  Circuit  Judges)  quotes  with 
approval  from  Judge  Amidon's  opinion.) 
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diction  of  courts  as  respects  the  subject  matter  cannot  be  left 
to  the  discretion  of  the  parties.  That  jurisdiction  must  be 
created  and  defined  by  law,  and  if  it  does  not  exist  the 
action  of  the  Court  is  nullity,  notwithstanding  the  most 
solemn  stipulation  of  the  litigants.  My  conclusion,  there- 
fore, is  that  subdivision  'b'  does  not  relate  to  jurisdiction 
of  courts,  but  to  the  venue  of  suits.  Under  the  Federal 
statutes  in  force  at  the  time  the  bankrupt  law  was  passed, 
a  defendant,  with  certain  exceptions  not  now  important, 
could  not  be  sued  in  a  district  of  which  he  was  an  inhabi- 
tant; and  in  case  the  district  was  divided  into  divisions  he 
could  not  be  sued  except  in  the  division  of  which  he  was  a 
resident.  The  object  of  subdivision  'b*  was  to  apply  this 
restriction  specifically  to  suits  brought  by  trustees  under  the 
Bankruptcy  Act  but  that  act  furnishes  still  more  direct  cause 
for  the  limitation.  Under  Section  45  the  trustee  need  not 
be  a  resident  or  citizen  of  a  district  in  which  the  proceeding 
is  pending;  he  need  not  maintain  an  ofHce  in  the  district. 
It  would  frequently  occur  that  a  majority  of  the  creditors, 
especially  in  the  case  of  insolvent  merchants,  would  be  resi- 
dents of  a  district  other  than  that  of  the  bankrupt.  Take 
for  example  the  states  of  Wisconsin,  Iowa,  Indiana  and 
Michigan.  It  might  easily  happen  that  a  majority  of  the 
creditors  of  a  bankrupt  in  either  of  these  states  would  con- 
sist of  the  wholesale  dealers  at  Chicago ;  and  such  creditors 
might  naturally  prefer  to  place  a  trustee  from  their  own 
commtmity,  with  whom  they  are  personally  acquainted,  in 
control  of  the  bankrupt's  estate.  If  this  should  occur,  it 
would  be  possible  for  such  a  trustee  to  sue  any  debtor  of  the 
estate  from  either  of  the  states  named,  in  the  district  of  Il- 
linois if  he  should  be  found  there;  for  it  is  well  established 
that  when  one  sues  in  a  representative  capacity,  it  is  his  own, 
and  not  the  residence  or  citizenship  of  the  person  repre- 
sented that  fixes  the  venue  and  jurisdiction  of  Federal 
Courts:  Coal  Co.  v.  Blatchford,  11  Wall  172,  20  L.  Ed. 
179.  It  was  this  possible  hardship  that  Congress  had  in 
mind  when  it  adopted  the  language  contained  in  subdivision 
*b.'  But  these  statutes  forbidding  the  suing  of  a  defend- 
ant in  a  district  of  which  he  is  not  an  inhabitant,  or  a  di- 
vision of  which  he  is  not  a  resident,  creates  only  a  personal 
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privilege,  which  the  defendants  may  waive,  and  which  he 
does  waive  tuiless  he  makes  timely  objection.  Improve- 
ment Co.  V.  Gibney,  i6o  U.  S.  217,  i6  Sup.  Court  272,  40 
L.  Ed.  401.  It  was  to  give  force  to  this  rule  that  the  last 
phrase  of  subdivision  'b'  was  employed — 'unless  by  con- 
sent of  the  proposed  defendant*  In  the  light  of  these  con- 
siderations the  words  in  subdivision  'b*  *in  the  courts 
where'  should  be  given  their  obvious  sense  as  relating 
to  venue,  and  not  be  construed  as  meaning  'in  the  courts 
which  would  possess  jurisdiction/  Giving  to  subdivision 
'b'  this  construction  brings  all  the  provisions  of  the  bank- 
ruptcy act  on  the  subject  into  harmony,  and  also  harmonizes 
the  Act  of  1898  with  previous  statutes  of  the  same  char- 
acter as  they  have  been  interpreted  by  the  highest  Federal 
Courts." 

Some  of  the  general  considerations  in  favor  of  juris- 
diction may  be  thus  summarized : 

1.  Jurisdiction  undoubtedly  existed  under  the  Acts  of 
1841^*  and  1869**  notwithstanding  less  explicit  grants 
thereof. 

2.  Congress  has  not  the  constitutional  power  to  give 
State  Courts  exclusive  jurisdiction  '}^ 

3.  The  power  of  a  Court  of  Equity,  having  once  taken 
jurisdiction  of  a  rcan,  to  fully  adjudicate  all  questions  re- 
lating thereto  as  in  the  analogous  case  of  receiverships:** 

4.  The  express  power  to  appoint  receivers  for  the  pre- 
servation of  estates  (§2)  in  whom  is  vested,  by  operation 
of  law  the  title  to  the  property  transferred  in  fraud  of 
creditors,  (§70). 

"^Ex  parte  Christy,  3  Howard  312.  Mitchell  v.  Manfg.  Co.,  Fed 
Cases  662. 

'^Sherman  v,  Bingham,  Fed.  Cases  12762.  Goodall  v,  Ttittte,  Fed. 
Cases  5533.  (1872).    Lathrop  v.  Drake,  91  U.  S.  516,  (1875). 

"Martin  v.  Hunter,  14  U.  S.  304,  330.  Houston  v.  Moore,  18  U.  S. 
I,  27.  Robertson  v.  Baldwin,  165  U.  S.  27s,  (1896).  McLean  v. 
Bank,  Fed.  Cases  8885,  (McLean,  J.).  Stems  v,  U.  S.  Fed.  Cases 
13341.  I  Kent.  Comm.  395,  400.  2  Story  Const,  (3rd  Ed.),  H  1752- 
1755. 

"Tklurray  v.  Beal,  97  Fed.  568,  (1899)-  Porter  v.  Sabin,  149  U.  S. 
473.    White  V.  Ewing,  159  U.  S.  36. 
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5.  These  canons  of  construction  are  involved : 
(a)  An  exception  must  be  strictly  construed. 

(6)  A  remedial  statute  is  to  be  liberally  expounded. 

(c)  Apparently  conflicting  clauses  must,  if  possible,  be 
so  interpreted  as  to  give  effect  to  both. 

(d)  The  absurdity  of  first  granting  plenary  jurisdiction 
and  then  withdrawing  it  in  the  same  act. 

(e)  Section  23  "a"  would  be  entirely  nugatory  because 
Section  23  "b"  applies  to  all  courts. 

6.  "Congress  did  not  intend  to  trust  the  working  of 
the  bankrupt  system  solely  to  the  State  G)urts  of  twenty- 
six  states."*^ 

Judge  Lowell  has  contributed  an  exhaustive  opinion  to 
the  literature  of  the  subject,"  where  the  cases  are  col- 
lected. 

Ira  Jewell  Williams, 

August,  1900. 


"Ejt  parte  Christy,  3  How.  312. 
Vn  re  Hammond,  98  Fed.  845. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKRUPTCY. 

As  the  trustee  in  bankruptcy  is  subject  to  the  orders  of  the 
court,  it  might  seem  that  a  person  would  not  be  allowed  to 
refuse  to  serve  merely  on  the  ground  that  there  are 
.fJJUJj^ ,  no  assets  from  which  his  fees  could  be  paid.    How- 
ever In  re  Levy,  loi  Fed.  247,  decides  that  where 
the  bankrupt  files  the  affidavit  that  he  has  no  means  and  is 
unable  to  pay  even  the  preliminary  costs,  the  court  has  no 
power  to  require  a  person  to  serve  as  trustee  unless  the  creditors 
furnish  his  advance  fee  or  otherwise  arrange  with  him. 

In  In  re  Hoadley,  loi  Fed.  333,  the  bankrupt  was  a  devisee 

under  will  of  his  father,  whereby  the  latter  left  his  property  to 

his  wife  for  life,  remainder  to  the  children  of  tes- 

^^•^j[2^  tator  who  should  then  be  living,  in  equal  shares, 
the  issue  of  a  deceased  child  taking  their  parent's 
share.  The  District  Court  (S.  D.  N.  Y.)  held  that  under  the 
law  of  New  York  the  estates  of  the  children  of  the  testator 
were  contingent  until  the  death  of  the  widow,  therefore  no 
interest  passed  to  the  trustee  in  bankruptcy  of  one  of  them 
who  became  bankrupt  prior  to  that  time. 

The  District  Court  (E.  D.  N.  Y.)  has  decided  that  an  action 
for  breach  of  promise  of  marriage,  followed  by  the  seduction 
of  the  plaintifT,  is  an  action  of  contract  and  within 
^ffrii^r    ^^  terms  of  the  bankruptcy  act,  therefore  a  judg- 
ment in  such  an  action  is  discharged  by  the  dis- 
charge of  the  judgment  debtor  in  bankruptcy :   In  re  McCauley, 
loi  Fed.  223. 

CARRIERS. 

In  Lewis  v.  Chesapeake  Rwy,  Co,,  35  S.  E.  908,  the  defendant 

railroad  received  goods  for  consignment  to  a  steamship  com- 

Deiivcry  te  P^^X*  ^^  ^^^  ^^  lading  providing  that  defendant's 

wbarf  of     liability  should  cease  upon  delivery  **  to  the  steam- 

^^••"■"^'p    ship  company  or  on  the  steamship  pier  at  the 

otrmpaBjr    p^^^^**    jjj^  goods  Were  delivered  upon  a  pier 

owned  and  controlled  by  the  railroad  company,  but  which  the 

steamship  company  was  permitted  to  use,  and  were  there 
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CARRIERS  (Conthmed). 

destroyed  by  fire.  The  G>urt  of  Appeals  of  West  Virginia 
held  li)  that  the  bill  of  lading  contemplated  a  delivery  upon  a 
wharf  of  the  steamship  company  and  not  upon  one  of  the 
railroad,  and  (2)  that  even  if  the  latter  construction  were  in- 
tended, it  would  be  void  as  an  unreasonable  attempt  of  the 
carrier  to  escape  the  duty  of  delivery. 


CONSTITXrnONAL  LAW. 

Under  the  fourteenth  amendment  it  is  one  of  the  "privi- 
leges "  of  a  citizen  of  the  United  States  to  make  use  of  the 

„^^^,„,      flag  of  the  United  States  as  an  advertisement  for 

Pii«  m  selling  goods,  and  a  state  statute  forbidding  such 
Atfv«rtiitaf    an  use  of  the  flag  deprives  him  of  his  property 

*""■■  without  due  process  of  law.  So  the  Supreme 
Court  of  Illinois  decides  in  RusAsiraty.  People^  57  N.  E.  41, 
holding  that  the  police  power  is  not  broad  enough  to  cover 
cases  of  mere  "sentiment."  Cartwright,  C.  J.,  and  Wilkin  and 
Carter,  J  J.,  dissented,  and,  though  no  dissenting  opinions  ap- 
pear, we  imagine  that  a  very  strong  one  could  be  written. 

It  was  formerly  held  that  although  a  state  could  not  tax  an 
agency  of  the  federsd  government,  yet  the  United  States  could 
steteAfMwy.  tax  at  pleasure  the  agency  of  a  state.  However, 
Tcnttoa  by  smce  thecasc  of  U.  S.  v.  B.&  O.R.  J?.,  17  Wall. 
uaitod  States  322,  the  rule  has  been  different,  and  it  is  now  held 
that  the  taxing  power  of  the  United  States  is  limited  to  the 
same  extent  as  that  of  the  states.  But,  in  U.  S.  v.  Owens, 
100  Fed.  70,  Judge  Adams,  of  the  Circuit  Court  (K  D.  Mo.), 
carries  the  doctrine  of  state  exemption  a  little  too  hv  in 
holding  that  the  United  States  has  no  power  to  impose  a 
stamp  tax  on  a  bond  given  by  a  saloon  keeper,  who  has 
received  a  license,  for  the  proper  conduct  of  his  business.  The 
opinion  proceeds  upon  the  ground  that  the  granting  of  the 
license,  in  return  for  the  bond,  constitutes  a  contract  between 
'the  licensee  and  the  state,  which  is  clearly  wrong.  The  judge 
says  that  since  the  United  States  could  not  tax  the  license,  it 
cannot  tax  the  bond.  Granting  that  no  tax  could  be  imposed 
upon  the  license,  the  conclusion  arrived  at  does  not  follow  by 
any  means. 

It  is  well  settled  that  the  constitutional  provision  in  regard 
to  public  trials  is  to  be  interpreted  in  a  reasonable  manner  and 
RsMfeivtato,  does  not  deprive  courts  of  a  certain  amount  of 

iMMri«ioa     discretion  in  regard    to  the  conduct  of  cases. 

•f  c^rt  p^^pi^  y  ffal/,  64  N.  Y.  SuppL  433,  applies  this 
principle  to  a  statute  passed  to  carry  out  the  constitutional 
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CONSTITUTIONAL  LAW  (Contiiiticd). 

mandate.  The  New  York  Civil  Code  (§  5)  provides  that  the 
sittings  of  every  court  shall  be  public  and  every  citizen  may 
freely  attend  the  same,  except  that  in  trials  and  actions  on 
certain  named  subjects  the  trial  judge  shall  have  authority  to 
exclude  all  but  interested  persons.  The  Supreme  Court  of 
New  York  held  that  even  where  the  trial  involved  a  subject 
not  mentioned  in  the  exception  of  the  statute,  the  court  had 
authority  to  exclude  from  the  court-room  the  spectators 
probably  drawn  there  by  desire  to  hear  the  loathsome  details 
of  the  case 

While  the  legislature  may  require  that  notice  of  intention 
to  bring  an  action  against  a  municipal  corporation  must  be 
ncUm  •!      given  within  a  specified  time  after  the  accrual  of 
iBtMrttoa  te   the  cause  of  action,  yet  such  requirement  of  notice 
BriBf  Suit     must  be  reasonable.     So  where  it  was  provided  in 
a  village  charter  that  no  action  for  personal  injuries  against 
the  village  could  be  brought  unless  the  plaintiff  gave  notice 
to  the  village  of  his  intention  to  sue,  which  notice  must  be 
received  within  forty-eight  hours  after  the  accident,  the  Su- 
preme Court  of   New  York  held  the    provision    void,  as 
depriving  the  plaintiff  of  a  property  right  under  the  fourteenth 
amendment  to  the  constitution  of  the  United  States :  Green  v. 
Village  of  Portjarvis,  64  N.  Y.  Suppl.  547. 


CONTRACTS. 

Ever  since  the  case  of  Williams  v.  Carwardine^  4  B.  &  Ad. 
621,  it  has  been  a  mooted  question  whether  or  not,  when  a 
reward  is  oflered  for  certain  information,  the  infor- 
mation must  be  given  with  the  express  purpose  of 
obtaining  the  reward,  in  order  to  constitute  a 
binding  contract  VUty  v.  Eley,  64  N.  Y.  Suppl. 
397,  holds  that,  under  the  New  York  rule,  (i)  the  information 
must  be  given  with  the  knowledge  of  the  reward,  and  (2)  it 
must  be  given  for  the  express  purpose  of  obtaining  the  reward, 
so  that  (3)  the  reward  is  not  earned  by  the  informer  if  the 
information  is  extorted  from  him  by  threats  of  arrest 

Henry  v.  Rawelly  64  N.  Y.  Suppl.  488.  is  a  questionable  deci- 
sion of  the  Supreme  Court  of  New  York,  which  should  be 
BfcMh  •!     appealed.    In  1872  A.  and  B.  entered  into  a  con- 
t  te    tract  whereby  A.  promised  to  board  and  lodge  B. 
'y"**    for  the  rest  of  her  life,  in  consideration  for  which 
B.  promised  to  leave  all  her  property  by  will  to  A. 
B.  boarded  with  A.  until  1884,  when  she  left  A.  without  cause 
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CONTRACTS  (ConUnued). 

and  did  not  return  to  the  end  of  her  life,  in  18981  when  it 
appeared  that  she  had  not  left  A.  all  her  property.  In  an  action 
by  A.  against  the  estate,  it  was  held  that  the  only  breach  of 
contract  occurred  in  1884,  when  B.  repudiated  it,  and  not  in 
1898,  therefore  A/s  cause  of  action  was  barred  by  the  statute 
of  limitations. 


CORPORATIONS. 

\n  Johnson  Co,  v.  Chamber  of  Commerce,  82  N.  W.  795,  the 
Supreme  Court  of  Michigan  discusses  the  nature  of  the 
rAfMstneoto  P^wer  given  by  the  charter  of  a  corporation  to 
for  ABBoai  the  directors  to  assess  annual  dues  against  the 
DoM, Debts  stockholders.  It  was  held  (i)  that  such  a  power 
authorizes  assessments  only  for  the  incidental  expenses  of  the 
corporation  and  not  for  the  purpose  of  paying  its  general 
indebtedness,  and  (2)  where  the  directors  have  assessed  and 
collected  the  dues  for  a  certain  year,  a  corporate  creditor  can- 
not maintain  a  creditor's  bill  to  compel  tiie  directors  to  levy 
an  extra  assessment 

Where  an  electric  corporation  receives  permission  from  a 

city  to  erect  poles  and  wires,  which  it  maintains  for  a  number 

of  years,  the  city  is  estopped  from  alleging  that 

^*****">J^    the  act  under  which  the  corporation  was  incorpo- 

^'*"  rated  gave  it  no  power  to  conduct  such  a  business 

and  that  the  franchise  conferred  upon  it  by  the  city  was  void  : 

Electric  Co.  v.  Wyandotte,  82  N.  W.  (Mich.),  821. 

The  Illinois  courts  follow  consistently  the  doctrine  of  the 
Supreme  Court  of  the  United  States  that  an  ultra  vires  con- 
uitra  vires  tract  is  absolutely  void,  and  no  amount  of  ac- 
contract,  ceptance  of  benefits  by  the  corporation  will  render 
'^•^•PP*'  it  liable  on  such  a  contract.  The  latest  Illinois 
case  on  the  subject  is  Best  Brewing  Company  v.  Klassen,  57 
N.  E.  20,  where  a  brewing  company  became  surety  upon  an 
appeal  bond  of  a  liquor  dealer,  a  clearly  ultra  vires  act  The 
Supreme  Court  of  Illinois  decided  that  the  &ct  that  the  eflfect 
of  the  bond,  in  enabling  the  dealer  to  continue  his  business 
and  thus  purchase  the  brewing  comi>any's  beer,— even  if  such 
facts  would  constitute  a  benefit  in  the  eye  of  the  law, — did  not 
estop  the  company  from  pleading  the  invalidity  of  the  con- 
tract Of  course  this  rule  does  not  apply  where  the  contract 
is  intra  vires,  but  merely  irregular :  Brewing  Co,  v.  Flannery^ 
137  111.  309. 
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CRIMINAL  LAW. 

In  State  v.  HUl,  35  S.  R  831,  the  Court  of  Appeals  of  West 
Virginia  reversed  a  cpnviction  for  burglary  upon  a  seemingly 
BuFghuy,  immaterial  point  The  indictment  alleged  that  the 
indictaMiit,  goods  were  stolen  from  a  car  of  the  "  Pittsburg, 
vartence  Cincinnati,  Chicago  and  St  Louis  Railroad  Com- 
pany, in  the  custody  of  the  Baltimore  and  Ohio  Railroad 
Company.*'  On  trial  it  appeared  that  the  car  belonged  to  the 
**  Pittsburg,  Cleveland^  Chicago  and  St  Louis  Railroad  Com- 
pany," which  was  in  the  custody  of  the  Baltimore  and  Ohio 
Railroad  Company.  It  was  held  that  the  variance  was  fatal, 
even  though  the  court  admitted  that  it  was  unnecessary  to 
specify  the  actual  owner  of  the  car  in  the  indictment,  since 
the  car  was  both  alleged  and  proved  to  have  been  in  the 
custody  of  the  Baltimore  and  Ohio  Railroad  Company,  which 
special  ownership  would  have  been  sufficient  to  support  con- 
viction under  the  indictment  The  decision  seems  to  violate 
the  general  modem  rule  that  variance  in  an  immaterial  point 
is  not  Coital. 

Under  the  Indiana  decisions  it  would  seem  that  where  a  bar- 
tender illegally  sells  liquor  on  Sunday  in  violation  of  the 
express  orders  of  the  proprietor  of  the  saloon,  and 
^'SSwmMvb    without  the  knowledge  of  the  latter,  the  proprietor 
is  not  guilty  of  a  criminal  offence :  Rosenbaum  v. 
State,  57  N.  E.  156. 


COURTS. 

The  general  jurisdiction  of  the  federal  courts  over  actions 
for  penalties  and  forfeitures  is  vested  in  the  District  Courts. 
Soft  aikfor    The  United  States  Statute  (§  629,  R.  S.)  gives  the 
coi>jrigM     Circuit  Courts  jurisdiction  of  **  all  suits  at  law  or 
^^^        equity  arising  under  the  patent  and  copyright 
laws."     It  having  been  decided  that  a  suit  to  recover  the  pen- 
alty of  one  dollar  for  having  possession  of  each  copy  of  an 
infringed  photograph,  was  a  penal  one   {Brady  v.  Daly,  20 
Sup.  Ct  64),  the  question  arose  whether  such  suit  should  be 
brought  in  the  District  or  the  Circuit  Court :  Falk  v.  Curtis 
Pub.  Co.,  100  Fed.  77.    Judge  Dallas,  of  the  Circuit  Court  (E. 
D.  Penna.)  while  remarking  that  the  point  had  never  been 
decided  directly,  held  that  the  Circuit  Court  could  properly 
hear  the  case,  although  the  jurisdiction  in  such  cases  was 
probably  concurrent 


DAMAGES. 

In  Kraemery.  Met.  Street  Rwy.  Co,,  64  N.  Y.  Suppl.  618,  the 
plaintiff  sustained  injuries  to  her  knees,  whereby  she  expended 
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DAMAGBS  (Coiitinaed). 

^i,6oo  on  physicians  and  nurses,  was  unable  to 
n^-^ylT    walk  for  eighteen  months  after  the  accident  and 

would  probably  never  be  able  to  walk  any  great 
distance  or  up  and  down  stairs  without  suffering  considerable 
pain.  The  Supreme  Court  of  New  York  held  that  a  verdict 
of  ^15,000  was  excessive  and  ordered  a  new  trial  conditioned 
upon  the  pUuntiff's  refusal  of  a  judgment  for  $7,000,  together 
with  the  amount  of  the  actual  expenses. 


DEEDS  AND  MORTGAGES. 

The  doctrine  of  incorporation  by  reference  has  grown  up 
as  a  part  of  the  law  of  wills,  but  there  is  no  reason  why  it 

should  not  apply  equally  to  the  case  of  other 
hy  StoTiimt  instruments    in    writing.      Thus    a    Connecticut 

Statute  (§  3016)  provides  that  certain  chatteb  may 
be  mortgaged  by  a  deed  containing  ''  a  particular  description 
of  such  personal  property,  executed,  acknowledged  and  re- 
corded as  mortgages  of  land."  In  Surety  Co.  v.  Cycle  Co.,  100 
Fed.  40,  the  mortgage  itself  did  not  contain  a  description  of 
the  chattels,  but  referred  to  a  schedule  which  was  annexed 
and  recorded  at  the  same  time.  The  schedule  itself  was  not 
subscribed  or  acknowledged.  The  Grcuit  Court  (D.  Conn.), 
very  properly  held  that  the  application  of  the  doctrine  of  in- 
corporation by  reference  caused  the  schedule  to  become  part 
of  the  mortgage,  so  as  to  render  it  valid  under  the  statute. 


EVIDENCE. 

In  Comm.  v.  Reagan,  56  N.  E.  577,  Hammond,  J.,  of  the 
Supreme  Court  of  Massachusetts  gives  an  interesting  discus- 
CfprtcBcj    ^^^  ^^       respective  duties  of  the  court  and  jury 
^rm^t^rn,  ^^  regard  to  tiie  competency  of  witnesses.    The 
Provtacs  •! '  principal  point  decided  was  that  when  a  witness  is 
cojwt  ««i     objected  to  on  the  ground  of  his  youth,  the  ques- 
^^        tion  of  his  competency  is  for  the  judge  alone. 
The  court  then  discussed  the  case  of  the  offer  of  a  confession, 
which  is  objected  to  on  the  ground  that  it  is  involuntary ;  say- 
ing that  it  is  the  duty  of  the  court  to  decide  in  the  first 
instance,  even  where  the  testimony  is  conflicting.  In  Pennsyl- 
vania it  would  seem  that  it  is  a  question  wholly  for  the  jury. 
See  Comm.  v.  Epps^  193  Pa.  5 12. 


INSURANCE. 

In  Cannon  v.  Phoenix  Ins.  Co.,  35  S.  E.  775,  the  Supreme 
Court  of  Georgia  discussed  the  liability  of  an  insurance  corn- 
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INSURANCE  (Contimied). 

«•  PrtoMiiy  ••  P^y  ^^^  ^  "  friendly"  fire  as  opposed  to  its  liability 
•Ml  for  an  "  hostile "  fire.  In  that  case  policy  insured 
a^nst  *'  direct  loss  and  damage  by  fire/'  and  the 
damage  complained  of  was  caused  by  a  stovepipe 
which  refused  to  work,  flooding  the  rooms  with  soot,  and 
heating  the  woodwork  so  that  water  had  to  be  used  to  cool  it. 
Held,  that  since  the  only  fire  in  question  was  contained  in  its 
proper  place,  the  stove,  the  damage  to  the  building  was  not 
caused  by  an  hostile  fire  within  the  meaning  of  the  policy. 

The  medical  examiner  of  an  insurance  company  has  no 
power  to  waive  non-compliance  with  the  terms  of  the  policy. 

waiT«r,  Thus  in  Desm0nd  v.  Benevolent  Legion^  64  N.  Y. 
Airthorityof  Suppl.  406,  the  applicant  stated  to  the  medical 
^^"■*^*  examiner  that  he  had  never  applied  for  insurance 
in  that  association  before,  and  his  answers  were  warranted  to 
be  true  in  his  application ;  whereupon  the  examiner  passed  him, 
and  the  policy  was  issued  It  appeared  that  several  years  before 
the  applicant  had  applied  for  insurance  in  the  association  and 
had  been  rejected  by  the  same  medical  examiner,  who  had 
made  a  note  of  the  rejection  in  his  books.  The  Supreme 
Court  of  New  York  decided  that  even  if  the  medical  examiner 
was  chargeable  with  knowledge  of  the  former  application,  his 
action  could  not  be  construed  as  a  waiver,  since  it  was  beyond 
the  scope  of  his  authority. 

In  contrast  to  the  above  case  may  be  cited  Allison  v.  Steven- 
son, 64  N.  Y.  Suppl.  481,  decided  by  the  same  court  at  the 
same  term,  to  the  eflfect  that  where  a  by-law  of  the  association 
provides  that  the  insured  may  designate  the  beneficiary  by 
filing  with  the  association  a  writing  duly  signed  and  ac- 
knowledged as  a  will;  and  a  paper,  not  acknowledged,  is  filed 
with  the  treasurer  of  the  association,  by  whom  it  is  retained 
without  objection  until  the  death  of  the  insured,  the  associa- 
tion is  deemed  to  have  waived  compliance  with  the  by-law. 
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REMEDIES  OP  A  WRONQPULLY  DISCHARGED 
EMPLOYE. 

Contract — Res  Adjudicata — Judgment  a  Bab  to  Sbconi> 
Suit  upon  Same  Cause  of  Action.— ulUsn  v.  Colliery  Engineen 
Co.,  46  Ail.  R.  (Pa.)  899,  (1900).  A  few  cases  may  with  advantage 
be  added  to  the  interestmff  Dote  (39  Am.  Law  R%.  N.  S.,  428) 
upon  Alui  V.  Nadeau,  44  AtL  891,  (1899),  holding  that  a  wrongfully 
discharged  employe  may  bring  only  one  action.  AUe  v.  Nadeau  is 
not  only  not  the  law  of  Pennsylvania,  but  is  contrary  to  the  weight 
of  authority.  The  Supreme  Court  of  Pennsylvania,  in  an  opimon 
handed  down  by  Mr.  Justice  Fell,  on  Jul^  11, 1900  (after  the  July 
issue  of  this  magazine  went  to  print\  decided  that  where  a  servant 
whose  wages  are  payable  periodically  is  wrongfully  discharged  he 
may  maintain  separate  actions  for  each  installment  of  salary :  AUen 
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y.  ChOiery  Engineers  Company,  46  AUaotic  Reporter,  899,  (1900), 
the  Court  said : 

.  <•  The  ffenerallj  recognized  rale  is  that  an  employe  for  a  fixed 
period  who  has  been  wrongfiiUy  discharged  may  either  treat  the  con- 
tract as  eziatin^  and  sue  for  his  salary  as  it  becomes  due,  not  on  a 
quantum  meruit,  but  by  virtue  of  the  special  contract,  hie  readir 
nees  to  serve  being  considered  equivalent  to  actual  sendee,  or  he  may 
sue  for  the  breach  of  contract  at  once  or  at  the  end  of  the  contract 
period,  but  for  the  breach  he  can  have  but  one  action  ;  2  Smi&'s 
JLeading  Cases,  note  to  Cutter  y.  Powell,  7  Am.  Law  Beg.  ^N.  8.), 
148,  note  to  Huntington  v.  R.  R,  Co,  Our  cases  are  in  entire  har- 
mony with  this  rule.  In  Algeo  v.  Algeo,  10  S.  &  R,  236»  it  was 
held  that  where  the  performance  of  the  services  had  been  prevented 
by  the  discharge  of  the  employe,  he  must  declare  on  the  special 
agreement  and  could  not  recover  on  the  implied  promise,  as  the  law 
would  infer  the  promise  from  the  acts  of  tne  plaintiflTonly  and  net 
from  the  acts  of  prevention  by  the  defendant  In  Clay  Telephone 
Co.  V.  Root,  17  W.  N.  C,  200,  the  plaintiff  sued  during  the  contract 
period  on  an  agreement  which,  as  in  this  case,  was  severable  beotuse 
the  consideration  was  apportioned.  In  the  opinion  in  Kirk  v.  Hart- 
man,  63  Pa.  97,  it  was  said  by  Sharswood  J.,  that  a  servant  dis- 
missed without  cause  before  the  expiration  of  a  definite  period  of 
employment  could  maintain  an  action  of  debt  on  the  special  agree- 
ment. 

**  It  follows  that  if  the  recovery  in  the  New  York  Court  was  for 
the  indallmenlB  of  salary  then  due,  as  alleged  in  the  declaration  in  this 
case,  the  plaintiff  may  maintain  Us  action ;  if  it  was  for  damages  for 
breach  of  the  contract  as  averred  in  the  plea  filed,  he  is  concluded 
by  it." 

This  decision  of  course  supersedes  Eisenhower  v.  School  Distrust, 
18  Pa.  Superior  Court,  57,  (February  16,  ;1900),  in  which  a  pre- 
cisely opposite  conclusion  was  reached  by  the  Superior  Court  ot 
Pennsylvania. 

AUm  V.  Colliery  Engineers  Company  is  supported  by  the  great 
weight  of  authority. 

"  It  is  not  a  matter  of  doubt  that  when  a  contract  is  made  for  per- 
sonal services,  for  a  particular  term,  at  stipulated  wages,  if  the  party 
employed  is,  without  cause,  discharged  auritig  the  term  . 
he  is  not  compelled  to  accept  the  breach  of  his  employer  as  a  ter- 
mination of  the  contract.  ...  If  the  wa^  are  payable  by 
installments,  he  may  sue  for  and  recover  each  installmeDt  as  it  be- 
comes due:"  Strauss  Y.  Meertief,  64  Ala.  299,(1879);  LiddellY. 
Chidester,  84  Ala.  508,  (1887). 

**  The  salary  being  payable  weekly,  she  could,  at  any  time,  sue  for 
all  due  her  at  the  time  of  commencing  suit,  without  barring  her 
right  to  afterward  sue  for  and  recover  salary  subsequently  becoming 
due."    ifc^Bwy  V.  fioci,  37  Minn.  402,  (1887). 

Where  wages  are  payable  weekly  or  monthly,  each  installment 
gives  rise  to  a  separate  cause  of  action :  Britton  v.  Turner,  6  N.  H. 
481,(1884);  Whitaker  v.  Sandifer,!  Duvall  (Ky.)  261,(1864); 
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ArmMd  v.  Nash,  31  Mim.  301,  (1856) ;  Blun  v.  Sterne,  53  Ga. 
82^1874) ;  Badger  v.  !Ztt«mi6, 15  Pick  409,  (1834), 

Where  money  ia  pa jable  bj  instaUmeDta,  a  distmot  oauae  of  aetioa 
ariaes  upon  the  falling  due^  of  each  installment,  and  thej  may 
be  leoovered  in  succeflBiTe  actions ;  nor  will  a  recovery  for  one  sndb 
installment  bar  an  action  for  another  which  fidls  due  after  the  com- 
mencement of  the  first  action  :  JETomm  v.  Beaver,  31  Pa.  58,  (1857) ; 
Am^  Y.  Noah,  31  Miss.  361,  (1856) ;  Pried  y.  Deaver,  22  Mo. 
App.  276,  (1886) ;  Weiler  v.  Henarie  (Oreg.),  18  Pac.  Bep.  614, 
(1887). 

AUe  Y.  Nadeau  assumes  that  a  contract  of  employment,  with 
wages  payable  in  installments,  is  indivisible ;  in  fiust,  counsel  in  that 
case  seem  to  have  so  admitted.  But  that  very  question  is  the  vital 
point  in  the  case.  When  the  consideration  is  expressly  or  impliedly 
apportioned,  the  contract  is  not  entire  but  severable,  and  successive 
actions  lie :  lAioeeeo  OH  Co.  v.  Brewer,  66  Pa.  355,  (1870) ;  Ruga  v. 
Ifoore,  110  Pa.  236,  (1885);  GWv.  Lamher  Co.,  151  Pa.  534, 
(1892) ;  MeLaugMin  v.  Hess,  164  Pa.  570,  (1894). 

The  maxim  "nemo  debit  vexari  ei  constet  euruz  quod  ri  pro  una  et 
eadetn  eatiea "  can  therefore  have  no  application,  for  there  are,  in 
fiu^t  and  in  law,  several  distinct  and  separate  causes  of  action  for  the 
various  installments  of  salary  as  they  fall  due.  Of  oeuise,  as 
pointed  out  by  Mr.  Justice  Fell,  the  discharged  employe  may, 
if  he  so  elect,  ^  sue  for  the  breach  of  contract  at  once  or  at  the 
end  of  the  period,''  [Bee  WUke  v.  Harrison,  166  Pa.  202,  (1895)], 
but  possibly  the  wiser  plan  would  be  to  sue  for  salary  as  salary, 
after  it  has  in  fact  accrued,  and  not  compel  the  jury  to  guess  as  to 
the  plaintiff's  probable  earnings  during  the  remainder  of  the  term. 
**  An  employe  for  a  determinate  period,  if  improperlj^  dismissed  be- 
fore the  term  of  service  has  expired,  is  pnma/ooie  entitled  to  recover 
the  stipulated  compensation  for  the  whole  term  " :  Kirk  v.  Harlman, 
63  Pa.  107,  (1869) ;  King  v.  Steiren,  44  Pa.  105,  (1862). 

'^  Subject  ...  to  a  reduction  by  the  amount  of  what  he 
has  earned,  or  might  have  earned,  in  the  meantime  by  other  employ- 
ment"  :  Note  to  HunHngUm  v.  R.  R.  Co.,  7  Law  B^.  (N.  &  148), 
1867. 

Although  evidence  of  plaintiff's  earnings  dsewhere  is  technicallv 
matter  for  affirmative  defence,  as  a  matter  of  practice  it  is  as  w^ 
to  frankly  prove,  while  the  plaintiff  is  on  the  stand,  his  diligent 
efforts  to  secure  other  employment,  and  tiie  amount  earned  therdn. 

Ira  Jewell  WilUama. 
August,  1900. 
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Banks  and  Bankinq.    Bt  John  M.  Zane  :  T.  H.  Flood  &  Co., 
Chicago.    1900. 

This  work,  we  can  safely  assert,  is  more  than  a  restatement  of  the 
law  of  banlung.  It  is  a  yery  Uiorough  treatise  u^n  the  theory 
underlying  that  law.  The  author  is  a  forceful  and  original  thinker ; 
and,  while  he  admits  that  not  all  his  doctrines  are  in  accord  with 
authority,  they  are  well  defended  in  the  text  He  shows  a  decided 
tendency  to  ding  to  the  common  law,  and  it  is  upon  that  bads  that 
he  thinks  the  solution  of  the  undesirable  inconsistencies  in  our  law 
rests.  At  one  place  he  remarks :  '^  It  is  the  idea  of  bailment  which, 
properly  carried  out,  will  render  banking  law  symmetrical  and  uni- 
form the  world  over." 

The  author  strenuously  upholds'^the  United  States  rule  that  the 
holder  of  a  check  cannot  sue  the  bank  for  failure  to  pay  (§  147). 
He  devotes  a  whole  section  to  the  refutation  of  the  arguments  of 
Daniel  and  of  Morse,  who  hold,  with  the  Illinois  and  other  State 
Courts,  the  opposite  view. 

The  view  of  Morse  is  that  it  is  the  duty  of  the  bank,  if  it  have 
unencumbered  funds  to  the  amount  of  the  check,  to  pay ;  t.  e.,  there 
is  a  quasi-contract  between  the  holder  and  the  bank.  Again,  he 
ai]^es  that  presentment  works  an  actual  assignment  of  the  fiond. 
Finally,  he  says  there  is  a  contract  between  the  bank  and  the 
depositor  that  the  former  will  pa;^  any  one  whom  the  latter  orders  it 
to  pay  rMorse,  Banks  and  Banking,  §  499). 

Zanes^  answer  to  the  first  contention  is  that  the  weight  of  au- 
thority shows  that  there  is  no  customary  duty  upon  the  {Mirt  of  the 
bank  to  pay  the  holder  of  the  check,  which  could  give  rise^  to  an 
action  founded  on  quasi-contract  He  disagrees  entirely  with  the 
second  ground.  To  the  last  he  replies  that  there  is  no  contract, 
expressed  or  implied,  from  the  circumstances  of  the  deposit  in  fkvor 
of  the  holder.  He  says  the  duty  of  the  bank  to  pay  whomsoever 
the  depositor  directs  is  enforceable  by  the  depodtor,  not  upon  the 
grounds  of  contract,  but  of  quasi-contract  Again,  even  if  there 
were  such  a  contract,  there  is  no  privity  between  the  bank  and  the 
holder. 

We  do  not  believe  that  the  author's  contention  that  there  is  only 
a  quasi-contract  between  the  bank  and  the  depositor,  is  tenable. 
There  is  clearly  a  benefit  derived  by  the  bank  from  the  use  of  the 
mone^,  and,  in  return  for  this,  it  promisee  to  pay  to  whomsoever  the 
depositor  directs.    Here  we  have  all  the  essentials  of  a  contract 

The  author  frequently,  in  his  book,  calls  things  quasi-contracts 
that  are  usuallv  considered  implied  or  expressed  contracts.  For 
instance  (§  62)  he  maintains  that  tiie  obligation  of  a  stockholder  to 
pay  an  assessment  of  one  hundred  per  cent  on  his  stock  is  not  a 
contract  created  by  his  subscription  for  stock,  but  a  quasi-contract 
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arifliiig  from  the  cuslomarj  dut^  of  Btookholden  to  answer  for  the 
debts  of  an  insolvent  corporation.  This  Question  has  lost  been 
argued  in  the  caseof  WoodwHh  v.  Bowlei,  60  Fac.  (Kas.),  331, 1900, 
where  the  question  of  the  impairment  of  the  obligation  of  contract 
hinged  on  the  point  whether  the  stockholder's  liabilitj  arose  in 
contract  or  quasi-contract  The  court  held  that  it  was  clearlj  a 
contract 

To  return  to  the  question  of  a  bank's  duties  to  the  holder  of  a 
check,  it  seems  that  the  lack  of  privity  between  the  holder  and  the 
bank  does,  under  the  weight  of  authority,  deprive  the  former  of  his 
action.  Daniel  (  Negotiable  lustrum.  §  163«),  attemjpts  to  supplj 
this  lacking  element  on  the  theory,  that  by  the  act  or  iH^sentment, 
priority  is  created.  It  does  not  seem  that  this  doctrine  has  yet  been 
adopted. 

We  cannot  approve  of  the  author's  caustic  criticism  of  the  Illinois 
Court  They  are  certainlv  not  to  be  despised  for  holding  an 
opinion  adopted  by  two  such  eminent  writers  as  Morse  and  Daniel. 
It  is  true  that  uniformity  is  desirable  in  our  banking  law ;  but  we 
cannot  expect  a  court  to  decide  in  fiivor  of  that  to  which  they  can- 
not a^ree.  That  we  should  have  these  discordant  opinions  is  one  of 
the  disadvantages  of  our  political  system,  which  are  more  than 
oflset  by  its  advantiu;es.  Furthermore,  the  objection  to  the  niinois 
rule  is  purely  a  technical  one,  and,  if  the  bankiuK  interests  of  this 
country  should  in  the  future  demand  a  different  nue  in  this  respect, 
should  not  stand  in  the  way  of  the  alteration. 

The  author,  throughout  the  work,  seems  very  much  dissatisfied 
with  the  banking  law  of  Illinois.  This  state  comes  in  for  more 
adverse  criticism  than  any  other.  The  author  is  a  member  of  the 
Chicago  bar,  and  it  may  be  that  this  fact  leads  him  to  see  more 
defects  in  the  law  of  that  state  than  in  that  of  others. 

The  value  of  the  work  is  much  increased  by  the  appendix  which 
contains  all  the  Federal  laws  in  relation  to  National  banks.  The 
work,  while  containing  the  legal  discussions  to  which  we  have 
referred,  still  commends  itself  to  the  practical  banker.  We  can 
recommend  it  to  all  our  readers. 


The  Civil  Law  in  Spain  and  Spanish  America,  including 
Cuba,  Pubrto  Rico,  and  Philippinb  Islands,  etc.  By  C. 
a  Walton,  Washington,  D.  C.  W.  H.  LowdermUk  A  Co. 
1900. 

Undoubtedly  the  question  of  most  general  interest  to  Americans, 
be  they  publicists  or  private  persons,  is  at  the  present  time  concern- 
ing our  new  rights  and  duties  growing  out  of  the  acquisition  of 
territory  from  Spain  in  consequence  of  the  late  war.  Whether  we 
regard  the  acquir^nent  of  any  or  all  of  our  new  island  possessions  as 
a  stupendous  blunder,  or  whether  we  regard  it  as  simply  a  fulfillment 
of  our  national  destiny,  or  whether  we  take  the  middle  ground — and 
probably  the  true  one— that  it  was  neither  an  unbounded  blesdng 
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Dor  an  anmixed  misfortune,  the  subject  is  of  peculiar  interest.  By 
consequence,  therefore,  anything  bearing  even  remotelv  on  this  topic 
is  interesting  and  it  is  to  uiwyerB  especially  that  Mr.  Walton's  book 
will  appeal.  It  is  not  our  purpose  here  to  enter  into  an  elaborate 
discussion  of  this  valuable  work,  since  space  forbids.  Suffice  it  to 
say  that  the  book  contains,  besides  an  elaborate  historical  introduc- 
tion and  a  translation  of  the  Spanish  Civil  Code  of  1889  (extended 
to  Cuba,  Puerto  Rico  and  the  Philippines),  much  supplementary 
matter  of  importance  as  well  as  the  Spanish,  Mexican,  Cuban  and 
Puerto  Rican  autonomical  constitutions.    Mr.  Walton  would  seem 

eculiarly  fitted  for  this  work,  bein^  a  Doctor  of  the  University  of 
adrid,  Liicenciate  (Bachelor)  of  l^e  University  of  Havana  and 
member  of  the  bar  of  the  District  of  Columbia  and  of  that  of  the 
Supreme  Court 

Passing  by  the  historical  introduction,  which  is  exceedingly  inter- 
esting as  an  illumination  of  comparative  iurisprudence,  we  come  to 
this  statement  on  page  112 :  "If  the  conflicting  difiereuces  between 
the  local  and  common  law,  peculiar  to  Spain  and  which  have  little 
force  in  Cuba,  Puerto  Rico,  and  the  Philippines,  are  eliminated 
from  the  Spanish  Gvil  Code,  and  a  few  amendments  in  harmony 
with  Unitea  States  institutions  are  substituted  for  the  provisions 
which  relate  to  monarchical  institutions,  there  would  result,  in  the 
opinions  of  those  familiar  with  the  subject,  a  most  excellent  code 
suitable  for  the  people  of  Puerto  Rico  and  the  Philippines."  This 
is  also  the  opinion  of  former  Judge  Howe,  of  Louisiana,  writing  in 
the  Yale  Lano  Journal  for  July,  Manifestly  such  an  arrangement 
would  be  advantageous  even  though  the  laws  are  not  indigenous  to 
the  islands,  if  only  because  it  would  avoid  the  confusion  which  would 
necessarily  ensue  upon  introducing  our  own  common  law  in  its 
entirety  into  them.  It  is  to  be  noted,  however,  that  neither  our 
author  nor  Mr.  Howe  advocates  the  retention  of  the  criminal  code. 

We  are  sure  that  Mr.  Walton's  book  will  be  welcomed  bv  students 
of  law  everywhere,  involving  as  it  does  much  new  and  hitherto 
generally  inaocesrible  matter,  and  containing  the  fruits  of  much 
laborious  research. 

E.  B.  &,  Jr. 


The  Amebican  Law  of  Replevin  and  Kindred  Actions. 
By  RoBWELL  Shinn,  LL.  D.  Illinois  College  of  Law,  Chicago : 
T.H.Flood&Co.    1899. 

Probably  no  book  on  this  subject  shows  traces  of  greater  industry 
and  research  than  this  work  by  Professor  Shinn.  Not  content  with 
a  statement  of  the  common  law  principles  of  replevin  and  the  statu- 
tory modifications  generally  followed  throughout  the  United  States^ 
the  author  makes  in  many  instances  a  detailed  analysis  of  the 
peculiarities  of  statute  and  code  provisions.  His  aim  throughout  is 
to  present  in  a  comprehensive  way  the  whole  body  of  Americsn 
adjudications  beuring  on  this  important  remedy.  The  experience 
derived  in  the  production  of  his  "  American  Law  of  Attachment 
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and  GmnuBhrnent"  was  evidently  of  great  anistanoe  to  him  in  col- 
lecting and  arranginff  the  materials  embodied  in  this  later  publica- 
tion. It  is  abook  of  large  siie,  and  contains  three  general  divisions: 
1.  The  Bemedjy  including  a  description  of  its  nature,  the  parties 
thereto,  and  the  property  subject  to  it  2.  The  Procedure,  being  an 
extensive  treatment  of  the  practice.  3.  Actions  arising  from  replevins, 
including  the  liability  or  sureties  on  either  party's  bond,  review  of 
replevin,  action  aninst  the  officer  serving  the  writ,  etc  It  is 
entirelj  free  from  ueoretical  discussion  and  consists  in  great  part  of 
condse  statements  of  points  taken  from  a  vast  number  of  cases,  each 
point  being  referred  to  bj  paragraph  at  the  chapter  heading,  and  in 
the  bodj  of  the  chapter  emphasized  bj  heavy  type.  This^  in 
addition  to  a  compendious  index,  makes  it  a  valuable  reference 
work.  The  author  has  wisely  avoided  the  repetitions  frequently 
incident  to  a  treatise  of  this  character  by  making  many  cross-refer- 
ences.  He  has  also  used  the  alphabetical  order  of  arrangement 
Thus,  in  considering  the  persons  oy  and  agunst  whom  the  action 
mav  be  sustained,  he  b^ins  with  the  acceptor  of  a  bill  of  exchange^ 
ana  takes  up  in  order  Mministrator,  assiffnee,  attachment  creditor, 
and  all  the  legal  relations  which  give  rae  rights  and  impose  the 
liabilities  of  the  action.  The  same  principle  is  applied  in  discussing 
the  various  kinds  of  personal  property  reached  by  replevin. 

In  opening  his  chapter  on  ''The  Proceedings"  the  author  savs, 
"It  is  my  purpose  to  snow  the  adjudication  of  the  courts  upon  the 
different  statutorv  requirements,  as  well  as  the  requirements  of  the 
common  law,  and  thereby  to  indicate,  not  only  to  the  local  practi* 
tioner,  but  to  the  general  lawyer,  the  presoit  state  of  the  adjudica- 
tions upon  anv  particular  statutory  requirement,,  in  whatever  state 
or  states  such  reouirement  may  now  b^  or  may  have  heretofore 
been  enforced."  Then  follows  a  voluminous  note  in  which  the 
jurisdictional  requirements  as  to  the  form  and  substance  of  the 
affidavit  is  given  with  encyclopedic  completeness. 

While  in  p«urts  the  book  bears  an  analog  to  a  digest  of  cases,  it 
posBSBses  merit  as  a  text-book  for  the  student  as  well  as  for  the 
practicing  lawyer.  It  is  written  in  a  lucid  and  scholarly  style. 
The  general  principles  underlying  the  action  of  replevin  are  fte- 
^uenUy  restated  to  insure  a  thorough  understanding  ot  their  applica- 
tion to  new  facts  and  legal  relations.  The  history  of  the  acticm  is 
carefully  traced  from  its  original,  crude  and  limited  form  in  the  old 
English  law  to  its  modem  statutory  development  Present-day 
diflbrences  between  the  English  and  American  doctrine  are  pointed 
out  The  author  has  not  blindly  followed  the  cases,  but  has  made 
pointed  criticisms  where  peculiar  state  decisions  demanded  criticism. 

F.  K.  8. 
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THE  OLD  TREATY  AND  THE  NEW. 

A  waterway  to  unite  the  Atlantic  and  Pacific  Oceans 
comes  within  those  agencies  to  "abridge  distances,"  which 
Macaulay  said,  "barring  the  alphabet  and  the  printing  press 
had  done  most  to  further  the  progress  of  humanity."  The 
war  with  Spain  and  its  resultants  have  emphasized  the  im- 
portance, if  not  the  necessity,  of  this  waterway  to  the  United 
States,  and  caused  a  strong  popular  demand  for  its  speedy 
construction. 

For  good  or  evil  the  United  States  have  become  a  mari- 
time nation.  The  possession  of  Hawaii  and  the  Philippines 
has  precipitated  the  country  into  the  struggle  of  the  Powers 
of  the  Pacific.  Gathering  Hawaii  into  the  federal  fold 
launched  the  United  States  into  the  Pacific  arena ;  the  acqui- 
sition of  the  Philippines  committed  the  country  to  an  inter- 
national policy  "at  the  gateways  of  the  day." 

An  Isthmian  canal,  therefore,  is  sharply  challenging  solu- 
tion. It  may  be  accepted  as  one  of  the  certainties,  and  by 
no  means  remote,  of  the  future.  It  would  remove,  as  it 
were,  a  whole  continent  out  of  the  way  of  ships  steaming  to 
the  Southern  Pacific  Ocean.     Triumphs  of  this  kind  over 
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the  obstacles  which  nature  interposes  to  the  intercourse  of 
mankind  may  be  regarded  as  a  victory  of  peace  greater  than 
which  in  the  present  day  can  bring  renown  to  us  from  war. 

The  question  that  blocks  immediate  action  is :  By  whom 
and  under  what  conditions  shall  it  be  constructed  ?  Before 
answering  this,  it  would  seem  that  the  Clayton-Bulwer  treaty 
must  be  dealt  with.  But  regardless  of  party  division,  and 
by  an  almost  unanimous  vote,  the  House  of  Representatives 
has  passed  a  bill  that  is  manifestly  intended  to  be  an  abroga- 
tion of  the  Qayton-Bulwer  treaty,  and  a  disapproval  of  the 
Hay-Pauncefote  treaty  now  pending  before  the  Senate.  The 
friends  of  the  latter  treaty,  having  negotiated  to  establish  a 
modus  Vivendi  between  the  United  States  and  Great  Britain 
as  to  the  provisions  of  the  Clayton-Bulwer  treaty,  were 
driven  by  the  action  of  the  House  of  Representatives  to  se- 
cure an  extension  of  time  for  its  ratification  to  seven  months 
beyond  the  date  fixed  in  the  protocol.  This  will  cover  the 
session  of  Congress  beginning  in  December,  when  it  is  ex- 
pected the  Senate  will  take  some  definite  action.  A  recur- 
rence to  certain  historic  facts  may  be  of  some  value. 

Long  previous  to  the  war  between  the  United  States  and 
Mexico,  England  in  a  treaty  of  peace  with  Spain  obtained 
permission  to  cut  logwood  and  mahogany  in  the  Balize  Set- 
tlement, dividing  Nicaragua  and  Honduras  from  the  Mexi- 
can state  of  Yucatan,  and  which  at  that  time  belonged  to 
Spain.  Taking  advantage  of  this  privilege  England  founded 
a  settlement  at  the  Balize,  enlarging  and  extending  from  time 
to  time  its  boundaries,  and  assuming  rights  of  soil  and  do- 
minion. About  the  same  time  she  also  claimed  to  have  made 
a  treaty  with  a  small  tribe  of  Indians,  called  the  Mosquitos, 
upon  the  coast  of  Central  America,  and  to  have  guaranteed 
to  them  the  protection  of  the  British  Government.  This 
Mosquito  country  was  within  the  chartered  limits  of  Nica- 
ragua. 

This  was  the  status  of  affairs  when  the  Mexican  war  was 
brought  to  a  close.  It  was  understood  that  Great  Britain 
had  used  her  powers  of  diplomacy  to  defeat  any  treaty  of 
peace  by  which  the  United  States  would  acquire  any  Mexi- 
can territory.  On  the  day  that  it  became  known  at  Vera 
Cruz  that  a  treaty  of  peace  had  been  signed,  by  which  Cali- 
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fomia  and  New  Mexico  were  transferred  to  the  United 
States,  the  British  fleet  set  sail  from  Vera  Cruz  and  proceeded 
directly  to  the  mouth  of  the  San  Juan  River,  in  Central 
America,  and  took  possession  of  the  town  of  San  Juan  at 
the  mouth  of  the  river,  changed  its  name  to  Greytown,  and 
established  British  authority  there,  in  the  name  of  the  Mos- 
quito King,  to  be  exercised  by  the  British  consul;  in  fact 
converted  it  into  a  British  dependency.  The  United  States 
promptly  protested  against  this  act,  as  showing  hostile  mo- 
tives toward  the  United  States,  and  having  for  its  object  to 
close  up  the  only  channel  through  which  they  could  estab- 
lish and  maintain  communication  between  the  Atlantic  States 
and  the  newly-acquired  possessions  on  the  Pacific. 

The  controversy  growing  out  of  this  seizure  of  that  transit 
route  led  to  the  Clayton-Bulwer  treaty.  However,  it  should 
be  stated,  that  during  the  last  years  of  Mr.  Polk's  adminis- 
tration he  had  appointed  Elijah  Hise,  of  Kentucky,  Minister 
to  the  Central  American  States;  and  Judge  Hise  in  June, 
1849,  without  having  directions  to  do  so,  negotiated  a  treaty 
on  behalf  of  the  United  States  with  Nicaragua,  known  as  the 
Hise-Selva  treaty,  by  which  the  United  States  were  invested 
with  "exclusive  right  and  privilege'*  to  construct  a  ship  canal 
or  railway  through  the  territory  of  Nicaragua,  including  the 
river  San  Juan,  between  the  Atlantic  and  Pacific  Oceans. 
This  treaty  contained  a  number  of  provisions,  such  as  stipu- 
lations for  the  construction  of  forts  and  military  works  upon 
the  banks  of  the  San  Juan  for  the  protection  of  the  proposed 
passage,  and  to  exclude  the  vessels  of  any  Power  with  which 
either  of  the  contracting  parties  (United  States  and  Nica- 
ragua) might  be  at  war. 

This  treaty  did  not  reach  the  United  States  until  after  the 
inauguration  of  General  Taylor  as  President,  and  the  ap- 
pointment of  Mr.  Clayton  as  Secretary  of  State.  Mr.  Clay- 
ton refused  to  accept  the  treaty,  and  in  his  objections  laid 
special  stress  upon  the  article  under  which  the  United  States 
guaranteed  to  Nicaragua  forever  the  whole  of  her  territory, 
and  promised  to  become  a  party  to  every  defensive  war  in 
which  that  state  might  thereafter  be  engaged  for  the  pro- 
tection of  her  territory.  In  lieu  of  the  Hise-Selva  treaty, 
Mr.  Qayton  proposed  to  Sir  Henry  Bulwer,  the  British 
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Minister  at  Washington,  that  the  British  Government  should 
unite  with  the  United  States  in  proposing  another  treaty  to 
Nicaragua,  by  which  no  exclusive  advantage  should  be  con- 
ferred on  any  party. 

The  Clayton-Bulwer  treaty  was  the  result  of  the  move- 
ment made  by  Mr.  Clayton,  and  must  have  met  with  very 
general  approval,  for  its  ratification  by  the  Senate  was  re- 
sisted by  only  eight  negative  votes.  This  treaty  bears  date 
April  19,  1850.  The  preamble  states  that  the  two  coimtries 
are  "desirous  of  consolidating  the  relations  of  amity  which 
so  happily  subsist  between  them,  by  setting  ^orth  their  views 
and  intentions  with  reference  to  any  means  of  communica- 
tion by  ship  canal  which  may  be  constructed  between  the 
Atlantic  and  Pacific  Oceans  by  the  way  of  the  river  San 
Juan  de  Nicaragua,  and  either  or  both  of  the  lakes  of  Nica- 
ragua or  Manangua,  to  any  port  or  place  on  the  Pacific 
Ocean." 

By  the  first  article  it  is  agreed  that  neither  contracting 
party  shall  ever  obtain  for  itself  any  exclusive  control  over 
any  ship  canal,  nor  erect  or  maintain  fortifications  in  its  vi- 
cinity, or  "occupy,  fortify  or  colonize  Nicaragua,  Costa 
Rica,  the  Mosquito  coast,  or  any  part  of  Central  America,  or 
assume  or  exercise  dominion  over  the  same ;  nor  will  either 
take  advantage  of  any  intimacy,  or  use  any  alliance,  con- 
nection or  influence  that  either  may  possess,  with  any  state 
or  government  through  whose  territory  said  canal  may  pass, 
for  the  purpose  of  acquiring  or  holding,  directly  or  indi- 
rectly, for  the  citizens  or  subjects  of  the  one  any  rights  or 
advantages  in  regard  to  commerce  or  navigation  through  the 
said  canal  which  shall  not  be  offered  on  the  same  terms  to  the 
citizens  or  subjects  of  the  other." 

By  the  fifth  article  both  Powers  engage  to  protect  the 
canal  from  interruption,  seizure,  or  unjust  confiscation,  and 
to  guarantee  its  neutrality,  conditionally  upon  the  manage- 
ment of  the  canal  not  making  any  unfair  discrimination  in 
favor  of  one  or  the  other  of  the  contracting  parties. 

By  the  eighth  article — in  order  "to  establish  a  general 
principle" — ^the  provisions  of  the  treaty  are  extended  to  any 
.  practicable  canal  or  railway  across  any  part  of  the  Isthmus, 
and  therefore  covered  both  Tehuantepec  and  Panama. 
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This  treaty  has  produced,  perhaps,  more  discussion  and 
has  been  the  occasion  of  more  ill-feeling  than  any  other 
treaty  we  have  with  a  foreign  government.  Between  1850, 
the  year  of  its  ratification,  and  i860  it  opened  up  a  host  of 
questions  between  the  contracting  parties;  and  a  mass  of 
diplomatic  correspondence  was  exchanged  in  reference  to 
Great  Britain  not  caLTvying  out  the  requirements  of  the 
treaty,  in  retaining  control  over  certain  Central  American 
territory,  Great  Britain  contending  that  the  treaty  was 
wholly  prospective,  the  prohibitions  applying  only  to  future 
acquisitions,  and  that  she  could  maintain  all  her  then  pos- 
sessions. 

The  United  States,  while  conceding  that  the  language 
admitted  of  a  double  construction,  insisted  that  in  view  of 
their  having  no  territory  in  Central  America  and  Great 
Britain  having  a  great  deal,  it  was  unjust  and  unfair  to  ex- 
pect the  United  States  to  be  put  at  such  a  disadvantage  as  the 
claim  of  Great  Britain  involved.  The  attitude  of  the  United 
States  was  so  firmly  maintained  and  vigorously  pressed  that 
Great  Britain  finally  yielded  all  such  territorial  claims ;  and 
in  i860  President  Buchanan  made  the  statement  that  there 
had  been  an  amicable  adjustment.  Great  Britain  having  by 
treaty  with  Honduras  and  Nicaragua  relinquished  the  Mos- 
quito protectorate,  and  given  up  to  Honduras  the  Bay 
Islands.  Congress  expressed  no  dissent  to  the  President's 
declaration  that  "the  dangerous  questions  arising  from  the 
Qayton-Bulwer  treaty  have  been  amicably  settled."  The 
President's  message  in  i860  committed  the  United  States 
to  a  formal  acknowledgment  that  this  treaty  was  an  obliga- 
tory convention,  and  that  it  had  been  fairly  and  satisfactorily 
executed  by  Great  Britain. 

Since  1.860  this  treaty  has  been  in  some  way  recognized  by 
our  government  in  each  of  the  succeeding  administrations 
as  a  subsisting  compact.  In  1872  Secretary  Fish,  being  ad- 
vised of  contemplated  aggressions  by  Great  Britain  on  Gua- 
temala, instructed  our  Minister  at  London  to  protest  and 
demand  that  the  Clayton-Bulwer  treaty  should  be  observed, . 
and  every  Central  American  state  must  be  let  alone.  In 
1880  the  treaty  was  invoked  by  Secretary  Evarts  against  an 
alleged  attempt  of  Great  Britain  to  acquire  the  Bay  Islands. 
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Secretary  Blaine  criticised  the  treaty  and  said  it  ought  to 
be  revised,  but  he  recognized  that  it  was  in  existence  and  in 
force  when  he  expressed  the  hope  that  Great  Britain  would 
"concede  certain  modifications,"  the  rest  of  the  treaty  "to 
remain  in  full  force."  Secretary  Olney  in  1895  recognized 
it  in  a  dispatch  to  Mr.  Bayard,  then  United  States  Minister 
at  London,  saying :  "We  are  indebted  to  the  Monroe  doc- 
trine for  the  provisions  of  the  Clayton-Bulwer  treaty,  which 
both  neutralized  any  interoceanic  canal  across  Central 
America  and  expressly  excluded  Great  Britain  from  occu- 
pying or  exercising  any  dominion  over  any  part  of  Central 
America."  In  his  message  of  December,  1885,  President 
Qeveland  declared:  "[Whatever  highway  may  be  con- 
structed across  the  barrier  dividing  the  two  gjreatest  mari- 
time areas  of  the  world  must  be  for  the  world's  benefit,  a 
trust  for  mankind,  to  be  removed  from  the  chance  of  domina- 
tion by  any  single  Power,  and  must  not  become  a  point  of 
invitation  for  hostilities  or  a  prize  for  warlike  ambition. 
.  .  .  The  lapse  of  years  has  abundantly  confirmed  the 
wisdom  and  foresight  of  those  earlier  administrations  which, 
long  before  the  conditions  of  maritime  intercourse  were 
changed  and  enlarged  by  the  progress  of  the  age,  proclaimed 
the  vital  need  of  interoceanic  transit  across  the  American 
isthmus,  and  consecrated  it  in  advance  to  the  common  use 
of  mankind  by  positive  declarations  and  through  the  formal 
obligation  of  treaties."  And  this  treaty  has  been  recognized 
by  Secretary  Hay ;  it  is  true  that  the  Hay-Pauncefote  amen- 
datory treaty  has  not  been  confirmed,  but  its  submission  is  a 
direct  acknowledgement  that  the  Clayton-Bulwer  treaty  is 
in  force.  Secretary  Frelinghuysen  is  the  only  Secretary  of 
State  who  ever  made  an  argument  to  show  that  the  treaty 
was  void,  or  rather  "voidable."  No  responsible  official  in 
this  country  has  ever  claimed  that  it  is  actually  void ;  a  few 
merely  claiming  that  it  should  be  amended,  or  at  worst,  is 
voidable.  Our  government,  whenever  its  infraction  has 
been  threatened,  has  always  treated  it  as  full  of  life,  and  not 
having  fallen  into  "innocuous  desuetude"  from  old  age. 
Four  different  times  we  have  held  England  to  the  stipula- 
tion that  she  would  assume  no  control  over  territory  in  Cen- 
tral America,  and  twice  we  have  turned  a  deaf  ear  to  the  in- 
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formation  "that  Her  Majesty's  government  would  not  de- 
cline the  consideration  of  a  proposal  for  the  abrogation  of 
the  treaty  by  mutual  consent."  The  Clayton-Bulwer  treaty 
was  made  at  our  solicitation.  It  was  not  obtained  by  foul 
means,  or  by  false  statements,  or  to  do  an  unlawful  act. 
There  had  been  ample  time  for  consideration  of  all  the  facts, 
opinions  and  theories.  It  was  negotiated  after  mature  de- 
liberation, the  result  of  mutual  self-abnegation  and  friendly 
co-operation  to  compass  an  end  distinctly  utilitarian  and 
humanitarian.  It  was  a  convention  environed  with  happy 
auspices  and  good  intentions,  and  in  pursuance  of  a  long 
established  and  often-proclaimed  policy.  It  is  a  good  thing 
still  to  regard  it  as  in  force.  It  is  of  decided  value,  an  instru- 
ment made  to  our  hands.  It  is  a  bulwark  of  defence,  a  con- 
tract to  be  enforced,  not  surrendered.  The  only  possible 
reason  we  could  have  to  do  away  with  it  is  because  we  seek 
to  do  things  we  there  renounce;  in  short,  to  assume  the 
aggfressive  ourselves,  to  prefer  belligerent  to  neutral  rights, 
and  to  launch  forth  into  the  troubled  sea  of  foreign  politics. 
Secretary  Blaine,  though  criticising  the  engagements  of  the 
treaty  as  "imperfectly  comprehended  and  contradictorily  in- 
terpreted," was  constrained  to  admit:  "I  am  more  than 
ever  struck  with  the  elastic  character  of  the  Clayton-Bulwer 
treaty  and  the  admirable  purpose  it  has  served  as  an  ultimate 
recourse  on  the  part  of  either  government  to  check  appre- 
hended designs  in  Central  America  on  the  part  of  the  other." 
It  provides  not  only  for  the  extension  to  Central  America 
of  our  own  historical  policy,  called  the  Monroe  doctrine,  but 
also  for  the  free  use  of  the  canal  by  all  nations.  Through- 
out the  entire  history  of  this  country's  attitude  toward  a 
Central  American  canal,  one  common  feature  runs  through 
all  the  treaties ;  and  that  is,  whatever  canal  is  built  shall  be 
neutralized;  that  is,  exempted  in  some  way  from  all  the 
operations  of  war.  The  idea  of  neutrality  and  common  use 
of  the  canal  by  all  nations  was  entertained  long  before  the 
Qayton-Bulwer  treaty.  It  was  proclaimed  in  a  resolution 
passed  by  the  Senate  in  1835  and  again  by  a  resolution  of 
the  House  of  Representatives  in  1839 ;  both  looking  to  the 
practicability  of  a  canal  across  the  Isthmus,  and  "to  secure 
by  suitable  treaty  stipulations  the  free  and  equal  right  of 
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navigating  such  canal  by  all  nations."  Therefore  the  neu- 
trality provision  of  the  Clayton-Bulwer  treaty  was  no  novel 
idea,  but  an  old  idea  accepted  and  concurred  in  as  good,  ex- 
pedient and  wise.  When  the  question  was  raised  of  the  use 
of  the  Suez  Canal  by  Great  Britain  in  time  of  war,  she  inti- 
mated that  the  neutrality  of  such  an  avenue  of  commerce  in 
time  of  war  could  best  be  maintained  by  the  Power  that 
could  assemble  the  strongest  fleet  at  either  end  of  it.  So  in 
our  late  Spanish  war  Spain's  war  vessels  were  allowed  to 
pass  through  it,  and  our  own  might  have  gone  if  they  had 
chosen  to  do  so. 

It  seems  to  be  the  opinion  of  the  best  international  lawyers 
of  both  countries  that  the  Clayton-Bulwer  treaty  is  in  full 
force  and  effect,  and  that  it  cannot  be  legally  got  rid  of  ex- 
cept by  mutual  consent.  If  the  Hay-Pauncefote  treaty,  now 
before  the  Senate,  fails  of  ratification,  any  legislation  for  the 
building  of  an  Isthmian  canal  must  rest  upon  an  abrogation 
of  the  Qayton-Bulwer  treaty,  whether  so  declared  eo  nomine 
or  not.  The  United  States  cannot  take  exclusive  control  of 
an  interoceanic  canal  in  Nicaragua,  unless  we  reach  a  con- 
vention with  Great  Britain  to  that  effect,  or  trample  under 
foot  the  Clayton-Bulwer  treaty.  The  restriction  as  to  the 
exclusive  control  of  the  canal  imposed  in  this  treaty,  Great 
Britain  agrees  in  the  Hay-Pauncefote  treaty,  shall  continue 
to  bind  her,  while  the  United  States  is  released  from  it.  The 
value  of  this  concession  should  be  estimated  as  a  great  con- 
sideration for  anything  we  may  yield,  if  we,  indeed,  yield 
anything  by  the  proposed  modification.  The  House  of  Rep- 
resentatives has  practically  said  in  the  Hepburn  bill,  No !  to 
the  ratification  of  this  amendatory  treaty.  There  must  be 
no  adherence  to  the  neutralization  of  the  canal.  The  whole 
question  must  be  regarded  as  strictly  and  solely  as  an  Amer- 
ican question,  to  be  dealt  with  and  decided  by  the  American 
government.  The  canal  must  be  built,  owned,  controlled 
absolutely  by  the  United  States,  without  suggestion,  inter- 
ference or  limitation  on  the  part  of  any  other  government 
on  earth.  If  the  old  treaty  stands  in  the  way,  our  rank  as  a 
"great  power,"  the  glorious  result  of  the  Spanish  war,  enti- 
tles us  to  look  with  contempt  upon  such  a  trifling  obstacle. 
A  canal  American-for-the-Americans  with  exclusive  control 
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and  the  right  to  fortify  we  want  and  will  have,  regardless  of 
any  compact  to  the  contrary ;  for  "we've  got  the  ships,  we've 
got  the  men,  we've  got  the  money  too." 

Is  this  a  good  way  to  end  a  treaty  between  two  powerful 
and  friendly  nations,  unless  trouble  is  expressly  expected? 
"A  treaty  is  a  compact  or  agreement  entered  into  by  sove- 
reign states  for  the  purpose  of  increasing,  modifying  or 
defining  their  mutual  duties  and  obligations."  A  treaty  is 
not  at  an  end  because  it  becomes  onerous  or  burdensome  to 
one  of  the  parties.  No  mere  inequality  of  advantage  can  in- 
validate it.  The  modem  treaty  does  not  contain  the  clausula 
rebus  sic  stantibus  by  which  it  might  be  construed  as  abro- 
gated when  material  circumstances  on  which  it  rested 
changed.  It  is  a  contract  between  two  nations ;  no  one  party 
can  annul  it  at  his  will.  If  no  stipulated  period  be  designated 
and  no  right  to  terminate  upon  due  notice  retained,  then  it 
may  be  terminated  only  by  the  mutual  agreement  of  the 
signatory  parties.  At  a  conference  of  the  Signatory  Powers 
to  the  Treaty  of  Paris,  to  consider  an  apprehended  attempt 
by  Russia  to  overthrow  it,  the  following  declaration  was  put 
forward :  "It  is  an  essential  principle  of  the  law  of  nations 
that  no  Power  can  liberate  itself  from  the  engagement  of  a 
treaty,  nor  modify  the  stipulations  thereof,  unless  with  the 
consent  of  the  contracting  powers  by  means  of  an  amicable 
arrangement."  There  are  certain  well-known  causes  that 
writers  on  international  law  recognize  as  per  se  abrogating  a 
treaty ;  when  either  of  the  contracting  parties  loses  its  exist- 
ence as  an  independent  state,  or  where  the  internal  constitu- 
tion of  either  is  so  changed  as  to  render  the  treaty  inapplic- 
able, or  in  case  of  war  between  the  contracting  parties. 

When  a  treaty  is  violated  by  one  party,  the  other  can  de- 
mand redress  or  can  still  require  its  observance.  The  Su- 
preme Court  in  the  case  of  Whitney  v.  Robertson,  124  U.  S. 
194,  said :  "A  treaty  is  primarily  a  contract  between  two  or 
more  independent  nations  and  is  so  regarded  by  writers  on 
public  law.  For  the  infraction  of  its  provisions  a  remedy 
must  be  sought  by  the  injured  party  through  reclamations 
upon  the  other."  Of  course  any  nation  that  is  strong  enough 
can  abrogate  a  treaty,  but  a  wanton  abrogation  is  a  just 
cause  of  war ;  and  it  rests  with  the  physical  power  of  the  na- 
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tion  whether  or  not  the  abrogation  will  be  good  in  point  of 
fact. 

By  the  constitution  of  the  United  States  a  treaty  is  placed 
on  the  same  footing  and  made  of  like  obligation  with  an  act 
of  legislation.  Both  are  declared  by  that  instrument  to  be 
the  supreme  law  of  the  land ;  supreme  over  the  constitution 
and  laws  of  the  particular  states,  and,  like  a  subsequent  law 
of  the  United  States,  over  pre-existing  laws  of  the  same. 
It  is  within  the  power  of  Congress  to  pass  subsequent  laws 
qualifying,  altering,  or  wholly  annulling  a  treaty.  For  as 
Congress  possesses  the  sole  right  of  declaring  war,  and  as 
the  arbitrary  alteration  or  abrogation  of  a  treaty  tends  to 
produce  it,  this  power  may  be  regarded  as  an  incident  to 
that  of  declaring  war.  The  exercise  of  such  a  right  may  be 
rendered  necessary  to  the  public  welfare  and  safety,  by  meas- 
ures of  the  party  with  whom  the  treaty  was  made,  contrary 
to  its  spirit,  or  in  open  violation  of  its  letter;  and  on  such 
grounds  alone  can  this  right  be  reconciled  either  with  the 
provisions  of  the  constitution  or  with  the  principles  of  public 
law.  The  inviolability  of  a  treaty,  even  when  not  especially 
guaranteed,  is  the  first  law  of  nations.  Obligations  created 
by  a  treaty  are  of  the  most  sacred  character ;  they  are  even 
more  solemn  and  sacred  than  the  obligations  of  private  con- 
tracts, on  account  of  the  greater  interests  involved,  of  the 
deliberateness  with  which  the  obligations  are  assumed,  of  the 
permanence  and  generality  of  the  obligations,  and  of  "each 
nation's  calling,  under  God,  to  be  a  teacher  of  right  to  all 
within  and  without  its  borders." 

The  public  faith  of  a  nation  pledged  in  a  treaty  has  its 
sanction  and  basis  in  that  system  of  morals  which  underlies 
our  civilization  and  our  institutions.  To  wantonly  disregard 
or  violate  such  a  pledge  is  utterly  subversive  of  all  inter- 
national morality,  utterly  destructive  of  all  the  moral  force 
by  which  alone  the  welfare  of  nations  in  their  mutual  inter- 
course can  be  secured. 

There  being  no  municipal  tribunal  before  which  interna- 
tional good  faith  may  be  enforced,  the  relations  and  mutual 
pretensions  of  nations,  in  consequence  of  the  growth  of  in- 
ternational trade  and  the  collision  of  international  interests, 
are  being  constantly  subjected  to  a  more  and  more  trying 
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ordeal.  Diplomatists,  publicists  and  statesmen  bear  testi- 
mony to  the  urgent  necessity  of  the  substitution  of  reason 
for  force,  the  efficacy  of  law  in  its  ethical  character  over  vio- 
lent expedients,  as  the  only  permanent  and  safe  factors  in 
the  adjustment  of  the  contingent  circumstances  which  arise 
and  disturb  the  community  of  nations. 

Boyd  Winchester, 
Louisville,  Ky. 
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History  does  not  furnish  us  with  a  well  defined  precedent 
where  a  nation,  in  case  of  conquest  or  acquisition  of  foreign 
territory,  has  ever  succeeded  in  abolishing  the  laws  and  cus- 
toms of  a  people  brought  under  its  dominion. 

Pilate  surrendered  Christ  to  the  Sanhedrim  because  He 
had  offended  only  against  the  Jewish  authorities.  Upon  the 
overthrow  of  the  Roman  Empire  by  the  Northern  bar- 
barians, Theoderic,  the  enlightened  king  of  the  Ostrogoths, 
proclaimed :  "that  other  kings  had  made  their  conquests  at 
the  ruination  of  the  conquered  peoples ;  that  he,  on  the  con- 
trary, only  desired  that  the  Romans  might  congratulate 
themselves  on  the  benefits  of  his  dominion."  His  govern- 
ment was  marked  by  a  few  radical  changes  in  existing  insti- 
tutions and  by  that  humane  and  considerate  policy  which 
was  observed  by  the  Visigoths  upon  their  entrance  in  Spain, 
in  permitting  the  inhabitants  to  continue  in  the  exercise  of 
their  own  laws  and  customs  while  the  conquerors  practiced 
the  unwritten  laws  and  observances  of  the  Goths.*  William 
the  Conqueror  upon  his  invasion  of  the  British  Isles  was  not 
able  to  extinguish  Anglo-Saxon  ideas  of  rights  and  justice; 
and  the  Moors  occupied  the  Iberian  Peninsula  nearly  eight 
centuries  and,  although  their  sway  affected  legislation,*  they 
left  it  Spanish.  Warren  Hasting's  Plan  of  1772  for  the 
government  of  British  India  continued  Mohammedan  Law 
in  force;  Austria  has  seen  good  reasons  for  not  attempting 
to  make  changes  in  Hungary ;  while  it  is  surprising  to  find 
how  Spanish  eversrthing  is  even  to-day  throughout  Latin- 
America. 

And  so  it  would  seem  that  upon  the  broad  and  general 
grounds  "0/  the  eternal  fitness  of  things/'  aside  from  the 
political  -and  legal  aspects  of  the  case,  the  United  States  of 

*  Walton's  Civil  Law  in  Spain  and  Spanish- America,  pp.  39-43. 

*  Walton's  Civil  Law  in  Spain  and  Spanish- America,  p.  63. 
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America  should  not  ex  abrupto  force  its  Constitution  as  a 
whole  with  its  far  reaching  results,  nice  distinctions  and  dis- 
criminations, many  of  which  are  peculiar  to  the  common  law, 
upon  a  civil  law  people  who  are  strangers  to  Anglo-Saxon 
legislation  and  customs  and  who  will  require  at  least  a  gen- 
eration in  which  to  understand  and  to  be  able  to  diflferentiate 
the  two  systems. 

The  maintenance  and  extension  of  our  national  dominion 
is  a  political  and  not  a  judicial  problem,  notwithstanding  the 
existing  evil,  if  evil  it  be,  of  too  much  judge-made  law.  The 
President  and  Congress  are  vested  wiUi  all  the  responsibility 
and  powers  of  the  government  for  the  determination  of  ques- 
tions as  to  the  maintenance  and  extension  of  our  national 
dominion.  It  is  not  the  province  of  the  courts  to  participate 
in  the  discussion  or  decision  of  these  questions,  for  they  are 
of  a  political  nature  and  not  judicial.  Congress  and  the 
President  having  assumed  jurisdiction  and  sovereignty 
.  .  .  all  the  people  and  the  courts  of  the  country  are 
bound  by  such  governmental  acts.' 

Questions  also  incident  to  acquisition  and  preliminary  to 
government,  whether  the  territory  be  contiguous  or  remote, 
whether  our  tenure  be  temporary  or  permanent,  whether  we 
keep,  lease,  sell  or  grant  independence ;  these  are  all  political 
matters  intrusted  without  appeal  to  the  discretion  of  Con- 
gress.* The  act  transferring  a  country  from  one  sovereignty 
to  a  new  one  transfers  the  allegiance  of  its  inhabitants. 
They,  however,  do  not  participate  in  political  powers,  nor 
can  they  share  in  the  powers  of  the  (new)  general  govern- 
ment, until  they  become  a  state.** 

It  is  a  well  recognized  principle  of  international  law  that 
the  cession  of  sovereignty  over  a  country  by  one  nation  to 
another  affects  only  the  political  relations  of  the  inhabitants 
of  the  ceded  country,  and  makes  them  subjects  thereafter  of 
the  nation  receiving  the  cession ;  that  while  the  inhabitants 
of  the  ceded  territory  change  their  allegiance,  their  relations 
to  each  other  and  their  rights  of  property  remain  undis- 

•50  Fed.  Rep.  no.  ♦ 

*  14  Pet  538;  9  How.  242;  18  Wall.  320;  loi  U.  S.  133. 
"Story  on  the  G)nst.,  Sec.  1234;  i  Pet  542;  Halleck's  Int  Law,  p. 
380  (Baker's  ed.)  ;  2  Whart.  Dig.  Int.  Law,  p.  425. 
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turbed.*  Laws,  usages  and  municipal  r^^lations  in  force  at 
the  time  of  cession  remain  in  force  until  changed  by  the  new 
sovereignty.  The  new  sovereign  may  deal  with  the  inhabi- 
tants and  give  them  what  law  it  pleases,  unless  restrained  by 
the  treaty  of  cession  but  until  alteration  be  made,  the  former 
law  continues.'' 

By  the  recent  treaty  with  Spain  sovereignty  is  ceded  to  the 
United  States  over  Puerto  Rico  and  the  Philippine  Islands 
with  the  following  proviso :  "The  civil  and  political  status 
of  the  native  inhabitants  of  the  territories  hereby  ceded  to 
the  United  States  shall  be  determined  by  Congress."  The 
ceding  power  imposes  no  conditions  and  reserves  no  rights 
defined  and  secured  by  the  Federal  Constitution  to  the  in- 
habitants of  these  new  possessions. 

None  of  our  territories  have  ever  been  organized  under  the 
Constitution  but  are  creatures  exclusively  of  the  legislative 
department  of  the  government  and  subject  to  its  supervision 
and  control,®  and  in  a  territory  all  the  functions  of  govern- 
ment are  within  the  legislative  jurisdiction  of  Congress;* 
consequently,  it  is  for  Congress  to  decide  what  the  political 
status  of  residents  of  our  new  possessions  shall  be ;  whether 
they  shall  exercise  the  rights  of  suffrage  or  not,  and  that 
right,  if  granted,  may  be  limited  or  extended  at  the  will  of 
Congress. 

The  late  treaty  with  Spain  is  distinguished  from  all  others 
heretofore  made  by  the  United  States  in  the  acquisition  of 
new  territory.  It  is  provided  in  the  treaty  of  1803  for  the 
cession  of  Louisiana  that :  "The  inhabitants  of  the  ceded  ter- 
ritory shall  be  incorporated  in  the  Union  of  the  United 
States,  and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution,  to  the  enjoyment  of 
all  the  rights,  advantages,  and  immunities  of  the  citizens  of 
the  United  States ;  and  in  the  meantime  they  shall  be  main- 
tained and  protected  in  the  free  enjojrment  of  their  liberty, 
property,  and  the  religion  which  they  profess." 

•Vattel,  Book  3,  Chap.  13;  i  Pet.  511;  7  Pet.  51;  9  Pet.  711;  12  Pet. 
410. 
*9  Pet.  711;  16  How.  164. 
•  9  How.  242. 
•86  Fed.  Rep.  459- 
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The  treaty  of  1819  by  which  Florida  was  ceded  to  the 
United  States  contains  a  similar  provision  in  Article  VII. 
The  administration  of  Mr.  Monroe,  expressly,  by  unanimous 
cabinet  decision,  and  each  House  of  Congress,  impliedly  and 
without  division,  decided  that  no  part  of  the  Constitution 
and  no  act  of  Congress  applied  to  a  territory  unless  extended 
to  it  by  Congress.  The  question  arose  by  Judge  Fromentin 
issuing  a  writ  of  habeas  corpus  to  have  the  body  of  ex- 
Governor  Callava  (then  imprisoned  by  the  order  of  Gen- 
eral Jackson)  brought  before  him,  claiming  the  right  to  do 
so  under  the  Constitution  and  under  the  laws  of  Congress 
vesting  United  States  judges  with  that  power.  Governor 
Jackson  denied  the  power  and  dealt  militarily  with  the  judge 
for  issuing  the  writ,  telling  him  that  no  part  of  the  Constitu- 
tion had  been  extended  to  the  Floridas,  nor  any  act  of  Con- 
gress authorized  him  to  issue  the  writ.  The  case  was 
brought  before  the  President  and  Congress  with  the  above 
stated  result.^® 

The  act  for  the  temporary  government  of  Florida  was  not 
an  isolated  instance  in  the  history  of  our  territorial  legisla- 
tion :  it  but  copied  in  almost  the  exact  words  the  first  act  for 
the  establishment  of  a  temporary  government  in  Louisiana. 
The  "liberty,  property  and  religion,"  the  free  enjo3rment  of 
which  was  guaranteed  to  the  inhabitants  of  the  territories 
by  these  acts,  were  subject  to  the  despotic  authority  exercised 
by  the  American  Governor,  as  the  successor  of  the  Spanish 
captain-general,  and  this  despotic  government  in  Florida 
actually  lasted  four  years.  Senator  Benton  states  that: 
"Two  different  administrations  and  two  different  Con- 
gresses, at  the  distance  of  sixteen  years  apart,  governed  two 
acquisitions  of  new  territory  exactly  alike,  and  as  incom- 
patibly with  our  Constitution  as  a  Spanish  regal  despotism 
is  incompatible  with  our  free  republican  government." 

The  treaties  by  which  New  Mexico,  Utah,  California  were 
acquired  in  1848  and  1853,  embrace  provisions  similar  to  the 
Florida  treaty  (Articles  VIII,  IX,  and  V). 

The  treaty  of  1867  by  which  Alaska  was  acquired  has  no 
provision  for  the  incorporation  of  the  Territory  into  the 

••  Benton's  Examination  of  the  Dred  Scott  Case,  pp.  4,  73. 
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Union  as  a  state  or  states.  It  divides  the  inhabitants  into 
two  classes,  and  provides  that  they  may  return  to  Russia 
within  three  years,  and  in  respect  to  those  who  do  not  re- 
turn states:  "But  if  they  should  prefer  to  remain  in  the 
ceded  territory,  they,  with  the  exception  of  the  imcivilized 
native  tribes,  shall  be  admitted  to  the  enjo3rment  of  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United 
States  and  shall  be  maintained  and  protected  in  the  free  en- 
joyment of  their  liberty,  property,  and  religion.  The  un- 
civilized tribes  shall  be  subject  to  such  regulations  as  the 
United  States  may,  from  time  to  time,  adopt  in  regard  to 
aboriginal  tribes  of  that  country." 

The  Constitution  and  Federal  laws  have  not  been  made 
operative  in  Alaska,  and- only  such  statutes  have  been  ex- 
tended to  it  as  circumstances  warranted.  It  is  an  organized 
territory,  governed  directly  from  Washington.  Physically 
it  is  foreign,  its  nearest  point  being  400,  and  its  farthest 
2,400  miles  from  Seattle.  The  Aleutian  Islands  extend  even 
into  the  geographical  limits  of  another  continent.  For 
thirty-two  years  a  few  judicial  and  executive,  but  no  legis- 
lative, functions  of  government  have  been  conferred  upon 
the  inhabitants.  It  is  imquestionably  within  the  constitu- 
tional power  of  Congress  to  withhold  from  the  inhabitants 
of  Alaska  the  power  to  legislate  and  make  laws." 

In  every  treaty  by  which  the  United  States  has  acquired 
inhabited  territory,  prior  to  the  Paris  treaty  with  Spain, 
the  ceding  power  has  inserted  a  provision  that  the  inhabi- 
tants, except  uncivilized  tribes,  shall  be  admitted  to  the  en- 
joyment of  all  the  rights,  advantages,  and  immunities  of 
citizens  of  the  United  States,  and  all,  except  that  by  which 
Alaska  was  acquired,  contain  the  further  provision  that  they 
shall  in  due  time,  to  be  determined  by  Congress,  be  admitted 
as  a  state  or  states  into  the  Union.  In  the  absence  of  treaty 
provisions,  it,  therefore,  appears  that  the  Constitution,  with 
the  exception  of  the  Thirteenth  Amendment,  does  not  ex 
propria  vigor e  extend  itself  over  the  newly  acquired  terri- 
tories. 

Colonies  are  territories  settled  by  citizens  of  the  sovereign 

"U.  S.  Rev.  Stet,  Sec.  1954;  29  Fed.  Rep.  205. 
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or  parent  state  who  left  their  native  land  to  people  another 
and  to  remain  subject  to  the  mother  country.  Puerto  Rico 
and  the  Philippines  already  densely  populated  afford  little 
opportunities  for  American  colonization,  and,  therefore,  can 
hardly  be  designated  as  colonies.  Unorganized  territories, 
such  as  Alaska  and  the  Indian  Territory,  as  we  have  seen, 
possess  no  local  government  and  are  not  usually  subject  to  the 
Constitution  and  Federal  laws  but  are  ruled  directly  by 
Congress.  Organized  territories,  such  as  New  Mexico  and 
Arizona,  are  portions  of  the  national  domain  over  which 
Congress  has  extended  the  Constitution  and  Federal  laws 
and  in  which  a  local  government  has  been  allowed  to  be  es- 
tablished.** Territories  may  be  considered  as  either  organ- 
ized or  unorganized  dependencies  or  provinces,  these  words 
being  in  reality  synon3rmous  terms.  The  word  "colony" 
has  no  place  in  the  history  of  our  government. 

It  is  natural  for  the  people  of  the  United  States  to  turn  to 
the  Federal  Constitution,  the  bulwark  of  their  rights  and 
liberties,  for  the  solution  of  all  kinds  of  governmental  prob- 
lems, and  in  so  doing  there  is  a  tendency  to  overlook  one  of 
its  principal  objects  and  purposes,  namely:  To  provide 
means  for  the  better  distribution,  exercise,  and  regulation  of 
a  greater  part  of  the  sovereign  power  of  the  United  States 
than  had  existed  under  the  Articles  of  Confederation,  From 
the  recognition  of  the  independence  of  the  United  States 
among  nations,  from  1783  until  1787,  and  until  the  time  of 
its  adoption,  this  government  existed,  however,  and  exer- 
cised sovereign  power  without  the  Constitution.  Since  its 
adoption  and  up  to  the  present  time,  the  government,  in 
numerous  cases,  has  exercised  sovereignty  independently  of 
the  Federal  Constitution. 

Clifford  S,  Walton, 

Licentiate  in  Civil  Law. 

Washington,  D.  C. 


•U.  S.  Rev.  Stat,  Sees.  i839-95- 
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THE  NATURE  OF  THE  LIABILITY  OF  SHARE- 
HOLDERS OF  A  CORPORATION,  UNDER 
STATUTE    IMPOSING    A    LIABILITY 
ADDITIONAL  TO  THAT  FOR 
STOCK  SUBSCRIBED.* 

It  is  a  legal  principle  firmly  established  in  our  law,  that  the 
members  of  a  corporation  are  liable  for  its  debts  to  the  par 
value  of  the  stock  subscribed  by  them  respectively.^  This 
liability  cannot  be  increased  by  the  by-laws  of  the  corpora- 
tion. Only  by  a  provision  in  the  charter,  or  other  legislative 
action,  can  this  be  done.^  It  will  be  our  endeavor  to  discuss 
the  nature  of  the  liability  thus  increased  by  legislative 
action. 

The  origin  of  the  doctrine  that  the  stockholders  are  not 
personally  liable  for  the  debts  of  the  corporation  seems  to  be 
that  the  corporators  contracted  those  debts  in  a  particular 
capacity,  and  could  not  be  sued  except  in  that  capacity;  i.  c, 
the  contract  was  made  with  the  corporators  associated  to- 
gether as  a  corporation,  and  suit  upon  the  contract  could 
only  be  brought  against  the  contractors  in  their  corporate 
capacity.  In  Spear  v.  Grant,  i6  Mass.  9,  (1819),  seventy- 
five  per  cent  of  the  capital  of  the  X.  bank  was  divided  among 
the  stockholders,  twenty-five  per  cent  being  deemed  sufficient 
to  pay  all  the  debts  of  the  bank.  Default  was  made  by  some 
of  the  directors,  who  subsequently  became  insolvent,  and 
the  fund  was  found  insufficient  to  pay  the  debts.  A.,  one  of 
the  creditors  of  X.,  sued  B.,  a  stockholder,  in  an  action  on 
the  case,  B.  having  received  from  the  corporation  a  larger 
sum  than  the  amount  A.  claimed.  The  court  held,  that  the 
promise  to  support  the  action  in  this  case  was  made  not  by 
the  stockholder  but  by  the  corporation,  who  alone  can  be 
sued,  and,  therefore,  A.  cannot  recover  in  this  suit. 

On  judgment  being  recovered  against  the  corporation,  in 

♦Awarded  Meredith  prize. 

'Carr  v.  Iglehart,  3  Ohio  St.  457  (1854). 

'Trustees  of  Free  School  v.  Flint,  13  Mete.  539  (1847). 
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case  of  municipal  corporations,  execution  issued  against  it 
can  be  satisfied  out  of  the  private  property  of  the  members 
of  the  corporation.  This  was  the  rule  under  the  common 
law  in  England  until  changed  by  statute,  and  is  the  rule  at 
the  present  time  in  the  New  England  States.* 

In  case  of  private  trading  corporations  the  common  cor- 
porate name  was  not  a  sufficient  designation  of  the  cor- 
porators to  authorize  the  sheriff  to  seize  upon  their  private 
property  on  a  judgment  and  execution  recovered  against  the 
corporation. 

But  in  equity  these  technical  objections  could  not  stand 
in  the  way  of  holding  these  corporators  personally  liable  for 
the  debts  of  the  corporation.  Accordingly  in  Dr,  Salmon  v. 
Hamhorough  Co,,  i  Chan.  Cases,  294,  (1671),  the  plaintiff 
having  a  claim  against  the  defendant  corporation,  had  been 
imable  to  compel  its  appearance  to  answer  his  demand 
against  it  in  a  court  of  law,  since  it  had  no  corporate  property 
upon  which  distress  could  be  made,  there  being  at  that  time  a 
rule  of  law  that  the  appearance  of  a  corporation  could  be 
compelled  only  by  a  writ  of  distringas.  The  plaintiff,  there- 
fore, filed  a  bill  in  equity.  The  lower  court  dismissed  the 
bill.  On  appeal  to  the  House  of  Lords  the  plaintiff  pro- 
duced two  precedents  where  relief  was  granted  on  such  a 
state  of  facts.  This  decree  was  reversed  by  the  House  of 
Lords,  and  an  order  was  made  that  if  the  company  does  not 
appear,  the  bill  should  be  taken  pro  confesso,  and  if  the  com- 
pany does  appear  and  the  claim  is  found  to  be  just,  an  order 
should  be  made  on  the  governor  and  the  twenty-four  mem- 
bers of  the  company,  that  there  should  be  leviations  or  assess- 
ments made  on  the  members  until  such  a  sum  is  produced  as 
would  answer  the  plaintiff's  claim.  This  was  subsequently 
done  and  enforced  by  process. 

The  case  just  considered  was  followed  to  its  fullest  extent 
in  Hume  v.  Winy  on  &  Waldo  Canal  Co.,  i  Carl.  L.  J.  217, 
( 1828).  In  this  case  a  bill  in  equity  was  filed  against  certain 
members  of  the  defendant  canal  company,  a  corporation,  to 
compel  them  to  pay  the  complainant  the  balance  of  a  debt 
due  him  on  work  done  on  the  canal  of  the  said  company. 
One  member  alone  defended,  on  the  ground  inter  alia  that 

•  See  Homer  v,  CoflFcy,  25  Miss.  434  (1853). 
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members  of  a  corporation  are  never  liable  in  their  individual 
capacity  for  acts  or  debts  of  the  corporation  ixnless  the  act 
creating  makes  them  so.  The  object  of  this  corporation,  as 
expressed  in  the  act  incorporating  it,  was  to  open  canal  navi- 
gation between  certain  bodies  of  water.  No  specific  ftmds 
were  assigned  to  this  object,  and  as  a  means  of  supplying 
ftmds  the  stockholders  passed  a  resolution  that  assessments 
be  made  on  the  individual  members  in  proportion  to  the 
shares  owned  by  them.  It  appeared  that  at  the  time  the  bill 
in  this  case  was  filed,  this  company  was  "existing  nominally 
without  any  efficiency."  Chancellor  Desaussure,  before 
whom  the  case  came  up,  following  the  case  Dr.  Salmon  v. 
Hamborough  Co.  (supra),  held  that  the  members  are  indi- 
vidually liable  to  the  creditors  of  the  corporation,  and 
granted  the  relief  prayed  for.    This  was  affirmed  on  appeal. 

Jewett  v.  Thames  Bank,  i6  Conn.  511,  (1844),  is  the  ear- 
liest case  after  Dr,  Salmon  v.  Hamborough  Co.  (supra), 
where  equity  did  not  allow  a  debt  of  the  corporation  to  be 
enforced  against  an  individual  stockholder.  In  this  case  the 
B.  bank  was  the  holder  of  a  note  given  by  the  X.  society,  a 
religious  organization  incorporated  by  statute.  B.  sued  X., 
recovered  judgment,  and  issued  execution,  attaching  certain 
shares  of  stock  in  the  Y.  bank  belonging  to  A.,  a  member  of 
the  X.  society.  A.  filed  a  bill  in  equity  to  restrain  B.  from 
further  proceeding  against  his  property.  The  court  granted 
the  relief  prayed  for,  saying,  that :  "Neither  in  this  coimtry 
nor  in  England  has  it  ever  been  supposed  that  the  private 
property  of  a  private  volimtary  corporation  could  be  taken  to 
satisfy  the  debt  of  the  corporation  unless  so  made  by  the 
charter.  On  the  contrary  a  different  doctrine  has  been  every- 
where established."  But  we  have  seen  that  both  in  this 
country  and  in  England  equity  did  enforce  a  debt,  due  from 
a  private  corporation,  against  the  private  property  of  its 
members. 

From  these  considerations  it  will  be  seen  that  the  present 
maxim  that  the  members  of  a  corporation  are  not  liable  in- 
dividually for  the  debts  of  the  corporation  is  a  very  modem 
rule  of  law,  recognized  to  its  fullest  extent  both  at  law  and 
in  equity,  only  in  the  more  recent  times.  And  evidence  tends 
to  show  that  originally  the  liability  of  a  stockholder  differed 
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in  no  respect  from  that  of  a  partner  for  the  debts  of  the 
firm; ».  e,,  the  members  of  the  corporation  were  liable  with- 
out limit  for  the  debts  of  the  corporation. 

When  the  rule  of  limited  liability  began  to  be  applied  in 
cases  of  commercial  corporations,  evidence  tends  to  show 
that  at  least  in  America  the  unsatisfactory  commercial  result 
of  such  a  rule  was  at  once  recognized,  and  the  legislatures  of 
those  states  in  which  business  corporations  were  an  im- 
portant factor  were  not  long  in  modifying  this  rule.  The 
earliest  corporation  chartered  in  this  country — "The  Phila- 
delphia Contributionship  for  Insuring  Houses  from  Loss  by 
Fire" — ^was  chartered  in  Pennsylvania  in  1768.  The  Bank 
of  North  America  was  chartered  by  Congress  in  1778.  The 
Massachusetts  Bank  in  Massachusetts  in  1784.  The  Asso- 
ciated Manufacturing  Iron  Company  in  New  York  in  1780. 
About  one  hundred  companies  were  incorporated  before 
1800:  insurance,  turnpike,  bridge,  religious,  educational,  etc. 
There  were  several  manufacturing  companies  in  Massa- 
chusetts and  a  very  few  in  the  other  states.  No  decisions 
on  corporation  law  were  made  by  the  courts  of  America  till 
the  dawn  of  the  present  century.  Before  that  time  all  the 
corporation  law  known  here  was  derived  from  English  cases 
and  text-books. 

When  decisions  began  to  be  made  in  this  country  pertain- 
ing to  these  corporations  and  the  principle  of  non-individual 
liability  of  stockholders  of  commercial  corporations  enunci- 
ated, we  find  the  legislatures  turning  their  attention  to  this 
question.  Accordingly  in  New  Hampshire  an  act,  passed  in 
1806  incorporating  a  certain  bank,  provided  that  if  the  bank 
shall  at  any  time  divide  its  stock  and  neglect  to  pay  any 
bills  issued  by  it,  the  stockholders,  assigns  and  members  of 
the  said  bank  shall  in  their  private  capacity  be  severally  and 
jointly  liable  to  the  holders  of  any  such  bills.  In  Pennsyl- 
vania an  act  was  passed  in  1808  providing  that  if  any  asso- 
ciation of  individuals  shall  thereafter  be  engaged  in  bank- 
ing, every  member  thereof  shall  be  individually  and  per- 
sonally liable  for  the  debts  of  the  association.  Whether  this 
act  can  apply  to  corporations  or  not,  (see  Myers  v.  Irwin, 
2  S.  &  R.  368,  1816)  an  intention  is  manifest  of  avoiding 
non-individual  liability  of  banking  associations  of  any  kind. 
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incorporated  or  not  incorporated.  In  Massachusetts,  where 
there  was  the  largest  number  of  manufacturing  corpora- 
tions, a  general  act  as  early  as  1808  made  the  property  of 
members  of  such  a  corporation  liable  to  be  levied  on,  to  sat- 
isfy judgments  recovered  against  it.  In  Connecticut,  a 
charter  granted  in  1814  imposes  a  personal  liability 
on  the  stockholders.  In  New  York  an  act  of  incorpora- 
tion passed  in  1825  imposes  a  liability  of  common  law 
carriers  on  the  stockholders  of  a  transportation  corporation. 
Maine  in  1836  passed  an  act  like  the  one  in  Massachusetts; 
Vermont  and  Rhode  Island  passed  various  acts  imposing 
individual  liability  during  the  first  half  of  this  century. 
England  in  1824  made  the  members  of  a  certain  corporation 
liable  in  a  way  similar  to  the  Massachusetts  act  of  1808. 

These  facts  show,  that  instead  of  stockholders  of  business 
corporations  being  always  free  from  liability  for  their  debts 
until  the  legislature  imposed  an  individual  liability,  their 
non-liability  existed  only  long  enough  for  the  community  to 
know  of  its  existence,  and  to  understand  the  disadvantage 
of  such  a  rule  of  law. 

One  is  impressed  with  the  fact  that  in  the  earlier  cases 
on  the  subject  of  the  liability  of  stockholders  of  corporations 
under  special  legislative  enactment,  the  courts  in  nearly  all 
instances  considered  that  the  effect  of  these  statutes  was  to 
make  the  stockholders  liable  as  common  law  partners.  But 
in  process  of  time  the  courts  lost  sight  of  the  historic  reasons 
for  passing  these  statutes,  and  constructed  various  theories 
as  to  the  nature  of  this  liability.  The  result  was  a  great  con- 
fusion in  the  law  pertaining  to  this  subject,  which  would  not 
have  been  possible  had  the  courts  steadily  adhered  to  the 
views  held  in  the  earlier  cases  and  to  the  historical  sig- 
nificance of  these  statutes. 

A  gradual  change  in  the  nature  of  the  legislation  also  took 
place.  At  first  this  liability  of  the  stockholders  was  very 
generally  made  unlimited.  It  was  found,  however,  that  in 
those  states  where  such  statutes  existed  the  corporations 
could  not  thrive,  and  were  driven  to  the  states  where  the  law 
was  not  so  unfavorable  to  stockholders.  Accordingly  these 
statutes  were  modified,  and  the  favorite  mode  of  imposing 
liability  became  the  so-called  "double  liability :"  that  is  to  say, 
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the  shareholders  are  made  liable  for  the  debts  of  the  corpora- 
tion to  the  amount  equal  to  the  par  value  of  the  stock  sub- 
scribed by  them  respectively,  which  has  been  universally  in- 
terpreted to  mean  that,  beside  his  clause  liability  to  pay  the 
par  value  of  the  stock,  the  shareholder  shall  be  liable  to  an 
amount  equal  to  that  value.* 

1.  The  liability  imposed  by  these  statutes  is  a  partner- 
ship liability. 

In  Allen  v.  Sewell,  2  Wend.  327,  (1829),  the  act  incor- 
porating the  X.  Steamboat  Co.  provided  that  the  members 
of  the  said  corporation  shall  be  liable,  in  the  same  manner  as 
at  common  law  for  transportation  of  all  goods,  etc.,  as  com- 
mon carriers.  A.  delivered  a  package  to  the  agent  of  X.. 
which  was  lost.  He  then  brought  an  action  on  the  case 
against  some  of  the  stockholders  in  X.  to  recover  the  value 
of  the  package.  The  court  held,  that  the  defendants  were 
liable  to  the  same  extent  and  in  the  same  manner  as  if  there 
were  no  act  of  incorporation.  It  is  true  that^A.  should  have 
joined  all  the  members  of  the  corporation  in  the  suit,  but 
this  defect  could  be  taken  advantage  of  only  by  a  plea  in 
abatement. 

There  are  other  authorities  (a  partial  list  of  which  will 
be  foimd  in  the  note  below)  taking  the  view  that  this  lia- 
bility is  a  partnership  liability,  in  one  respect  made  more 
onerous  by  statute,  in  that  it  is  generally  several  as  well  as 
joint.^    Examples  of  a  variety  of  views  on  the  subject  are 

*  Willis  V.  Mabon,  48  Minn.  140  ( 1892)  ;  Root  v.  Sinnock,  120  111.  350 
(1887),  Schofield,  J. ;  McDonnell  v.  Alabama  Insurance  Co.,  85  Ala.  401 
(1888).  In  Maxwell's  case,  L.  R.  20  Eq.  585  (1875),  Malins,  V.  C,  the 
articles  of  association  of  a  certain  corporation  provided  that  if  there  are 
no  corporate  assets  to  pay  certain  debts  of  the  corporation  the  stock- 
holders shall  contribute  ratably  to  the  shares  held  by  them.  The  court 
held  that  the  liability  imposed  here  was  over  and  above  the  value  of  the 
stock  of  each  shareholder.  In  Dreisbach  v.  Price,  133  Pa.  560  ( 1890)  ;  s. 
c.  19  Atl.  569,  the  court  interpreted  the  provisions  of  the  act  of  1873 
which  declares  that  each  stockholder  of  the  said  bank  shall  be  re- 
sponsible for  the  debts  of  the  corporation  to  double  the  amount  of  stock 
subscribed  by  him,  to  mean  that  besides  his  common  law  liability  for  the 
stock  held  by  him,  the  stockholder  is  liable  to  double  its  par  value. 

•Maya  v.  Russ,  3  Conn.  52  (1819)  ;  Marcy  v,  Clark,  17  Mass.  330 
(1821)  ;  Deming  v.  Bull,  10  Conn.  409  (1835)  ;  Moss  v.  Oakley,  2  Hill, 
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not  hard  to  find.  In  Hanson  v.  Donkersley,  37  Mich.  148, 
(1877),  A.  did  some  work  for  the  X.  corporation  and  ac- 
cepted its  note,  on  which,  not  being  paid  at  maturity,  he  sued 
X.,  recovered  judgment  and  issued  execution,  which  was 
returned  unsatisfied.  He  then  brought  an  action  against  cer- 
tain stockholders  of  X.  to  enforce  the  liability  created  by  a 
statute  which  provided  that  the  stockholders  shall  be  individ- 
ually liable  for  all  labor  performed  for  the  corporation  and 
that  the  creditor  may  enforce  this  liability  after  an  execution 
shall  have  been  returned  unsatisfied.  The  court  affirmed 
judgment  against  A.  on  the  ground  that  this  liability  cannot 
be  a  primary  liability  but  is  that  of  a  surety  who  was  dis- 
charged by  A's  acceptance  of  the  note  from  the  corporation.® 

265  (1842)  ;  Bailey  v.  Bancker,  3  Hill,  188  (1842) ;  Corning  v.  McCtil- 
lough,  I  N.  Y.  47  (1847) ;  Stanley  v.  Stanley,  26  Me.  191  (1846) ; 
Conant  v.  Van  Schaick,  24  Barb.  87  (1857)  ;  Coleman  v.  White,  14  Wis. 
700  (1862) ;  Erickson  v.  Nesmith,  46  N.  H.  371  (1866)  ;  Thompson  v. 
Meisser,  108  111.  359  (1884) ;  Schalucky  v.  Field,  124  111.  617  (1888). 
In  Paine  v.  Stewart,  33  Conn.  516  (1866),  Butler,  J.,  the  court  said  that 
this  liability  is  of  the  same  character  as  that  incurred  by  an  association  of 
individuals  having  no  corporate  existence;  ex  necessitate  ret  it  must  be 
enforced  severally.  In  Marshall  v,  Harris,  55  Iowa,  182  (1880),  Adams, 
C.  J.,  the  court  held  that  the  liability  of  the  stockholders  of  a  corpora- 
tion, under  a  statute,  for  failure  to  substantially  comply  with  the  re- 
quirements of  the  general  incorporation  act,  is  the  same  as  if  no  attempt 
had  been  made  to  incorporate  the  association.  In  Mokelumne  Hill 
Canal  Co.  v,  Woodbury,  14  Ca,  265  (1859),  Cope,  J.,  the  court  said:  "It 
has  been  frequently  decided  that  members  of  a  corporation  who  are  an- 
swerable personally  for  the  corporate  debts  and  liabilities  stand  in  the 
same  position  in  relation  to  the  creditors  of  the  corporation  as  if  they 
were  conducting  their  business  as  a  common  partnership."  And  in 
Buchanan  v.  Meisser,  105  111.  638  (1883),  Scholfield,  J.,  the  court  said 
that  by  imposing  such  a  liability  "the  effect  of  this  is  simply  to  withdraw 
from  the  stockholders  the  protection  of  the  corporation  and  to  leave 
them  liable  as  partners." 

•In  Jackson  v.  Meek,  87  Tenn.  69  (1888),  Tarver,  J.,  the  court  held 
that  a  creditor  is  not  prevented  from  recovering  against  a  stockholder 
on  his  personal  liability,  by  taking  a  note  from  the  corporation,  ob- 
taining judgment  against  it  or  receiving  a  pro  rata  share  on  his  claim 
out  of  the  corporate  assets.  In  Hatch  v.  Burroughs,  i  Woods,  439 
(1870),  Woods,  J.,  the  court  held  that  stockholders  in  a  corporation 
whose  property  is,  by  the  charter,  at  all  times  pledged  to  redeem  the  notes 
issued  by  the  bank,  in  proportion  to  the  stock  held  by  them,  arc  not 
sureties  but  principals.    And  in  Sonoma  Val.  Bank  v.  Hill,  59  Ca.  107 
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And  in  Patterson  v.  JVyomissing  Mfg.  Co.,  40  Pa.  117, 
(1861),  the  court  said  that  the  liability  of  the  stockholders 
under  the  act  of  1853,  declaring  that  they  shall  be  jointly 
and  severally  liable  for  all  the  debts,  etc.  of  the  corporation 
in  which  they  are  stockholders,  is  "secondary  not  primary; 
collateral  not  principal ;  analogous  to  the  case  of  g^rantee, 
to  be  enforced  if  the  regular  process  of  the  principal  contract 
proves  fruitless  or  if  the  corporation  becomes  insolvent."^ 
The  decision  of  Hanson  v.  Donkersley  (supra)  is  virtually 
if  not  in  terms  overruled  by  Bank  v.  Warren,  52  Mich.  557, 
(1884),  which  holds  that  the  stockholders  of  the  bank  by 
the  terms  of  the  association  are  originally  liable  as  co-debtors 
with  the  bank. 

In  Diversey  v.  Smith,  103  111.  378,  (1882)  a  statute  pro- 
vides that  the  trustees  and  incorporators  shall  be  severally 
liable  for  all  the  debts  of  the  corporation  till  the  whole  cap- 
ital stock  of  the  company  shall  have  been  paid  in,  and  a  cer- 
tificate, stating  that  fact,  be  filed  and  recorded.  The  court 
held  that  this  liability  was  in  the  nature  of  a  penalty,  and  so 
an  action  to  enforce  it  did  not  survive  against  the  executor 
of  a  deceased  stockholder. 

In  Derrickson  v.  Smith,  27  N.  J.  L.  166,  ( 1858),  the  court 
held  that  a  statute  of  New  York,  which  provides  that  the 
company  incorporated  under  this  act  shall  annually  publish 
and  record  a  statement  of  its  assets  and  liabilities  and  in 
default  of  doing  so  all  the  trustees  of  the  said  corpora- 
tion shall  be  jointly  and  severally  liable  for  the  debts  of  the 
company,  is  a  penal  act  and  so  is  enforcible  only  in  the  juris- 
diction where  the  penalty  is  created.® 

(1881),  Thornton,  J.,  the  court  decided  that  the  possession  of  property 
of  the  corporation,  as  a  pledge  for  its  indebtedness  did  not  prevent  the 
pledgee  from  recovering  against  a  stockholder  in  the  corporation  on 
his  personal  liability,  on  the  ground  that  the  stockholders  were  not 
sureties  but  were  made  principal  debtors. 

*  See  also  Means'  Appeal,  85  Pa.  75  (1877),  Mercur,  J.  But  in  Craig's 
Appeal,  92  Pa.  396  (1880),  Gordon,  J.,  the  court  denied  that  the  liability 
is  that  of  a  surety. 

•See  also  Halsey  v.  McLean,  12  Allen,  438  (1866);  First  National 
Bank  v.  Brice,  33  Md.  487  (1870)  ;  Price  v.  Wilson,  ^7  Barb.  9  (1873). 
In  Merchants'  Bank  v.  Bliss,  35  N.  Y.  412  (1866),  the  court  held  that 
the  Statute  of  Limitations  applicable  to  the  recovery  of  forfeitures  and 
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In  Marshall  v.  Sherman,  148  N.  Y.  9,  (1895),  an  action 
was  brought  by  certain  creditors  of  a  bank  organized  under 
the  laws  of  Kansas  against  a  stockholder  of  the  same,  resid- 
ing in  New  York.  The  statute  under  which  the  bank  was 
organized  provided  that  if  any  execution  against  a  corpora- 
tion shall  have  been  issued  and  returned  nulla  bona,  execu- 
tion may  be  issued  against  its  stockholders  to  the  par  value 
of  their  stock,  or  the  execution  creditor  may  proceed  in  an 
action  at  law  to  charge  the  stockholders  with  the  amount  of 
his  judgment.  The  court  held  that  overruling  a  demurrer 
to  this  action  was  error,  on  the  ground  that  this  remedy 
against  the  stockholder  is  a  creature  of  statute,  to  be  enforced 
only  in  the  domicile  where  this  liability  was  created.' 

But  there  are  several  cases,  subsequently  decided,  which 
take  a  view  contrary  to  this  case.  In  Mechanics'  Savings 
Bank  V.  Fidelity  Ins,  Co.,  87  Fed.  1 13,  ( 1898),  Judge  Dallas 
held  that  the  same  statute  passed  upon  in  Marshall  v.  Sher- 
man (supra)  is  enforcible  by  an  action  at  law  in  the 
Eastern  District  of  Pennsylvania,  and  this  ruling  was 
affirmed  in  97  Fed.  297,  (1899).  -^^  ^^  Hancock  Na- 
tional Bank  V.  Ellis,  166  Mass.  414,  ( 1896),  the  same  statute 
was  enforced  in  Massachusetts,  and  this  ruling  was  approved 
in  51  N.  E.  207,  (1898),  in  a  suit  between  the  same  par- 
ties.^^ 

Derrickson  v.  Smith,  above  referred  to,  and  similar  cases 
are  questionable  decisions  in  view  of  Huntington  v.  At  trill 
L.  R.,  (1893),  Appeals,  150,  where  the  Privy  Council  held 
that  a  similar  statute,  passed  upon  in  Derrickson  v.  Smith, 
is  not  a  penal  act  within  the  rule  of  International  law,  which 
declares  that  penal  statutes  are  not  to  be  enforced  outside  of 
the  jurisdiction  where  they  are  passed, — ^the  purpose  of  the 
act  being  not  to  punish  a  wrong  against  the  public  justice  of 

penalties,  i.  e.,  three  years,  applies  to  such  cases ;  and  in  Stokes  v.  Stick- 
ney,  96  N.  Y.  323  (1884),  the  court  decided  that  an  action  to  recover 
such  a  liability  does  not  survive  against  the  personal  representatives  of 
a  deceased  trustee. 

•See  also  Tuttle  v.  National  Bank,  161  111.  497  (1896),  and  Hancock 
National  Bank  v.  Famum,  40  Atl.  341  ( 1898)  ;  s.  c.  20  R.  I.  466.  And 
see  May  v.  Black,  77  Wis.  loi  (1890). 

"See  also  Ferguson  v.  Sherman,  116  Ca.  169  (1897)  ;  s.  c.  47  Pac. 
1023. 
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the  State,  but  to  provide  a  remedy  to  the  person  injured  by 
the  wrongful  act.^^ 

In  connection  with  Diversey  v.  Smith,  above  referred  to, 
may  be  mentioned  several  cases.  In  Cochran  v.  Wiechers, 
119  N.  Y.  399,  (1890),  a  statute  provided  that  the  stock- 
holders of  the  X.  corporation  shall  be  severally  liable  for  all 
debts,  etc.,  of  said  corporation  until  the  whole  amount  of  the 
capital  stock  shall  have  been  paid  in  and  a  certificate  thereof 
filed  and  recorded.  The  plaintiffs  in  this  case,  judgment 
creditors  of  X.,  the  full  capital  stock  of  which  had  not  been 
paid  in,  sued  the  stockholders  to  enforce  this  liability.  A., 
who  was  made  one  of  the  defendants,  was  served  with  the 
complaint,  and  subsequently  died.  The  plaintiffs  applied  to 
the  court  for  leave  to  continue  the  action  against  A.'s  ex- 
ecutor. This  the  lower  court  refused,  on  the  ground  that 
the  cause  of  action  was  penal.  The  Court  of  Appeals  held 
that  this  was  error.^^ 

In  Richmond  v.  Irons,  121  U.  S.  27,  (1886),  Matthews, 
J.,  A.,  one  of  the  stockholders  of  a  certain  corporation,  died 
during  the  pendency  of  a  suit  to  enforce  the  statutory  lia- 
bility of  the  stockholders.  This  suit  was  revived  against 
A.'s  administrator,  who  contended  that  A.'s  liability  did 
not  survive.  The  Court  held  this  contention  to  be  unsound. 
In  Corning  v.  McCtdlough,  i  N.  Y.  47,  (1848),  an  action 
was  brought  to  enforce  the  statutory  liability  of  a  stock- 
holder of  a  certain  corporation.  The  defence  was  that  the 
action  had  not  accrued  within  three  years,  and,  as  it  is  to 
enforce  a  penalty,  it  was  barred  by  the  statute  of  limita- 
tions applicable  to  such  cases.  The  court  held  that  this  was 
not  a  good  defence. 

The  law  seems  to  be  settled  that  a  statute,  which  imposes 
an  individual  liability  on  stockholders  until  certain  acts  are 
done,  as  until  certain  steps  of  incorporation  are  taken,  or 
until  all  the  capital  stock  is  paid  in,  does  not  create  a  penalty. 
Such  a  statute,  it  is  held,  continues  the  liability  of  partners 
until  certain  acts  are  done  when  and  when  only  the  rights  of 

"  See  also  Huntington  v.  Attrill,  146  U.  S.  657  (1892). 
"See  also  Norris  v.  Wrenschall,  34  Md.  492  (1871)  ;  Maxwell's  case, 
L.  R.  20  Eq.  585  (1875)  ;  Cuykendall  v.  Miles,  10  Fed.  342  (1882). 
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limited  liability,  which  the  law  grants  to  members  of  cor- 
porations, are  given  to  these  associates.  [Cochran  v. 
Weichers  {supra)  and  the  cases  following.]  The  case  of 
Diversey  v.  Smith  {supra)  must,  therefore,  be  regarded 
as  no  longer  tenable.  We  may  assert  further  that  an  act 
which  makes  the  trustees  and  shareholders  of  a  corporation 
individually  liable  for  its  debts,  in  case  the  corporation  ne- 
glects or  refuses  to  perform  certain  duties,  does  not  create 
a  penalty,  but  imposes  a  partnership  liability.  There  can  be 
no  basis  of  a  distinction  in  law  whether  the  omission,  upon 
which  the  liability  of  the  stockholders  rests,  took  place  before 
the  corporation  began  to  do  business  or  after  the  business  had 
been  carried  on. 

There  are  some  very  respectable  authorities  which  hold 
that  this  liability  of  the  stockholder  is  founded  upon  con- 
tract.*'  It  is  submitted  that  this  liability  is  a  contract  liability 
only  when  the  claim  of  the  creditor  sounds  in  contract,  and 
it  is  begging  the  question  to  denominate  this  liability  of  the 
stockholder,  as  such,  to  be  a  contractual  liability. 

As  a  result  of  the  discussion  of  the  foregoing  cases  we 
can  affirm  that  this  liability  is  not  that  of  a  surety  nor  is  it  a 
secondary  liability  of  any  kind ;  is  not  a  penalty,  is  not  a  pure 
creature  of  statute,  a  new  thing  in  the  law ;  and  is  not  a  con- 
tractual liability  as  such.  We  can  also  affirm  the  following 
proposition,  that  the  statute  which  imposes  an  individual  lia- 
bility on  the  stockholder,  over  and  above  his  liability  to  pay 
the  par  value  of  the  stock  subscribed  by  him,  renders  him  or, 
as  some  of  the  courts  have  said,  leaves  him  liable  as  a  partner 
at  common  law  with  such  limitations  and  such  only  as  the 
statute  prescribes.  The  theory  underlying  this  proposition  is 
adequate  to  explain  the  nature  of  these  statutes ;  is  founded 
on  true  legal  principles,  and  has  the  express  sanction  of  the 

"  In  Branch  v.  Baker,  53  Ga.  502  (1874),  Warner,  C  J.,  the  court  held 
that  this  liability  becomes  a  contract  between  the  stockholders  and  the 
state,  when  the  former  subscribe  to  the  stock  of  the  corporation.  See 
Coming  v.  McCullough,  i  Comst.  [N.  Y.]  47  (1847) ;  Hawthorne  v. 
Calef,  2  Wall.  10  (1864) ;  Davis  v.  Weed,  44  Conn.  569  (1877) ;  Ault- 
man's  Appeal,  98  Pa.  505  (1881);  Brown  v.  Hitchcock,  36  Ohio,  667 
(1881)  ;  Nimick  v,  Mingo  Iron  Co.,  25  W.  Va.  184  (1884) ;  Schertz  ». 
First  National  Bank,  47  111.  App.  124  (1893)  ;  Ferguson  v.  Sherman,  116 
Ca.  169  (1897) ;  s.  c.  47  Pac.  1023. 
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court.  Should  such  a  proposition  be  accepted,  a  firm  basis 
for  solving  the  problems  presented  in  this  class  of  cases  and 
a  uniformity  of  decisions  upon  them  would  be  the  important 
and  obvious  result.^* 

2.  It  follows  from  the  partnership  theory  that:  A. 
The  stockholders  cannot  enforce  this  liability  against  each 
other. 

In  Bailey  v.  Bancker,  3  Hill,  188,  ( 1842),  Bronson,  J.,  the 
charter  of  the  X.  company  provided  that  the  stockholders 
shall  be  jointly  and  severally  liable  for  all  demands,  etc., 
against  X.,  provided,  however,  that  judgment  and  execution 
be  first  recovered  and  issued  against  X.  and  returned  tmsat- 
isfied.  A.  and  B.  stockholders  of  X.,  held  a  note  of  X.,  pay- 
able to  C  &  Co.,  a  certain  firm,  and  endorsed  by  the  said 
firm.  A.  and  B.  sued  X.  on  this  note,  recovered  judgment, 
and  issued  execution,  which  was  returned  nulla  bona.  They 
then  recovered  a  judgment  against  C.  &  Co.  on  their  endorse- 

"  Whitman  v.  National  Bank  of  Oxford,  decided  August  i,  1900,  by 
the  Supreme  Court  of  the  United  States,  decided  since  this  essay  was 
originally  prepared,  is  a  case  where  an  action  was  brought  against  a 
stockholder  of  the  X.  bank,  incorporated  under  the  laws  of  Kansas,  to 
enforce  his  individual  liability  under  the  Kansas  statute.  Held  that  this 
action  will  be  enforced  in  the  Southern  District  of  New  York,  as  it  is 
not  a  statutory  penalty,  and  so  is  enforcible  out  of  the  jurisdiction  of 
the  state  creating  the  remedy.  "It  would  not  be  doubted,"  the  court 
said,  speaking  through  Brewer,  J.,  "that  if  the  stockholders  in  this 
corporation  had  formed  a  partnership,  the  obligation  of  each  partner  to 
the  other  and  to  the  creditors  would  be  contractual,  and  determined  by 
the  common  law  in  respect  to  partnerships.  If  Kansas  had  provided 
for  partnerships  with  limited  liability,  and  these  parties,  complying  with 
the  provisions  of  the  statute,  had  formed  such  a  partnership,  it  would 
also  be  true  that  their  obligations  to  one  another  and  to  one  of  the  credi- 
tors would  be  contractual And  it  is  none  the  less  so  when 

these  same  stockholders  organized  a  corporation  under  the  law  of  Kan- 
sas, which  prescribes  the  nature  of  the  obligations  which  each  thereby 
assumes  to  the  other  and  to  the  creditors."  While  the  court  considered 
this  liability  as  based  on  the  ground  of  a  contract  between  the  stock- 
holders and  the  corporation,  still  the  court  based  its  decision  on  the 
true  principle  which  is,  that  there  is  no  distinction,  either  in  law  or  in 
fact,  between  the  individual  liability  of  stockholders  under  the  statutes 
and  the  liability  of  partners,  for  the  debts  of  the  corporation  and  partner- 
ship, respectively. 
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ment,  and  assigned  their  judgment  against  X.  to  C.  &  Co., 
who  brought  suit  in  the  name  of  A.  and  B.  against  the  stock- 
holders of  X.  The  court  held  that  A.  and  B.  could  not  have 
recovered  in  this  suit;  that  the  stockholders,  with  reference 
to  this  statutory  liability,  must  be  considered  as  partners,  and 
so  cannot  maintain  suit  at  law  against  one  another  on  this 
liability.  Otherwise  if  A.  and  B.  were  allowed  to  recover 
in  this  case  against  the  defendant,  the  latter  could  turn 
around  and  sue  A.  and  B.  with  equal  right  to  recover  from 
them.  This  would  be  preposterous.  The  court  held  further 
that  C.  &  Co.  stand  in  the  position  of  A.  and  B.,  and  hence 
cannot  recover.  To  the  same  effect  is  Thayer  v.  Union  Tool 
Co,,  4  Gray,  75,  (1855),  where  the  court  did  not  allow  A.,  a 
stockholder,  to  issue  attachment  against  certain  other  stock- 
holders of  the  debtor  corporation,  under  a  judgment  recov- 
ered against  the  corporation,  the  court  saying  that  A.  is  not 
within  the  letter  and  spirit  of  the  statute  providing  such 
remedy  to  creditors  of  the  corporation. 

In  Hollister  v.  Hollister  Bank,  2  Keyes,  (N.  Y.),  241, 
(1865),  the  X.  bank  became  insolvent  and  assessments  were 
made  on  its  stockholders  under  the  act  of  1849,  which  pro- 
vided that  the  stockholders  shall  be  liable  equally  and  ratably 
for  the  debts  of  the  corporation.  On  account  of  the  insol- 
vency of  some  of  the  stockholders  a  part  of  the  assessments 
were  not  collected.  On  application  of  the  receiver  for  an 
order  to  distribute  the  amount  collected  among  the  creditors, 
several  of  the  stockholders  who  had  paid  the  assessments 
claimed  that  by  virtue  of  such  payments  they  had  become 
creditors  of  X.  and  were  entitled  to  be  included  with  the 
other  creditors  in  this  distribution.  The  court  held  that  they 
were  debtors  of  the  creditors  of  X.,  and  cannot  participate  in 
this  distribution  till  these  creditors  are  paid. 

B.  A  stockholder  cannot  claim  a  set-off  because  of  a  debt 
due  him  from  the  debtor  corporation. 

Where  the  stockholder  is  sued  individually  and  the  lia- 
bility is  not  limited  in  amount,  it  is  difficult  to  see  how 
a  set-off  could  be  allowed  because  of  a  debt  due  him  from 
the  corporation.  Where  he  is  liable  only  to  a  limited  extent, 
as,  for  example,  to  an  amount  equal  to  the  par  value  of  his 
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Stock,  it  is  equally  difficult  to  see  why  such  set-off  should  be 
permitted.  The  law  is  clear  that  a  partner  under  such  cir- 
cumstances cannot  defeat  the  right  of  a  firm  creditor,  to  re- 
cover the  debt  against  him,  by  showing  that  he  has  a  claim 
against  the  firm.  The  same  rule  should  apply  when  a  stock- 
holder is  sued  on  his  statutory  liability.  He  is  a  partner, 
liable  as  such  for  the  debts  of  the  corporation,  only  his  lia- 
bility is  limited  in  amount  by  statute.  The  law  should  not 
allow  the  fund  created  for  the  benefit  of  the  corporate  cred- 
itors to  be  dissipated  by  the  stockholders  who  are  the  debtors 
of  such  creditors. 

In  the  case  of  Mathes  v.  Neidig,  72  N.  Y.  100,  (1878), 
where  a  suit  was  brought  by  a  corporate  creditor  against  a 
stockholder  in  the  corporation  to  enforce  his  personal  statu- 
tory liability,  the  court  allowed  a  plea  of  set-off,  of  a  debt  due 
from  the  corporation  to  the  defendant,  to  defeat  the  plain- 
tiff's right  to  recover.^**  It  is  submitted,  under  the  above 
considerations,  that  this  case  was  wrongly  decided. 

In  the  Fidelity  Insurance  Co.  v.  Mechanics'  Bank,  97  Fed. 
297,  ( 1899), the  A. bank,  having  recovered  judgment  against 
X.,  a  corporation  organized  under  the  laws  of  Kansas,  and 
having  issued  execution  which  was  unsatisfied,  then 
brought  action  against  the  B.  company,  administrator  of  C, 
one  of  the  stockholders  of  X.,  to  enforce  the  individual  statu- 
tory liability  of  C.  B.  defended  on  the  ground  that  C.  at 
the  time  of  his  death  was  the  holder  of  bonds  of  X.  greater 
in  value  than  the  par  value  of  his  stock,  which  bonds,  B. 
claimed,  should  be  set  off  against  C.'s  liability  in  this  action. 
The  court  held,  reversing  the  court  below,  that  B.  is  entitled 
to  the  set-off  claimed,  the  court,  however,  emphasizing  the 
fact  that  this  was  the  interpretation  given  to  the  statute  in 
the  Kansas  courts. 

When  a  creditor's  bill  in  equity  is  filed  against  all  the  cor- 
porators, making  the  corporation  a  party  defendant,  then  as 

"See  also  Musgrave  v.  Association,  49  Pac.  338  (1897),  where  the 
court  followed  the  decision  of  Mathez  v.  Niedig.  Maham,  P.  J., 
filed  a  strong  dissenting  opinion  in  this  case  holding  that  on  partnership 
principles  no  such  set-off  should  be  allowed.  And  see  Ball  v.  Anderson, 
196  Pa.  86  (1900).  In  Buchanan  v.  Meisser,  105  111.  638  (1883)  and 
Thebus  v.  Smiley,  no  111.  316  (1884)  Scholfield,  J.,  the  court  decided 
that  set-off  in  such  a  case  will  not  be  allowed. 
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the  equities  of  all  the  parties  are  adjusted,  the  stockholder 
having  a  claim  against  the  corporation  should  be  allowed  to 
prove  that  claim  with  the  other  creditors,  but  not  even  in 
such  a  case  should  he  be  allowed  to  set  oflf  his  claim  against 
his  statutory  liability,  for  then  he  would  be  permitted  to  get 
an  advantage  over  the  other  corporate  creditors  from  the 
mere  fact  that  he  is  a  stockholder,  as  this  set-oflf  might  pay 
his  debts  in  full,  while  the  other  creditors  might  only  get  a 
small  percentage  of  their  claims.^* 

Where  the  stockholder  pays  a  debt  of  the  corporation,  for 
which  the  statute  renders  him  liable,  he  is  discharged  from 
the  liability  under  the  statute  if  the  amount  so  paid  is  equal 
to  the  amount  of  his  liability ,^^  and  it  is  a  defence  pro  tanto 
where  it  is  not  equal  to  the  amount  for  which  he  is  liable.^' 
An  interesting  case  is  Thompson  v.  Meiser,  io8  111.  359, 
( 1884).  In  this  case  the  X.  bank,  in  which  A.  was  a  deposi- 
tor, failed.  Thereupon  A.  brought  suit  against  B.,  a  stock- 
holder of  X.,  holding  a  share  of  $1,000,  to  enforce  his  statu- 
tory double  liability.  B.  claimed  to  have  discharged  this 
liability.  It  appeared  that  B.,  C,  D.  and  E.,  each  holding  a 
share  of  $1,000  in  the  X.  bank,  had  respectively  bought  de- 
posit certificates  against  X.  worth  $1,000  at  fifteen  cents  on 
the  dollar.  B.  then  confessed  judgment  in  favor  of  C,  C. 
in  favor  of  D.,  D.  in  favor  of  E.,  and  E.  of  B.  Then 
E.  borrowed  $1,000,  which  he  paid  to  B.,  B.  paid  it  to  C,  C. 
paid  it  to  D.,  and  D.  to  E.,  E.  returning  the  money  to  the 
place  where  he  borrowed  it.  It,  therefore,  appeared  on  the 
record  that  the  above  judgments  were  satisfied.  Did  this 
transaction  discharge  B.  ?  The  court  held :  ( i )  That  stock- 
holders cannot  maintain  a  suit  on  this  liability  against  each 
other  (in  accordance  with  the  view  we  have  heretofore  ex- 

"  Trust  Co.  r.  Ins.  Co.,  18  N.  Y.  199  (1858).  In  Hillier  v.  Allegheny 
Co.  Ins.  Co.,  3  Pa.  470  (1846),  Gibson,  C.  J.,  a  mutual  insurance  com- 
pany brought  an  action  against  B.,  one  of  its  members,  to  recover  on  a 
premium  note.  B.  claimed  a  set-off  because  of  a  loss  by  fire  of  property 
insured  in  this  company.  It  was  admitted  that  the  funds  of  the  company 
were  not  sufficient  to  pay  all  the  debts  of  the  company.  The  court  held, 
that  set-off  will  not  lie  as  B.  might  thus  get  more  than  the  other 
creditors. 

"Lane  v,  Harris,  16  Ga.  217  (1854). 

"  Briggs  V.  Penniman,  8  Cowen,  387  (1826). 
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pressed).  It  follows  that,  as  B.  paid  to  a  person  to  whom  he 
was  not  liable  under  the  statute,  he  has  not  discharged  his 
liability  to  the  creditors  thereby.  (2)  That,  in  an  action  by 
the  creditor  against  the  stockholder  of  a  corporation  to  en- 
force this  liability,  the  latter  cannot  set-off  a  debt  due  him 
from  the  corporation.  So  B.  could  not  set-off  the  claim 
against  the  corporation  by  reason  of  the  deposit  certificate 
which  he  had  bought.  (3)  That,  to  discharge  one's  self  of 
this  liability  the  stockholder  must  pay  one  hundred  cents  on 
the  dollar,  bona  Ade}^  It  follows  from  these  considerations 
that  B.  was  not  discharged,  and  is  liable  in  the  present  suit. 

C.  The  statute  of  limitations  begins  to  run  at  the  same 
time  against  the  stockholders  as  against  the  corporation. 

If  this  liability  be  regarded  as  a  partnership  liability  and 
the  stockholders  liable  co-ordinately  with  the  corporation, 
the  statute  of  limitations  should  begin  to  run  at  the  same 
time  against  the  stockholder  as  against  the  corporation. 

In  Schalucky  v.  Field,  124  111.  617,  (1888),  Magruder, 
J.,  a  statute  provided  that  when  default  shall  be  made  in 
the  payment  of  any  debt  or  liability  contracted  by  a  certain 
bank,  the  stockholders  shall  be  individually  responsible  to  an 
amount  equal  to  their  respective  stock.  A.,  a  depositor  in 
this  bank,  brought  an  action  against  B.,  a  stockholder,  to 
enforce  his  liability  under  this  statute.  According  to  the 
laws  of  Illinois  it  is  provided  that  where  the  cause  of  action 
sued  upon  is  based  upon  written  evidence  of  the  indebted- 
ness, the  period  of  the  statute  of  limitations  is  ten  years; 
where  the  debt  is  not  founded  upon  a  written  statement  the 
period  is  five  years.  As  A.'s  cause  of  action  in  this  case  was 
based  upon  the  written  evidence  of  the  deposit  in  the  bank, 

"  Abbey  v.  Long,  44  Kans.  688  (1890).  Sec  also  Manville  v.  Karst,  16 
Fed.  173  (1883),  Treat,  J.,  where  the  court  held  that  after  a  suit  is  in- 
stituted, the  stockholder  cannot  defeat  the  creditor's  right  to  recover 
against  him  on  his  personal  liability,  by  confessing  a  judgment  in  favor 
of  a  friend  who  had  bought  a  claim  against  the  corporation  at  a  dis- 
count. And  in  Jones  v.  Wiltberger,  42  Ga.  575  (1871),  it  was  decided 
that  after  a  depositor  of  a  bank  brings  an  action  against  a  stockholder 
of  the  same,  on  his  personal  liability,  the  defendant  cannot  defeat  the 
rights  of  the  plaintiff  to  recover  by  pasring  the  amount  for  which  he  is 
liable  to  another  depositor  of  the  bank. 
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it  is  clear  that  if  this  action  were  against  the  bank  the  period 
of  ten  years  would  apply.  In  the  present  case  B.  defended 
on  the  ground  that  the  cause  of  action  did  not  accrue  within 
five  years  and  therefor  he  is  not  liable.  The  court,  in  decid- 
ing that  the  period  of  ten  years  applied  against  B.  as  well  as 
against  the  bank,  used  the  following  language:  "When  a 
debt  was  contracted  by  the  bank,  the  liability  of  those  who 
were  then  stockholders  attached,  and  from  that  moment, 
they  became  bound  in  the  same  manner  and  with  like  effect 
as  if  they  had  been  doing  business  as  partners,  unincorpo- 
rated. ...  It  follows  that  the  stockholders  occupy  the 
same  relation  to  the  creditors  as  the  bank  does,  so  far  as  the 
statute  of  limitations  is  concerned." 

In  Davidson  v.  Rankin,  34  Cal.  503,  (1868),  an  action 
was  brought  by  A.,  a  creditor  of  the  X.  corporation,  against 
B.,  the  executor  of  C,  a  deceased  stockholder  of  X.,  to  en- 
force the  liability  of  C.'s  estate,  created  by  a  statute  which 
provides  that  each  stockholder  shall  be  individually  liable 
for  his  proportion  of  all  the  debts  of  the  corporation,  in- 
curred while  he  was  a  stockholder.  The  cause  of  action  in 
this  case  was  a  wrongful  conversion  in  January,  1864,  by  X., 
of  eight  shares  of  stock  belonging  to  A.  A.  brought  suit 
against  X.  and  recovered  judgment  in  1866.  C.  died  in 
February,  1864,  and  B.  gave  notice  to  all  the  creditors.  A 
statute  declares  that  all  claims  against  the  estate  of  a  dece- 
dent must  be  presented  within  ten  months  after  notice  is 
given  by  the  personal  representative  of  the  deceased,  or  it  is 
barred ;  provided,  however,  that  if  the  claim  be  not  yet  due 
or  is  contingent,  it  may  be  presented  within  ten  months  after 
it  becomes  due  or  absolute.  The  court  held  that  the  debt 
accrued  against  C,  at  the  same  time  as  against  X.,  and  was 
in  no  sense  a  claim  contingent  upon  inability  to  recover 
against  X.  It  follows  therefore  that  the  present  case  did  not 
come  within  the  exception  provided  for  in  the  act,  and  so 
A.  was  barred  by  not  presenting  his  claim  ten  months  after 
he  had  received  notice  from  B.*^ 

The  court  in  Terry  v.  Caiman,  13  S.  C.  220,  ( 1879),  took 

"See  also  Frecland  v,  McCullough,  i  Denio,  414  (1845)  ;  Conldin  r. 
Furman,  48  N.  Y.  527  (1872)  ;  Bassett  v.  St.  Albans  Hotel  Co..  47  Vt 
313  (1875)  ;  Hyman  v.  Coleman,  82  Ca.  650  (1890). 
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a  different  view,  and  held  that  the  statute  began  to  run  from 
the  time  the  bank  failed.^*  It  is  submitted  that  this  is  not 
sound  unless  this  liability  has  its  origin  only  upon  a  bank's 
failure  to  pay.  Such  is  not  the  true  interpretation  of  the 
statutes  having  reference  to  this  liability.  The  liability  of 
the  stockholder  is  co-ordinate  with  the  existence  of  the  debt, 
but  the  statute  restricts  the  enforcement  of  it  till  the  reme- 
dies, instituted  directly  against  the  corporation,  have  failed. 
But  where  the  statute  provides  that,  in  case  some  act  is 
done  or  omitted,  the  stockholders  shall  be  individually  liable 
for  the  debts  of  the  corporation,  it  would  seem  that  the  stat- 
ute, against  the  creditors,  should  begin  to  run  when  this  act 
or  omission  takes  place,  as  only  then  does  the  stockholder  be- 
come liable  to  the  creditors.*^ 

3.  But  a  transfer  of  the  stock  relieves  the  tratisferrer 
from  this  liability. 

In  Middle  town  Bank  v.  Magill,  5  Conn.  28,  (1823),  the 
charter  of  the  X.  corporation  provides  that  the  "personal 
property  of  the  members  of  the  said  corporation  shall  at  all 
times  be  liable  for  all  debts  due  by  the  said  corporation.'' 
A.,  a  creditor  of  X.,  brings  suit  against  B.,  who  was  a  stock- 
holder of  X.  at  the  time  this  debt  was  contracted,  but  before 
this  suit  was  brought  he  had  transferred  his  stock  to  a  third 
person.  The  court  held  that  B.,  when  he  ceased  to  be  a  mem- 
ber, ceased  to  be  liable.  The  dissenting  opinion  by  Hosmer, 
C.  J.,  was  to  the  effect  that  as  B.'s  liability  is  that  of  a  part- 
ner, and  those  are  liable  who  were  partners  at  the  time  the 
debt  was  contracted,  therefor  B.  should  be  held  liable.  This 
case  presents  then  both  views  that  have  been  taken  on  the 

"Longley  v.  Little,  26  Me.  162  (1846)  ;  Terry  v.  Tubman,  92  U.  S. 
156  (1875)  ;  Terry  v.  Anderson,  95  U.  S.  628  (1877)  ;  Godfrey  v.  Terry, 
97  U.  S.  171  (1877)  ;  Barrick  v.  Gilford,  47  Ohio,  180  (1890). 

"In  Losee  v.  Bullard,  79  N.  Y.  404  (i^o),  Rapallo,  J.,  an  action  was 
brought  by  a  creditor  of  a  corporation  against  the  trustee  of  the  same 
to  enforce  his  personal  liability  arising  because  of  his  neglect  to  file  cer- 
tain annual  statements.  The  court  held,  that  the  Statute  of  Limitations 
began  to  run  when  the  plaintifiPs  cause  of  action  accrued  and  the  failure 
of  the  trustee  to  file  annual  statements  each  year  from  that  time  did 
not  prevent  the  running  of  the  statute. 
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subject,  the  view  which  prevails  being  the  one  adopted  by 
the  majority  of  the  court  in  this  case.^ 

On  partnership  principles  the  stockholder  who  was  such 
when  the  debt  was  created  should  be  liable,  and  the  decision 
in  the  above  case  must  be  considered  as  contrary  to  this  prin- 
ciple. But  there  are  certain  instances  in  the  common  law 
where  a  right  or  liability,  instead  of  being  attached  to  a 
certain  person,  is  attached  to  one  because  he  occupies  a  cer- 
tain relation.  Blackstone  furnishes  such  an  instance  in  com- 
mons appendant,  which  is  a  right  of  commons  belonging  to 
one  by  virtue  of  his  occupation  of  certain  land ;  and  this  right 
is  distinct  from  commons  in  gross,  which  is  a  right  of  com- 
mons belonging  to  an  individual  in  person.  The  same  diflfer- 
entiation  exists  in  the  right  of  advowson.  Blackstone  fur- 
nishes us  with  another  excellent  example  in  the  corporation 
sole,  as  the  bishop.    When  A.,  the  bishop,  contracts  a  debt  in 


"  The  following  cases  hold  that  those  are  liable  who  were  stockholders 
when  the  debt  was  contracted:  Mill  Dam  Foundry  v.  Hovey,  21  Pick. 
417  (1839)  ;  Carver  v.  Braintree  Mfg.  Co.,  2  Story  432  (1843)  ;  Holyoke 
Bank  v.  Goodman  Paper  Mfg.  Co.,  9  Cush.  576  (1852)  ;  Chesley  v. 
Pierce,  32  N.  H.  388  (1855)  ;  Larrabee  v.  Baldwin,  35  Ca.  155  (1868) ; 
Williams  v.  Hanna,  40  Ind  535  (1872)  ;  Wheeler  v,  Faurot,  37  Ohio,  26 
(1881).  In  Brown  v.  Hitchcock,  36  Ohio,  667  (1881),  the  court 
held  that  the  liability  attaches  personally  to  him  who  was  a  member 
when  the  debt  was  contracted  but  if  he  subsequently  assigns  his  stock, 
the  assignee  impliedly  undertakes  to  indemnify  him  from  his  liability, 
and  when  the  suit  is  in  equity,  equity  will  so  mould  the  decree  as  to 
charge  him  who  is  ultimately  liable.  The  following  cases  adopt  the 
majority  opinion  of  Middleton  Bank  v,  Magill :  Adderly  v.  Storm, 6  Hill, 
624  (1844)  ;  Wheelock  v.  Kost,  77  111.  296  (1875)  ;  Keyser  v.  Hitz,  133  U. 
S.  138  (1889)  ;  Barrick  v.  Gilford,  47  Ohio,  80  (1890)  ;  Merrill  v.  Meade, 
6  Kans.  App.  620  (1897)  ;  Rosevelt  v.  Brown,  i  Kern  [N.  Y.],  148 
(1854)  and  National  Bank  v.  Case,  99  U.  S.  628  (1878),  hold  that  the 
transferee  is  liable  even  though  he  holds  the  stocks  as  collateral  se- 
curity. In  Maxwell's  case,  L.  R.  20  £q.  585  (1875)  A.  and  B.  held 
stock  in  a  certain  corporation,  jointly.  The  court  held  that  on  the 
death  of  A.  the  stock  survived  to  B.  and  that  A.'s  estate  was  not  liable 
for  contribution  on  A.'s  share  of  the  stock.  Curtis  v,  Harlow,  12  Mete 
3  (1846),  and  Root  v,  Sinnock,  120  111.  350  (1887),  hold  that  those  are 
liable  who  were  stockholders  when  the  liability  is  sought  to  be  enforced. 
Cleveland  v.  Bumham,  55  Wis.  598  (1882)  and  Sayles  v.  Bates,  5  Atl. 
497  (1885),  hold  that  those  are  liable  who  were  stockholders  when  the 
debt  was  payable. 
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his  official  capacity,  and  subsequently  he  is  succeeded  in  office 
by  B.,  A.  is  no  longer  liable  for  the  debt,  but  B.  is  liable.  In 
the  same  way  any  right  which  attached  to  A/s  person  be- 
cause of  his  official  capacity  as  bishop  while  he  occupied  such 
a  relation,  ceased  to  belong  to  him  immediately  on  B.'s  suc- 
ceeding him,  but  became  attached  to  the  person  of  B. 

Now  while  in  partnership  cases  the  law  is  settled  that  the 
partner's  liability  to  creditors  is  not  attached  to  him  because 
of  his  relation  to  the  firm,  but  is  a  personal  liability  which 
exists  even  after  the  partner  severs  his  relation  with  the  firm, 
in  corporation  cases  the  liability  of  a  member  of  the  corpora- 
tion is  attached  to  his  relation  to  the  association,  and  when 
this  relation  ceases  his  liability  comes  to  an  end.  The  court 
then  adopted  this  rule,  that  the  liability  follows  the  relation, 
as  well  with  respect  to  the  stockholder's  common  law  lia- 
bility on  his  stock  as  with  respect  to  his  liability  imposed  on 
him  by  statute.^* 

It  must  be  understood  that,  in  order  for  the  transferrer  to 
be  relieved  in  any  case,  the  transfer  must  be  bona  fide,  to  a 
man  of  financisd  standing.  A  transfer  to  a  straw-man 
for  the  purpose  of  freeing  the  transferrer  from  this  liability 
will  not  have  such  an  effect.  And  in  Aultman's  Appeal,  98 
Pa-  505*  (1882),  Sharswood,  J.,  the  court  held  that  the 
transfer  of  stock  after  the  insolvency  of  the  corporation  is 
not  bona  fide,  and  will  not  relieve  the  transferrer.^ 

In  Jackson  v.  Meeck,  87  Tenn.  69,  ( 1888),  the  court  held 
that  when  stockholders  transfer  their  stock  they  are  not 
thereby  relieved  from  their  statutory  liability  to  employes  for 
wages  earned  previous  to  the  transfer.  This  decision  is  in 
accordance  witih  the  view  of  Hosmer,  C.  J.,  in  Middletown 
Bank  V.  MagUl  (supra). 

In  Marcy  v.  Clark,  17  Mass.  330,  (1821),  Parker,  C.  J., 
replevin  was  brought  by  A.  against  B.,  who,  as  sheriff,  levied 

•*See  Barrick  v.  Gifford,  47  Ohio,  180  (iSgo),  Minshall,  C.  J.,  where 
the  court  said  that  this  liability  attaches  to  every  share  of  stock  issued 
by  the  company. 

•In  Mokelumne  Hill  Canal  Co.  v,  Woodbury,  14  Ca.  265  (1859), 
Cope,  J.,  the  court  held  that  a  stockholder  cannot  rid  himself  of  his 
liability  by  selling  his  stock  after  suit  was  brought  against  his  cor- 
poration.   See  to  the  same  effect  Rider  v,  Fritchcy,  49  Ohio,  285  (1892). 
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on  A.'s  goods  under  an  execution  issued  against  a  manufac- 
turing company  of  which  A.  was  a  member.  Before  the  levy 
A.  sold  his  shares  of  the  stock  without  any  consideration  to 
X.,  a  straw-man.  A  statute  provides  for  the  liability  of  the 
person  and  estate  of  any  member  of  a  manufacturing  cor- 
poration which  shall  not,  within  fourteen  days  after  demand, 
satisfy  any  execution  entered  against  it.  The  court  rendered 
judgment  in  favor  of  B.,  holding,  i.  That  the  sale  by  A.  of 
his  stock  in  this  case  was  a  fraud  as  to  creditors,  and  in- 
effectual to  relieve  him  of  his  statutory  liability;  and  2. 
That  the  legislature  continued  the  principles  of  co-partner- 
ship in  existence  so  that  in  a  suit  against  the  corporation  all 
the  stockholders  are  virtually  defendants,  and  a  judgment 
against  the  corporation  makes  the  stockholders  judgment 
debtors.  A.'s  property  would,  therefore,  still  be  liable  to  be 
seized  in  execution  on  the  judgment  even  if  the  sale  of  the 
stock  after  the  judgment  were  bona  fide  and,  therefore,  a 
valid  transfer.** 

Certain  statutes  make  both  the  transferrer  and  transferee 
liable,  and  in  Harper  v.  Carroll,  69  N.  W.  610,  Minn., 
( 1896),  the  court  decided  that  the  liability  of  the  transferrer 
in  such  a  case  is  secondary  to  that  of  the  transferee. 

The  law  then  seems  to  be  settled  that  generally  the  trans- 
fer of  stock,  if  bona  fide  and  to  a  person  of  means,  will  re- 
lieve the  transferrer  of  his  individual  liability.  If  not  bona 
fide  the  transfer  does  not  have  the  effect  of  relieving  the 
transferrer.  According  to  some  cases,  where  the  stock- 
holder is  made  personally  liable  to  the  employes  of  the  cor- 
poration, the  transfer  of  the  stock  after  the  labor  is  per- 
formed does  not  relieve  the  transferrer.  Where  the  statute 
makes  the  stockholder's  property  liable  to  be  levied  on  under 
a  judgment  recovered  against  the  corporation,  a  transfer  of 

**The  following  cases  hold  that  under  the  Kansas  statute,  those  arc 
liable  who  were  members  of  the  corporation  when  the  execution  against 
it  was  returned  nulla  bona:  Van  Demark  v.  Barons,  52  Kans.  779 
(1894)  ;  Rhode  Island  Mortgage  &  Trust  Co.  v,  Moulton,  82  Fed.  979 
(1897)  ;  Brown  v.  Trail.  89  Fed.  331  (1898)  ;  Parkinson  Sugar  Co.  v. 
Topeka  Sugar  Co.,  54  Pac.  (Kans.)  331  (1898).  And  in  Nixon  v. 
Green,  11  Exch.  550  (1856)  a  similar  conclusion  was  reached  in  in- 
terpreting similar  English  statutes. 


Digitized  by 


Google 


SHAREHOLDERS   OF   A   CORPORATION.  607 

Stock  after  the  judgment  against  the  corporation  is  recovered 
will  not  relieve  the  transferrer  of  his  liability. ^^ 


4.  No  partner's  equity  with  respect  to  the  assets  of  the 
corporation  is  conferred  upon  the  stockholder  by  reason  of 
this  liability. 

In  Baker  v.  Backus,  32  111.  79,  (1863),  Breese,  J.,  the  X. 
corporation  was  incorporated  under  a  statute  which  pro- 
vided that  the  stockholders  under  certain  conditions  sliall 
be  individually  liable  for  the  debts  of  X.  if  half  of  the  capital 
stock  be  not  paid  within  one  year  of  its  organization,  which 
was  not  done.  A.,  the  administrator  of  a  stockholder  in  X., 
filed  a  bill  in  equity  to  have  X.  dissolved  and  to  have  its 
effects  put  ii)to  the  hands  of  a  receiver,  alleging  that  the 
above  statute  put  the  stockholders  in  the  position  of  partners ; 
that  A.  wished  to  have  the  corporate  property  applied  to  pay 
corporate  debts  so  as  to  save  the  estate  of  the  intestate  from 
its  corporate  liability.  The  court  held  that  it  had  no  juris- 
diction; that  the  corporation  cannot  be  deprived  of  its 
charter  on  application  of  one  or  more  of  the  members,  and 
that  the  stockholders  have  no  such  power  as  to  compel  the 
application  of  the  funds  of  the  corporation  so  as  to  exonerate 
themselves.  The  mere  fact  that  the  stockholders  are  liable 
as  partners  does  not  deprive  the  corporation  of  its  rights  and 
privileges  as  a  corporation. 

« 

"  In  Bond  v.  Appleton,  8  Mass.  472  (1812)  there  was  a  statute  making 
stockholders  liable  to  pay  bills  issued  by  the  bank  in  which  they  held 
stock,  when  the  bank  refuses  to  pay  for  the  same.  The  court  held  that 
those  are  liable  who  were  members  of  the  bank  at  the  time  of  such 
refusal.  In  Windham  Savings  Inst.  v.  Sprague,  43  Vt.  502  (1871),  Ross, 
J.,  the  charter  incorporating  a  company,  rendered  its  stockholders  liable 
in  case  the  provisions  thereof  are  infringed.  The  court  held  that  those 
are  liable  who  were  members  when  the  infringement  took  place.  To  the 
same  effect  is  Austin  v.  Berlin,  22  Pac.  [Col.]  433  (1889).  In  Steam 
Engine  Co.  v,  Hubbard,  loi  U.  S.  188  (1879),  Qifford,  J.,  a  Connecti- 
cut statute  provided  that  the  president  and  secretary  of  certain  corpora- 
tions shall  be  liable  if  they  neglect  or  refuse  to  file  certain  annual  cer- 
tificates. The  court  held  that  the  president  of  one  of  these  corporations 
is  not  liable  for  the  debt  created  before  such  refusal  to  comply  with  the 
statute,  though  it  remained  unpaid  during  such  noncompliance. 
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5.  This  liability  is  enforcible  directly  by  the  creditors 
against  the  stockholders. 

This  liability  is  created  for  the  benefit  of  the  creditors  of 
the  corporation.  It  is  not  an  asset  of  the  corporation  in  the 
same  sense  that  the  liability  of  the  stockholder  to  pay  for  his 
stock,  is  an  asset  of  the  corporation.  When  the  creditor 
enforces  this  latter  liability  he  virtually  enforces  a  right  of 
his  debtor,  i,  e.,  the  corporation.^  Not  so,  however,  with 
this  liability  created  by  statute.  It  can  in  no  instance  be  en- 
forced by  the  corporation,  and  its  creditor  does  not  attach 
this  liability  as  a  debt  due  to,  or  an  asset  of  the  corporation. 
The  separate  property  of  the  stockholder,  not  the  fund  of 
the  association,  is  by  these  statutes  made  liable  to  answer  the 
demands  of  the  corporate  creditors.  Hence  on  the  insol- 
vency of  the  corporation  this  liability  does  not  pass  to  its 
receiver  as  an  asset  of  the  corporation  unless  so  provided  by 
statute.^  And  the  corporation  cannot  assign  this  liability 
even  if  such  assignment  is  for  the  benefit  of  all  the  credi- 
tors.'^ It  follows  from  these  considerations  that  the  fact 
that  the  property  of  the  debtor  corporation  is  in  the  hands  of 
a  receiver  will  not  prevent  the  creditors  of  the  corporation 
from  prosecuting  a  suit  against  its  stockholders  to  enforce 
their  personal  liability  under  these  statutes.** 

6.  The  procedure  to  enforce  this  liability  is  governed  by 
the  statute  creating  it. 

The  prerequisite  condition  of  the  creditors'  right  to  en- 
force this  liability  is  (except  in  rare  instances)  fixed  by  stat- 
ute to  be,  that  all  remedies  against  the  corporation  should 
first  be  exhausted.    Accordingly,  almost  universally,  the  re- 

"Patterson  v.  Lynde,  106  U.  S.  519  (1882),  and  Lane's  Appeal,  105 
Pa.  49  (1884). 

"Dutcher  v.  Marine  National  Bank,  12  Blatch.  435  (1875);  Fams- 
worth  V.  Wood,  91  N.  Y.  308  (1883). 

••Wright  r.  McCormack,  17  Ohio  St  87  (1866). 

•*  Sleeper  v.  Norris,  59  Kans.  555  (1898);  Runner  v.  Dwiggins,  147 
Ind.  238  (1897) ;  Brown  v.  Trail,  87  Fed.  641  (1898)  ;  Dexter  v.  Ed- 
monds, 89  Fed.  467  (1898);  Fidelity  Ins.  Co.  v.  Mechanics'  Bank,  97 
Fed.  297  (1899).  Gushing  v.  Perot,  175  Pa.  66  (1896),  holding  a  con- 
trary view  was  overruled  in  Ball  v,  Anderson,  196  Pa.  86  (1900). 
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covery  of  a  judgment  against  the  corporation,  the  issuing 
of  an  execution  and  having  it  returned  nulla  bona,  is  made 
a  condition  precedent  to  the  proceedings  against  the  stock- 
holder under  the  statute.*^  In  case,  however,  the  corpora- 
tion has  been  dissolved  or  is  notoriously  insolvent,  it  is  un- 
necessary to  take  these  preliminary  steps.** 

This  liability  may  be  enforced  in  four  different  proceed- 
ings depending  on  the  statute  creating  it. 

1.  On  judgment  being  recovered  against  the  corporation 
and  execution  unsatisfied,  the  creditor  may  subject  the  prop- 
erty of  the  stockholder  to  levy  under  the  same  or  an  alias 
execution. 

2.  Under  the  act  of  1849  «^d  its  successors  in  Pennsyl- 
vania the  original  action  must  be  brought  against  the  cor- 
poration and  such  stockholders  as  the  creditor  desires  to 
hold  liable.  When  judgment  is  recovered  execution  must 
be  issued  first  against  the  corporation,  and,  if  unsatisfied, 
against  those  stockholders  who  were  joined  in  the  suit. 

3.  The  creditor  may  bring  a  suit  at  law  against  an  indi- 
vidual stockholder  under  the  same  condition  precedent  as  in 

(I.). 

4.  He  may  file  a  creditor's  bill  in  equity  in  behalf  of  him- 
self and  all  other  creditors  of  the  corporation,  against  the 
corporation  and  all  the  stockholders. 

In  MUroy  v.  Spurr  Mountain  Iron  Co,,  43  Mich.  231, 
( 1880),  Marston,  C.  J.,  the  court  held  that  where  the  statute 
provides  two  remedies,  by  choosing  one,  the  creditor  is 
barred  from  pursuing  the  other  even  if  the  judgment  in  the 
first  remedy  be  unsatisfied.  It  is  suggested  that  this  ruling 
is  not  in  accord  with  the  spirit  of  the  law  in  this  country. 

Where  the  statute  names  a  remedy  that  remedy  must  be 
pursued  to  the  exclusion  of  all  other  remedies.** 

"In  Morrow  v.  Superior  Court,  64  Ca.  383  (1883),  Sharpstein,  J.,  the 
court  held  that  this  liability  is  primary,  and  the  corporate  creditor  need 
not  exhaust  his  remedy  against  the  debtor  corporation  before  proceeding 
against  its  stockholders ;  the  statute  in  that  case,  however,  did  not  make 
any  provision  that  a  judgment  must  first  be  recovered  against  the  cor- 
poration. 

"Flash  V,  Conn,  109  U.  S.  371  (1883) ;  Barrick  v.  GiflFord,  47  Ohio. 
180  (1890) ;  Latimer  v.  Bank,  102  Iowa,  162  (1897}. 

"In  Fourth  National  Bank  v,  Francklyn,  120  U.  S.  747  (1887)  and 
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7.  The  property  of  the  stockholder  levied  under  an  ex- 
ecution issued  against  the  corporation. 

The  cases  of  Stone  v.  Wiggins,  5  Mete.  316,  (1842),  and 
Beers  v.  Bunker,  6  Kans.  App.,  697,  (1897),  hold  that  levy 
on  the  property  of  the  stockholder  may  not  in  any  case  be 
made  until  a  demand  and  refusal  from  the  corporation  to 
satisfy  the  execution  issued  against  it. 

In  Stanley  v.  Stanley,  26  Me.  191,  (1846),  Whitman, 
C.  J.,  after  a  judgment  had  been  recovered  by  a  creditor  of 
the  X.  corporation  and  after  execution  had  been  returned 
unsatisfied  the  sheriff  levied  on  the  goods  of  A.,  a  stock- 
holder of  X.,  according  to  the  provisions  of  a  statute.  A. 
then  brought  trespass  against  the  sheriff  for  the  seizure  of 
the  goods,  and  insisted  that  the  private  property  of  an  indi- 
vidual cannot  be  rendered  liable  to  be  levied  on  by  virtue  of  a 
judgment  and  an  execution  against  a  corporation  where  he 
has  not  been  stmimoned  individually  to  appear  and  so  has 
no  opportunity  to  defend.  The  court,  rendering  judgment 
against  A.,  held  that  the  effect  of  the  statute  is  that  the 
members  of  the  corporation  are  to  be  regarded  as  partners, 
and  the  suit  by  the  corporate  creditor  is  virtually  against  the 
stockholders;  that  they  are,  therefore,  bound  by  the  judg- 
ment in  such  a  suit,  and  so  their  property  is  liable  in  execu- 
tion issued  against  the  corporation. 

In  Wilson  v.  Pittsburg,  etc,  Canal  Co.,  43  Pa.  424, 
( 1862),  Lx)wrie,  C.  J.,  a  scire  facias  sur  judgment,  recovered 
against  the  X.  corporation,  was  issued  against  certain  stock- 
holders of  X.,  whose  person  and  property  were  by  statute 
liable  to  answer  when  an  execution  issued  against  the  cor- 
poration is  unsatisfied.  An  affidavit  of  defence  was  filed 
which  set  up  matter  that  would  have  been  a  good  defence  in 
the  original  action.    It  was  held  that  this  affidavit  was  in- 

Knower  v.  Haines,  31  Fed.  513  (1887),  the  court  held  that  where  a  state 
stattite,  imposing  an  individual  liability  on  stockholders,  prescribes  a 
special  remedy,  that  remedy  must  be  pursued  in  the  Federal  Courts  to 
the  exclusion  of  all  other  remedies.  In  Bassett  v.  St.  Alban's  Hotel  Co., 
47  Vt.  313  (1875),  the  court  held  that  a  statute,  providing  that  if  the 
officers  of  certain  corporations  shall  neglect  to  perform  certain  acts 
they  shall  be  liable  in  an  action  founded  on  the  statute,  provides  for  a 
suit  at  law  and  a  bill  in  equity  will,  therefore,  not  lie. 
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sufficient,  the  court  saying  that  the  only  matter  that  the  de- 
fendant could  allege  is  to  show  that  the  defendants  were  not 
within  the  statute,  as,  for  example,  denying  that  they  were 
stockholders.  In  other  words,  under  these  statutes  the 
stockholders,  as  partners,  are  parties  to  the  suit  and  so  are 
boimd  by  the  judgment.^^ 

In  Child  V.  CoMn,  17  Mass.  64,  (1820),  the  court 
held  that  under  the  Massachusetts  act  of  1808,  subject- 
ing the  property  of  the  stockholders  to  be  levied  under  an 
execution  issued  against  their  corporation,  the  goods  of  a 
stockholder  who  died  before  the  commencement  of  the  suit 
against  the  corporation  cannot  be  levied  on.  This  decision 
is  in  accord  with  the  common  law  in  reference  to  partner- 
ships which  is  that  on  the  death  of  a  partner  his  estate  is  not 
liable  for  the  firm's  debts.** 

In  England  the  law  seems  to  be  that  a  summons  against 
a  corporation  is  not  enough  to  bind  the  stockholders  under 
statutes  similar  to  those  just  considered,  and  the  court,  in 
Bartlett  v.  Pentland,  i  Bam.  &  Adol.  704,  ( 1831),  ruled  that 
the  act  of  Parliament  should  have  been  suggested  on  the 
record  so  that  any  stockholder  might  have  the  right  to  de- 
fend; and  in  Clowes  v.  Brettell,  10  M.  &  W.  506,  (1842), 
the  court  held  that  before  the  property  of  the  stockholder 
could  be  subjected  to  an  execution  issued  against  a  cor- 
poration, a  scire  facias  must  first  be  issued,  so  that  the  stock- 
holder might  have  a  hearing,  and  that  any  point  in  the  act 
of  Parliament  that  might  be  raised  might  be  decided.'''^ 

"In  Brown  v.  Trail,  89  Fed.  641  (1898),  Morris,  J.,  the  plaintiff  re- 
covered judgment  against  a  corporation  in  Kansas  and  brought  action 
against  citizens  of  Maryland,  stockholders  of  the  same,  to  enforce  their 
individual  liability  under  the  Kansas  statute.  The  court  held  that  the 
defendants  can  deny  that  they  are  stockholders  or  show  some  other 
cause  why  they  arc  not  liable  in  this  action,  but  they  could  not  deny  the 
validity  of  the  judgment.  To  the  same  effect  see  Came  v.  Brigham, 
39  Me.  35  (1854). 

"See  also  Ripley  v.  Sampson,  10  Pick.  371  (1830),  Shaw,  C.  J.  In 
New  England  Commercial  Bank  v.  Newport  Steam  Factory,  6  R.  I.  154 
(1859),  Ames,  C.  J.,  the  court  held  that  while  the  estate  of  the  de- 
ceased stockholder  cannot  be  made  subject  to  this  liability  at  common 
law  this  can  be  done  by  filing  a  bill  in  equity,  all  the  living  stockholders 
being  made  parties  to  the  bill,  as  interested  parties. 

"In  Byers  v.  Franklin  Coal  Co.,  106  Mass.  131  (1870),  Morton,  J., 
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8.  Practice  in  Pennsylvania  under  the  act  of  1849  ^"^ 
the  acts  following  it. 

In  Pennsylvania  the  act  of  1874  following  the  provision 
of  the  act  of  1849  declares  that  in  any  action  at  law  or  in 
equity  instituted  by  a  creditor  of  the  corporation,  who  is  en- 
titled within  this  act  to  enforce  the  individual  liability  of  the 
stockholders,  he  may  include  as  defendants  any  one  or  more 
of  the  stockholders  of  the  said  corporation.  On  judgment 
being  recovered,  execution  should  first  be  levied  on  the  goods 
of  the  corporation  in  the  county  where  its  chief  business  is. 
In  case  no  sufficient  property  is  found  in  such  county  to  sat- 
isfy this  judgment,  then  the  property  of  such  stockholders 
as  were  joined  in  the  above  suit  shall  be  levied  on,  provided 
that  the  action  is  brought  six  months  after  the  right  of  the 
creditor  accrued. 

In  Hoard  v.  Wilcox,  47  Pa.  51,  ( 1864),  Thompson,  J.,  A., 
a  creditor  of  the  X.  manufacturing  corporation,  brought  an 
action  of  assumpsit  against  several  stockholders  of  X.  to 
enforce  their  individual  liability  under  the  act  of  1849,  hav- 
ing previously  recovered  a  judgment  against  the  corporation 
and  levied  execution,  which  was  unsatisfied.  The  court  held 
that  the  statute  provided  that  the  action  must  be  brought 
either  against  the  corporation  or  against  the  corporation  and 
some  of  the  stockholders.  Therefore,  this  suit  cannot  be 
maintained  because  the  corporation  was  not  joined  as  a 
party. 

In  MansAeld  Iron  Works  v.  Wilcox,  52  Pa.  377,  (1866), 
the  record  in  the  case,  just  considered,  was  amended  in  the 
lower  court  by  adding  "Mansfield  Iron  Works,"  to  cor- 
respond with  the  parties.  The  company  pleaded  former  re- 
covery. A  verdict  was  rendered  for  the  plaintiff,  the  court 
refusing  to  instruct  the  jury  that  a  former  recovery  against 
the  company  would  bar  a  recovery  in  this  action.  Held  that 
there  was  no  error.  To  deny  a  recovery  in  this  suit,  the 
court  said,  would  be  a  denial  of  justice;  but,  the  court  added, 

the  court  held,  that  where  the  plaintiflF  has  taken  judgment  against  the 
corporation  so  that  he  could  not  summon  the  stockholders  as  required 
by  statute  in  order  to  subject  their  property  to  be  levied  in  the  man- 
ner described,  he  may  maintain  a  bill  in  equity  against  these  stock- 
holders. 
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it  must  be  understood  that  hereafter  a  suit  must  in  the  first 
instance  be  brought  against  the  corporation  and  those  stock- 
holders whom  the  creditor  desires  to  hold  liable.  This  prac- 
tice, the  court  said,  is  illogical  and  inconvenient,  but  they 
are  trying  to  follow  the  statute  as  nearly  as  possible. 

In  Youghiogheny  Shaft  Co.  v.  Evans,  72  Pa.  331,  ( 1872), 
Agnew,  J.,  an  action  of  assumpsit  was  brought  against  a  cer- 
tain corporation,  and  A.  and  B.,  its  president  and  secretary, 
as  joint  promissors.  When  the  case  came  to  the  Supreme 
Court  on  error  counsel  on  behalf  of  the  plaintiff  contended 
that  this  action  was  brought  to  hold  A.  and  B.  liable  under 
the  statute.  The  court  held  that  as  no  such  purpose  ap- 
peared on  the  record  and  no  point  was  made  at  the  trial  as  to 
the  liability  of  A.  and  B.  as  stockholders,  this  action  cannot, 
at  the  present  stage,  be  maintained  on  that  ground. 

9.     Suit  at  law  or  in  equity. 

Where  the  statute  provides  the  procedure,  then,  as  has 
been  said,  that  procedure  must  be  followed  to  the  exclusion 
of  all  others.  But  where  the  statute  creating  a  liability  does 
not  name  the  procedure  or  where  the  procedure  is  named, 
but  the  remedy  is  being  enforced  in  another  jurisdiction 
where  the  procedure  named  in  the  statute  is  not  binding,** 
the  question  arises,  in  what  form  shall  the  remedy  be  en- 
forced. It  seems  that  a  suit  at  law  by  the  individual  creditor 
against  the  individual  stockholder  or  a  bill  in  equity  by  all 
the  creditors  against  all  the  stockholders  are  the  two  possible 
ways  of  proceeding  imder  these  statutes.**  Which  of  the 
two  shall  be  chosen  depends,  according  to  the  decisions,  on 
the  peculiar  phraseology  of  the  statute  creating  the  liability. 

On  principle,  a  suit  at  law  should    be    the    appropriate 

"  See  First  Nat.  Bank  v.  Gustin  Minerva  Mining  Co.,  42  Minn.  327 
(1890).  But  in  May  v.  Black,  77  Wis.  loi  (1890),  Orion,  J.,  the  court 
held,  that  where  a  Michigan  statute  provides  for  an  individual  liability 
of  the  stockholders  of  certain  corporations  which  is  to  be  enforced  by 
an  action  of  assumpsit,  a  suit  in  equity  will  not  lie  in  the  State  of  Wis- 
consin, but  assumpsit  is  the  only  appropriate  remedy. 

••In  Adkins  v.  Thornton,  19  Ga.  325  (1856)  and  Bird  v.  Hayden,  i 
Robert  [N.  Y.]  383  (1863),  the  court  held  that  where  the  statute  does 
not  provide  the  form  of  enforcing  this  liability  the  creditor  may  sue 
either  in  law  or  in  equity. 
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remedy  unless  the  statute  shows  a  contrary  intention.  Cred- 
itors of  a  partnership  can  maintain  a  suit  at  law  against  the 
partners,  only  all  the  partners  must  be  joined,  and  a  failure 
so  to  join  them  can  be  taken  advantage  of  by  a  plea  in  abate- 
ment. As  the  stockholders  are  made  severally  liable  by  these 
statutes  under  consideration,  with  a  very  rare  exception, 
there  can  be  no  reason  why  an  individual  creditor  could  not 
maintain  a  suit  against  an  individual  stockholder. 

Accordingly  in  Flash  v.  Conn,  107  U.  S.  37, 
(1883),  Woods,  J.,  the  court  held  that  where  the 
statute  provides  that  stockholders  shall  be  individually 
liable  to  the  creditors  of  the  company  to  an  amount 
equal  to  the  stock  held  by  them  respectively,  an  ac- 
tion at  law  will  lie  by  a  creditor  of  the  company  against  a 
stockholder  to  enforce  this  liability.  A  rule  was  laid  down 
by  the  court,  viz :  that  where  the  liability  of  the  stockholder 
is  in  proportion  to  the  stock  held  by  him,  each  stockholder 
being  liable  only  for  his  proportion  of  the  debt,  then,  as  such 
a  proportion  can  be  ascertained  only  in  equity,  a  creditors' 
bill  in  equity  is  the  only  remedy;  but  if  his  liability  is  not 
made  to  depend  upon  the  amount  of  the  liability  of  the  other 
stockholders,  a  suit  at  law  is  the  only  remedy.  In  accord 
with  this  decision  is  Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473,  ( 1840),  Nelson,  C.  J.,  where  the  court  held  that 
an  action  at  law  will  lie  to  enforce  the  liability  under  the 
statute  which  provides  that,  for  all  the  debts  due  by  the  cor- 
poration at  the  time  of  its  dissolution,  the  persons  then  com- 
posing it  shall  be  personally  liable  to  the  extent  of  their  re- 
spective shares  of  stock.*® 

It  must  be  understood  that  to  avoid  a  multiplicity  of  suits 
against  each  individual  stockholder  a  creditors'  bill  in  equity 
may,  at  the  option  of  the  creditors,  be  filed.*^    But  see  Pat- 


•Sec  also  Simonson,  v.  Spencer,  15  Wend.  548  (1836)  ;  Larrabee  r. 
Baldwin,  35  Ca.  155  (1868)  ;  Gnind  v.  Tucker,  5  Kans.  70  (1869)  ;  Wind- 
ham Savings  Inst.  v.  Sprague,  43  Vt  502  ( 1871 )  ;  Norris  r.  Johnson,  34 
Maryland,  485  (1871)  ;  Thompson  v.  Nicolai,  49  N.  Y.  Supp.  422  (1897). 
In  Culver  v.  Third  National  Bank,  64  111.  528  (1871),  the  court  held 
that  an  act  creating  such  liability  creates  a  legal  right  recognizable  at 
law,  and  an  action  at  law  will  be  maintained. 

*•  New  York  Life  Insurance  Co.  v.  Beard,  80  Fed.  66  (1897) ;  McDon- 
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terson  v.  Lane,  35  Pa.  275,  (i860),  Read,  J.,  where  the 
court  held  that,  where  the  statute  provides  for  a  remedy  at 
law,  a  creditor's  bill  will  not  lie.*^ 

In  Terry  v.  Little,  loi  U.  S.  216,  (1879),  *«  court  laid 
down  the  principle  that  if  the  liability  created  is  not  a 
liability  to  the  creditors,  but  for  the  indebtedness  of  the  cor- 
poration, an  action  at  law  cannot  be  maintained ;  but  if  the 
liability  be  created  directly  to  the  creditors,  such 
an  action  must  be  upheld.  In  other  words,  where 
the  statute  declares  that  the  stockholder  shall  be  liable 
for  the  debts  of  the  corporation,  the  court  says,  that 
thereby  is  shown  an  intention  on  the  part  of  the  legislature 
that  a  fund  be  created  for  satisfying  the  debts  of  the  cor- 
poration. To  this  fund  all  the  creditors,  therefore,  have  an 
equal  right,  and  so  one  creditor  cannot  get  pajrment  of  the 
fund  to  the  exclusion  perhaps  of  all  the  other  creditors,  but 
each  creditor  has  a  right  to  a  share  of  this  fund  according 
to  the  proportion  that  his  debt  bears  to  the  whole  indebted- 
ness of  the  corporation.  This  proportion  can  be  ascertained 
only  by  a  creditors'  bill  in  equity.  Hence  a  suit  at  law  will 
not  lie.  But  where  the  statute  declares  that  the  stock- 
holders shall  be  liable  to  the  creditors  of  the  corporation,  an 
intention  of  the  legislature  is  thereby  shown  to  g^ve  each 
individual  creditor  a  right  to  enforce  this  liability  for  his 
own  benefit,  irrespective  of  the  other  creditors,  and  so  a  suit 
at  law  will  be  maintained. 

This  principle  in  both  its  branches  is  perfectly  well  set- 
tled in  the  Federal  courts  and  in  many  of  the  state  courts.*' 

nelt  V.  Ala.  Insurance  Co.,  85  Ala.  401  (1888).  But  in  Hale  v.  Morri- 
son decided  June  11,  1900,  in  the  Federal  Court  for  the  Eastern  District 
of  Pennsylvania  the  court  held,  that  a  bill  in  equity  will  not  lie  to  avoid 
a  multiplicity  of  suits.  In  Mfg.  Company  v,  Bradley,  105  U.  S.  175 
(1881),  Matthews,  J.,  the  court  held  that  where  a  statute  creates  a 
liability  against  the  stockholders  unlimited,  except  in  the  amount  of  the 
debt  of  their  corporation,  and  it  prescribes  no  form  of  action,  equity  and 
law  have  concurrent  jurisdiction,  and  a  bill  in  equity  will  be  maintained. 

"•In  Kennedy  v.  Gibson,  8  Wall.  498  (1869)  and  Casey  v.  Galli, 
94  U.  S.  673  (1876),  the  court  held  that  where  the  whole  liability  of  the 
stockholders  is  required  to  pay  all  the  debts  of  the  corporation  the  pro- 
ceedings must  be  at  law.  See  also  Hale  v.  Morrison  (1900)  (supra, 
note  41). 

"•  Coleman  v.  White,  14  Wis.  700  (1861)  ;  Pollard  v.  Bailey,  ao  Wall. 
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As  has  been  already  pointed  out,  the  suit  at  law  must  be 
by  an  individual  creditor  against  an  individual  stockholder, 
for  the  sole  benefit  of  the  former.  A  joint  suit  against  two 
or  more  stockholders  cannot  be  brought  under  most  stat- 
utes, as  the  liability  is  made  several  and  not  joint.** 

It  might  be  added  that  in  case  a  debt,  so  enforced,  is  paid 
by  the  stockholder  against  whom  it  is  enforced,  he  is  entitled 
to  contribution  from  the  corporation  and  all  the  other  stock- 
holders, and  can  enforce  this  right  in  equity.  In  Erickson  v. 
Nesmith,  46  N.  H.  371,  (1866),  Sargent,  J.,  a  bill  was  filed 
by  the  creditors  of  X.,  a  corporation  of  the  state  of  New 
Hampshire,  against  the  stockholders  of  the  same,  to  enforce 
their  individual  liability  under  a  statute.  The  court  used  the 
following  language : 

"The  rule  for  contribution  among  partners  is  well  settled. 
If,  after  applying  the  assets  there  are  still  outstanding  liabili- 
ties, the  partners  must  contribute  in  proportion  to  their 
shares,  and  if,  on  the  other  hand,  a  surplus  remains,  it  will 
be  distributed  among  them  in  like  proportion.  .  .  .  Ap- 
plying these  principles  to  the  case  before  us,  the  decree  should 
be  entered  on  all  the  stockholders  of  the  corporation,  each 
stockholder  paying  the  same  proportion  to  the  whole  debt, 
as  the  amount  of  his  stock  or  number  of  his  shares  bears  to 

520  (1874) ;  Fidelity  Insurance  Co.  v.  Mechanics  National  Bank,  97 
Fed.  297  (1899).  In  Harper  v.  Union  Mfg.  Co.,  100  111.  225  (1881), 
Dickey,  J.,  the  court  held  that  tinder  the  statute  making  the  stockholders 
liable  for  all  debts  entered  into  by  the  corporation  prior  to  the  pajonent 
of  all  the  stock  subscribed,  the  proper  remedy  is  in  equity,  as  "to  the  cred- 
itors" means  "to  all  the  creditors."  In  Harris  v.  Dorchester,  23  Pick. 
112  (1839},  Morton,  J.,  the  court  held  that  under  a  statute  imposing  a 
personal  liability  upon  stockholders  of  a  bank  in  case  of  any  deficiency 
arising  through  the  mismanagement  of  its  officers,  suit  mu^  be  in 
equity.  In  Wright  v.  McCormack,  17  Ohio  St.  87  (1866),  White,  J., 
it  was  held  that  under  a  statute  imposing  a  liability  on  the  stockholders 
of  a  corporation  "for  the  purpose  of  securing  the  creditors  of  such  com- 
pan3r"  a  bill  in  equity  is  the  only  remedy. 

**  Terry  v.  Little,  loi  U.  S.  216  (1879).  In  Wright  v.  McCormack,  17 
Ohio  St  87  (1866),  White,  J.,  the  court  held  that  when  a  bill  in  equity 
against  the  stockholders  of  a  corporation  had  been  instituted  by  a  part 
of  the  creditors  for  the  benefit  of  all  the  creditors,  no  creditor  can  there- 
after maintain  a  suit  at  law  against  all  the  stockholders  or  any  of  them, 
to  enforce  this  liability  for  his  own  benefit. 
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the  whole  amount  of  stock  or  number  of  shares  in  the  cor- 
poration, subject  to  the  quaHfication  on  account  of  non-resi- 
dent and  insolvent  stockholders/'** 

Where  the  statute  itself  provides  for  a  method  of  enforc- 
ing contribution,  however,  that  method  must  be  pursued. 
In  Pennsylvania,  the  statute  provides  that  in  case  a  debt  is 
recovered  by  a  creditor  against  a  stockholder,  the  judgment 
which  the  creditor  had  recovered  against  the  corporation  as 
a  condition  precedent  to  his  pursuing  his  remedy  against  the 
stockholder  should  be  assigned  to  such  stockholder  who  is 
to  enforce  it,  first  against  the  corporation,  and  then  ratably 
against  the  other  stockholders.  The  court  in  Brinham  v. 
Wellersburg  Coal  Co,,  47  Pa.  43,  (1864),  Agnew,  J.,  held 
that  a  bill  in  equity  will  not  lie  for  contribution,  as  there  is 
an  adequate  and  complete  remedy  provided  by  statute.  And 
in  O'Reilly  v.  Bard,  105  Pa.  569,  (1884),  Clark,  J.,  the 
court  held  that  assumpsit  will  not  lie  to  enforce  this  contri- 
bution, as  the  statute  provided  a  remedy,  and  that  remedy 
excludes  all  others. 

Where  the  action  is  in  equity  it  must  be  brought  by  all 
the  creditors  or  by  less,  in  behalf  of  all.*®  The  debtor  corpo- 
ration is  made  a  party  defendant  ;*''  so  also  are  all  the  stock- 
holders, or  some  adequate  reason  must  be  shown  why  all  the 
stockholders  were  not  joined,  as  that  they  are  out  of  the 
jurisdiction  or  are  insolvent.*®  A  pro  rata  contribution  from 
all  the  stockholders  in  proportion  to  their  stock,  sufficient 
to  satisfy  all  the  creditors  who  are  entitled  to  the  benefit  of 
the  statute,  is  decreed,  provided,  of  course,  that  such  a  con- 

*In  Andrews  v.  Callender,  13  Pick.  484  (1833),  the  court  held  that 
members  of  a  corporation  voluntarily  paying  a  debt  of  the  corporation  for 
which  they  are  made  liable  by  these  statutes  without  any  order  of  court, 
have  no  right  of  contribution  from  the  other  stockholders.  In  Sayles  v. 
Brown,  40  Fed.  8  (1889),  Morris,  J.,  certain  stockholders  of  a  Rhode 
Island  corporation  having  been  compelled,  by  order  of  court,  to  pay  the 
debts  of  the  corporation,  filed  a  bill  against  other  stockholders  of  the 
same,  residing  in  Maryland,  for  contribution.  The  court  held,  that  be- 
cause the  statute  was  penal  and  so  was  not  enforceable  in  Maryland, 
contributions  will  not  lie. 

^Crease  v,  Babcock,  10  Mete.  525  (1846). 

**  Booth  v.  Dear,  96  Wis.  516  (1897). 

•  Erickson  v.  Nesmith,  46  N.  H.,  371  (1866). 
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tribution  does  not  exceed  the  limit  of  the  stockholders'  lia- 
bility. This  fund  is  to  be  shared  ratably  by  all  the  creditors 
who  have  brought  themselves  within  the  provisions  of  the 
statute. 

In  conclusion  we  desire  to  repeat  that  the  liability  under 
the  statutes  considered  in  this  treatise  is  a  partnership  lia- 
bility, and  is  governed  by  partnership  principles,  except  where 
the  statute  provides  otherwise.  It  results  from  this  principle 
that  the  stockholders  cannot  maintain  an  action  against  each 
other  to  enforce  this  liability.  Also  a  set-off  should  not  be 
allowed  when  a  stockholder  is  sued  individually  under  these 
statutes,  no  more  than,  when  a  partner  is  sued  by  a  creditor 
of  the  partnership,  he  could  set-off  a  debt  due  him  from  the 
partnership.  The  statute  of  limitations  should  begin  to  run 
against  the  stockholder  at  the  same  time  as  against  the  cor- 
poration. This  liability  is  created  for  the  benefit  of  the 
creditors  of  the  corporation,  and  they  alone  can  enforce  it, 
so  that  the  appointment  of  a  receiver  of  the  debtor  corpora- 
tion will  not  bar  a  suit  by  a  creditor  against  the  stockholder 
on  this  liability.  The  law  seems  to  be  settled  that  a  bona  Me 
transfer  of  his  stock  in  the  corporation  will  relieve  the  trans- 
ferrer from  this  liability  as  stockholder  of  that  corporation, 
and  that  the  corporation  loses  none  of  its  rights  and  privi- 
leges as  a  corporation,  from  the  mere  fact  that  its  members 
are  made  liable  as  partners. 

Samuel  M.  Israeli. 
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PROGRESS  OF  THE  LAW. 

As   Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKJtUPTCY. 

In  re  B laity  I02  Fed.  986,  decides,  (i)  that  where  a  creditor 

collects  his   debt  by   judgment  and   execution  within   four 

Preiefeaoe,     months  prior  to  the  debtor's  bankruptcy,  such 

Actkm  by     collection  does  not  amount  to  a  preference  unless 

TrastM      ^}jg  creditor  has  reason  at  the  time  to  believe  that 

the  debtor  is  insolvent,  and  (2)  that  the  court  of  bankruptcy 

has  no  jurisdiction  to  entertain  an  action  by  the  trustee  to 

recover  back  such  money,  but  the  trustee  is   relegated  to 

his  action  in  the  state  court.     The  latter  part  of  the  decision 

is  of  course  in  line  with  Bardes  v.  Bank^  20  Sup.  Ct.  1,000, 

although  the  latter  case  had  not  been  decided  at  the  time. 

Under  the  Bankruptcy  Act  of  1898,  in  order  to  support  a 
petition  for  involuntary  bankruptcy,  it  is  necessary  that  the 
Provable  Debt  Petitioning  creditor  possess  a  provable  debt  at  the 
When  Act  of  moment  the  act  of  bankruptcy  is  committed.  In 
Bankruptcy  la  In  re  Brinckmunn^  103  Fed.  65,  the  petitioner 
Committed  obtained  a  verdict  in  tort  against  the  alleged  bank- 
rupt on  January  13,  1900,  and  on  January  29  judgment  was 
entered  upon  the  verdict.  The  alleged  act  of  bankruptcy  was 
committed  on  January  15.  Judge  Baker  of  the  District  Court 
(D.  Ind.)  dismissed  the  petition,  on  the  ground  that  the  peti- 
tioner's claim  was  not  liquidated  until  the  moment  of  judg- 
ment; therefore  he  did  not  possess  a  provable  claim  at  the 
time  the  act  of  bankruptcy  was  committed. 

BANKS  AND  BANKING. 

In  De  Weese  v.  Smith,  gy  Fed.  309,  Judge  Phillips  of  the 
District  Court  (D.  Mo.)  decided  that  when  the  Comptroller  of 
the  Currency  has  levied  an  assessment  for  any 
AaMaaments    aniount,  no  matter  how  small,  against  the  stock- 
Agaittst       holders  of  an  insolvent  national  bank,  his  power 
nI^^'^bL^  ^^  exhausted,  and  he  may  not  levy  a  second  assess- 
ment.   The  decision  was  strongly  criticised  in  39 
Am.  Law  Register  (N.  S.)  185,  and  in  Aldrich  v.  Campbell^  97 
Fed.  663,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
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BANKS  AND  BANKING  (Continued). 

reached  the  opposite  conclusion  from  that  of  Judge  Phillips. 
Now  that  the  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit has  adhered  to  the  result  reached  by  the  Ninth  Circuit — 
Studebaker  v.  Perry,  102  Fed.  947 — ^we  may  regard  the  ques- 
tion as  practically  settled. 

In  Schuler  v.  Citizens'  Bank,  82  N.  W.  389,  an  attachment 

execution  was  levied  upon  a  bank  deposit,  and  on  the  trial, 

Appuarttoa  of  ^^^  ^^^^^  offered  to  prove  that  it  held  a  note  of  the 

Deposit  to     depositor,  due  subsequent  to  the  service  of  the 

PoyoMiitof    attachment,  and  that  the  depositor  had  authorized 

■^•p^""**    it  to  apply  the  deposit  to  the  payment  of  the  note. 

The  evidence  was  objected  to  on  the  ground  that 

it  tended  to  add  to  and  vary  the  terms  of  the  note,  but  the 

Supreme  Court  of  South  Dakota  sustained  its  admission  on 

the  ground  that  the  depositor  had  constituted  the  bank  his 

agent  to  make  the  application.     In  Pennsylvania  and  many 

states  the  courts  would  not  be  obliged  to  go  so  far  for  an 

excuse  to  admit  the  evidence. 


CONFLICT  OF  LAWS. 

In  Clardyw.  Wilson,  58  S.  W.  53,  which  was  an  action  in  a 
court  of  Texas,  it  became  necessary  to  prove  the  married 
p^jjj^  ^      women's  law  of  Tennessee.    A  Tennessee  lawyer 
poroiga       testified  that  the  common  law  prevailed  in  that 
■-•^         state,  except  in  so  far  as  it  had  been  modified  by 
statute.    This  was  all  the  evidence  upon  the  subject    The 
Court  of  Civil  Appeals,  of  Texas,  decided  that  the  evidence 
was  insufficient  to  overcome  the  presumption  that  the  law  of 
Texas,  and  not  the  common  law,  upon  the  subject  of  married 
women  prevailed  in  Tennessee.    The  decision  is  scarcely  sat- 
isfactory, for,  if  the  court  believed  the  evidence,  it  was  bound 
to  assume  the  existence  of  the  common  law  in  Tennessee,  in 
the  absence  of  statutes ;  and  the  court  certainly  could  not 
infer  the  existence  of  statutes  changing  the  common  law  with- 
out proof  of  the  same. 

In  Brunswick  Co.  v.  Bank,  99  Fed  635  (noted  in  39  Am.  Law 

Register,  N.  S.  487),  the  Circuit  Court  of  Appeals  (Fourth 

stockhouior's    Circuit),  decided  that  where  an  action  was  brought 

Uauuty,     in  Maryland  to  enforce  the  individual  liability  of  a 

wrtutaoi;     Maryland  stockholder  in  a  Georgia  corporation 

unitotioiM    uj^der  a  Georgia  statute,  the  Georgia  statute  of 

limitations  and  not  that  of  Maryland  applied.     Coxe,  J.,  of  the 

Circuit  Court  (N.  D.  N.  Y.),  adopted  the  opposite  view,  hold- 
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CONFLICT  OF  LAWS  (Continued). 

ing  that  in  one  of  the  numerous  suits,  which  have  been 
brought  all  over  the  country  to  enforce  the  individual  liability 
of  stockholders  in  Kansas  corporations,  the  statute  of  limita- 
tions of  the  forum  controls  the  liability :  Seattle  Nat,  Bank  v. 
PraU,  103  Fed.  63. 

CONSTITUTIONAL  LAW. 

It  will  be  remembered  that  in  Ex  Parte  Ortiz,  100  Fed.  955, 
Judge  Lochren,  of  the  District  Court  of  Missouri,  wrote  a 
Bztoiwioa  of  lengthy  opinion  (all  of  which  was  dictum)  to  the 
constitatioB  effect  that,  immediately  upon  the  ratification  of  the 
to  Porto  iMoo  treaty  between  the  United  States  and  Spain,  the 
provisions  of  the  Constitution  of  the  United  States  extended 
ex  propria  vigore  to  Porto  Rico.  Now,  Judge  Townsend,  of 
the  Southern  District  of  New  York,  announces  the  opposite 
view,  that  it  requires  congressional  action  to  extend  the  Con- 
stitution there :  Goetze  v.  U,  5.,  103  Fed.  73.  The  question 
involved  was  whether  or  not  the  inhabitants  of  Porto  Rico 
were,  after  the  treaty,  inhabitants  of  a  "foreign  country" 
within  the  operation  of  the  Dingley  tariff  act  of  1897.  In 
holding  that  they  were  subject  to  the  tariff.  Judge  Townsend 
relied  especially  upon  the  clause  of  the  treaty  providing  that 
the  "  civil  rights  and  political  status  "  of  the  inhabitants  should 
be  determined  by  Congress,  but  he  expressed  his  opinion 
strongly  that,  even  in  the  absence  of  such  a  provision,  it 
would  require  the  authority  of  a  treaty  or  act  of  Congress  to 
invest  the  inhabitants  of  Porto  Rico  with  any  rights  under  the 
Constitution. 


COURTS. 

Within  the  past  month  two  state  courts  have  decided  an 
important  point  of  Federal  practice,  which  demands  a  ruling 

RemovAito    ^y  ^^  Federal  courts.     When  a  suit  has  been 
Pcdermi  Court,  removed  from  a  state  court  into  a  Federal  court, 

Dismissal,  where  a  voluntary  non-suit  is  suffered,  or  the  case 
^"***  is  dismissed  otherwise  than  upon  the  merits,  may 
another  suit  be  brought  in  the  state  court  upon  the  same 
cause  of  action  ?  The  question  was  answered  in  the  affirma- 
tive by  the  Court  of  Appeals  of  Kansas  in  Swift  v.  Hoblawetz, 
61  Pac.  969,  and  by  the  Supreme  Court  of  Georgia  in  Mclver 
V.  Florida,  etc,  Rwy,  Co,,  36  S.  E.  775.  In  the  latter  case 
Simmons,  C.  J.,  and  Little,  J.,  dissented,  on  the  ground  that 
the  removal  operates  to  remove  not  only  the  suit,  but  also  the 
cause  of  action,  so  as  to  permanently  divest  the  state  court  of 
jurisdiction.  R,  R.  v.  Fulton  53  N.  E.  [Ohio]  265,  supports  the 
dissenting  view. 
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CRIMINAL  LAW. 

Criminal  codes  are  so  extensive  nowadays  that  we  rarely 
hear  of  a  conviction  under  the  common  law.     But  such  cases 

Attempt  occur.  In  Thompson  v.  Slate,  $8  S.  W.  213,  an 
to  Sell  indictment  was  brought,  under  the  common  law. 
Dead  Body  f^,.  ^^  attempt  to  dispose  of  the  dead  body  of  a 
pauper  for  gain.  The  Supreme  Court  of  Tennessee  sustained 
a  conviction,  on  the  ground  (i)  that  the  sale  of  a  dead  body 
was  a  misdemeanor  at  common  law,  and  (2)  that,  since  it  was 
considered  to  be  malum  in  se,  and  not  merely  malum  prohibit' 
um,  an  attempt  to  commit  the  crime  was  a  misdemeanor. 

Following  Comm,  v.  Waldman,  140  Pa.  97,  the   Court  of 

Criminal  Appeals  of  Texas  has  decided  that  the  business  of 

Shaving  oa     shaving   is   not  a  work  of  charity   or   necessity 

snnday  within  the  generally  prevalent  exception  to  the 
Sunday  laws:  Ex  parte  Kennedy,  58  S.  W.  129.  However 
the  court  concedes,  "  that  there  may  be  isolated  cases  which 
would  suggest  the  necessity  for  a  tonsorial  artist,"  such  as 
"  shaving  a  corpse." 


DAMAGES. 

The  Code  of  Alabama  (§  26)  provides  that  when  the  death 
of  a  minor  child  is  caused  by  tihe  negligence  of  any  person  or 
Punitive  corporation,  the  parents  or  personal  representative 
Damages  of  the  child  may  recover  from  the  wrongdoer 
Under  statute  « guch  damages  as  the  jury  may  assess."  The 
Circuit  Court  of  Appeals  (Fifth  Circuit)  decided  that,  under 
this  statute,  punitive  as  well  as  compensatory  damages  could 
be  recovered:  McGhee  v.  McCarley,  103  Fed.  55.  Par- 
dee, J.,  wrote  a  strong  dissenting  opinion  to  the  effect  that 
the  statute  limited  the  defendant's  liability  to  compensatory 
damages. 


DEEDS  AND  MORTGAGES. 

The  Federal  revenue  act  of  June  13,  1898,  provides  that 

where  a  stamp  is  omitted  from  a  document  without  fraudulent 

Unstamped     ^^^tent,  the  document  may  be  rendered  valid  by  a 

Instrument,    Subsequent  stamping.    Under  such  circumstances 

Subsequent    does  the  validity  of  the  instrument  date  from  the 

stamping     stamping  or  from  the  date  of  its  execution  ?    This 

question  was  presented  in  Wingert  v.  Ziegler,  46  Atl.  1075, 

where  the  question  arose  as  to  the  validity  of  a  sheriff's  sale 

upon  an  assigned  mortgage,  it  appearing  that  the  stamp  had 

been  originally  omitted  from  the  assignment  by  inadvertence, 

and  that  its  place  had  not  been  supplied  until  after  the  sale. 
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DEEDS  AND  MORTG^AGES  (Continued). 

The  Court  of  Appeals  of  Maryland  held  that  the  evident 
intent  of  Congress  was  to  provide  for  the  validity  of  the 
instrument  from  the  date  of  its  execution ;  therefore  the  sale 
was  upheld. 


EQUITY. 

Where  the  legislature  has  provided  a  remedy  through  the 

attorney-general,   by  which  wrongs  to  the    public    through 

injanction     ^^^  violation  of  Corporate    charters  may  be  re- 

to  Restrain    dressed,  the  remedy  is  exclusive,  and  a  member 

Violation      of  the  Community  may  not  obtain  an  injunction  to 

of  Charter     prevent  such  violation  of  the  charter.     Thus,  in 

McNulty  V.  Brooklyn  Heights  Rwy,  Co,,  66  N.  Y.  Suppl.  57, 

the  Supreme  Court  of  New  York  refused  to  grant  the  plaintiff, 

a  member  of  the  public  using  the  railway,  an  injunction  to 

restrain  the  railway  from  charging  a  greater  rate  of  fare  than 

that  allowed  by  its  charter,  since  the  plaintiff  did  not  suffer 

any  greater  damage  than  the  rest  of  the  public. 


INSURANCE. 

It  is  well  settled  that  a  fire  insurance  company,  upon  paying 
a  loss,  becomes  subrogated  to  the  rights  of  the  insured  as 
sabrosation,  ^igainst  One  who  is  responsible  to  the  insured  for 
Prevention*  the  loss ;  wherefore  it  results  that  if  the  insured 
by  Act  of  releases  the  tort-feasor  from  liability  toward  him- 
*"""**  self,  he  may  not  recover  from  the  insurance  com- 
pany. In  Packham  v.  German  Fire  Ins,  Co.,  46  AtL  1066,  the 
fire  which  was  caused  by  the  negligence  of  a  gas  company, 
destroyed  property  of  the  insured,  in  addition  to  that  portion 
of  his  property  covered  by  his  policy  with  the  insurance  com- 
pany. The  insured  brought  an  action  of  tort  against  the  gas 
company,  in  which  it  was  agreed  that  the  value  of  the  insured 
property  should  be  deducted  from  the  verdict.  In  an  action 
by  the  insured  against  the  insurance  company,  the  Court  of 
Appeals  of  Maryland  decided  that,  as  the  insured  was  barred 
from  bringing  further  suit  against  the  gas  company  for  the 
value  of  the  insured  property,  he  could  not  recover  from  the 
insurance  company,  since  he  had  deprived  the  insurance  com- 
pany of  its  right  of  subrogation  against  the  gas  company. 
Under  precisely  the  same  facts,  an  opposite  conclusion  was 
reached  in  Ins.  Co.  v.  Fidelity  Co.,  123  Pa.  523. 


NEGLIGENCE. 

In  volume  loi  of  the  Federal  Reporter  we  have  the  unusual 
spectacle  of  two  Circuit  Courts  of  Appeals  coming  to  precisely 


Digitized  by 


Google 


624  PROGRESS  OP  THE   LAW. 

NBOUGBNCB  (Continued). 
pirafraa      the  opposite  conclusions  upon  the  same  point  of 

ijoeomouy    law.     McCullen  V.  Chicago^  etc,,  Rwy.,   loi  Fed. 
Sparta,       66,  decided  by  the  Eighth  Qrcuit,  holds  that  the 

PrwuiptkHi  fjj^^  ^^^  g^  g,.g  jg  caused  by  locomotive  sparks  raises 
a  presumption  of  negligence  on  the  part  of  the  railroad  com- 
pany, while  Garrett  v.  Southern  Rwy.,  loi  Fed.  102,  supports 
the  opposite  view.  And  this  is  not  a  case  where  the  Federal 
courts  apply  the  law  of  the  locality,  but,  in  defiance  of  reason 
and  of  a  proper  construction  of  the  Judiciary  Act,  hold  that 
cases  of  negligence  by  railroads  present  questions  of  "general 
commercial  law,"  and  that  the  Federal  courts  may  decide 
them  as  they  please,  irrespective  of  the  state  decisions. 

RAILROADS. 

Ever  since  the  case  of  Penna.  R,  Co.  v.  Montg.  Co.  Rwy.  Co,, 
167  Pa.  62,  it  has  been  well  settled  in  Pennsylvania  that  where 
Qf^ntikTviidOMm   ^  Street  passenger  railway  company,  incorporated 

of  RaUway     Under  the  Act  of  May  14,  1889,  attempts  to  lay 
witboat      its    track  along  a  public   road  without  having 

Aouroniy  obtained  the  consent  of  the  abutting  property 
owners,  any  such  owner  may  restrain  the  construction  by  an 
injunction.  But  if  the  property  owner  delays  action  until  the 
railway  has  been  constructed,  his  right  to  an  injunction  is 
barred,  and  he  is  relegated  to  his  action  for  damages :  Becker 
V.  Lebanon,  etc.,  Rwy.  Co.,  188  Pa.  484.  In  the  latter  case  the 
plaintiff,  having  been  refused  the  injunction,  attempted  to 
get  rid  of  the  railway  by  an  action  of  ejectment.  But  the 
Supreme  Court  of  Pennsylvania  decided  that  the  railway, 
having  been  constructed,  was  there  to  stay,  and  that  the  only 
remedy  of  the  plaintiff  was  an  action  of  trespass  to  recover 
damages  for  the  increased  servitude  upon  his  land :  Becker  v. 
Lebanon,  etc.,  Rwy.  Co.,  46  Atl.  1096. 

WILLS. 

The  modem  tendency  is  to  limit  greatly  the  rule  which 
allows  precatory  words  in  a  will  to  be  used  as  the  basis  of  a 
Precatory  trust.  Thus  in  Marti s  Estate,  6i  Pac.  964,  the 
Words  to  testator  gave  his  property  to  his  wife  absolutely. 
Create  Trust  fj^^  gjj^  ^jLs  followed  by  the  clause :  "  Upon  the 
death  of  my  wife,  I  desire  that  one-half  of  the  property  be- 
queathed to  her  shall  be  devised  by  her  to  my  relatives."  The 
Supreme  Court  of  California  decided  that,  under  the  circum- 
stances, the  word  "  desire "  did  not  import  a  command,  and 
therefore  no  trust  was  created. 
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Contract — ^Validity — ^Trubt — ^Testamentary  Disposition. 
—SuUivan  v.  Sullivan,  56  N.  E.  (N.  Y.)  1 16.  February  6, 1900.  On 
October  10, 1892,  Catharine  Sullivan  deposited  in  the  Chemung  Na- 
tional Bank  $2,000,  and  received  the  following  certificate,  in  part : 
"Catharine  Sullivan  has  deposited  in  this  bank  $2,000,  payable  one  day 
after  date  to  the  order  of  herself,  or  in  case  of  her  death  to  her  niece 
Catharine  Sullivan,  of  Utica,  upon  return  of  this  certificate."  She 
retained  this  certificate,  and  on  her  death,  which  occurred  shortly 
after,  it  was  found  among  her  papers.  An  action  was  brought  by 
her  aidministrator  first  against  the  bank,  then  against  the  beneficiary. 
The  defendant  Catharine  based  her  claim,  first,  on  the  rule  which 
in  some  cases  gives  a  third  party  to  a  contract  the  right  to  enforce 
it ;  second,  on  the  ground  that  a  valid  trust  was  declared  in  her 
favor.  It  was  clearly  shown  in  the  trial  court,  that  the  depositor 
had  no  intention  to  create  a  trust  during  her  life.    She  informed  the 
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teller  she  wanted  the  sum  fixed  for  herself  during  her  life,  and  in 
case  of  her  death  to  her  niece,  Catharine  Sullivan  of  Utica. 

On  both  principles  the  Court  of  Appeals  discussed  its  own  deci- 
sions alone,  and  decided  in  accord  with  the  general  current  of 
authority.  In  regard  to  the  argument  that  the  defendant  was  entitled 
to  the  fund  as  the  beneficiary  of  a  contract  between  the  depositor  and 
the  bank,  the  court  said  this  case  lacked  both  of  the  two  elements 
which  permitted  such  a  claim  to  be  sustained,  under  the  New  York 
rule,  if  there  had  been  a  near  blood  relationship,  as  of  husband 
and  wife,  or  parent  and  child,  between  the  promisee  and  the  bene- 
ficiary, or  a  pre-existing  debt  the  claim  would  have  been  good. 

In  DuUan  v.  Poole,  2  Levinz  211,  (1677),  was  first  laid  down  this 
departure  from  the  strict  principles  of  contract  There  A.  made  a 
promise  to  his  father  for  the  benefit  of  his  sister.  It  was  held  the 
sister  could  recover.  Though  this  decision  was  given  by  a  divided 
court,  and  was  definitely  repudiated  in  TweecUe  v.  Arkinaon,  1  B. 
A  S.  393,  (1865),  the  New  York  Court  has  extended  it  to  other 
cases.  Where  A.  owes  B.  $1,000,  and  C.  borrows  this  money  from 
A.  promising  to  pay  B.,  the  latter  can  recover.  Lawrence  v.  Foz, 
20  N.  Y.  268,  (1859).  This  is  the  leading  case  in  New  York,  and 
under  its  principle  a  recovery  is  allowed  if  there  exists  "  first  an 
intent  by  the  promise  to  secure  some  benefit  to  the  third  party  and 
secure  some  privity  between  the  two,  the  promisee  and  the  party 
to  be  benefited,  and  some  obligation  or  duty  owing  from  the  former 
to  the  latter  which  would  give  him  a  legal  or  equitable  claim  to  the 
benefit  of  the  promise  or  an  equivalent  from  him  personally.  A 
mere  stranger  cannot  intervene  and  claim  by  action  the  benefit  of  a 
eontract  between  the  other  parties.  There  must  be  either  a  new 
consideration  or  some  prior  right  or  claim  against  one  of  the  con- 
tracting parties  by  whicn  he  has  a  legal  interest  in  the  performance 
of  the  agreement"    See  Ashley  "  Cases  on  Contract" 

Even  this  is  a  narrow  statement  of  the  general  doctrine  through- 
out the  western  states,  and  in  the  federal  courts.  It  has  been  laid 
down  in  many  cases  that  if  there  is  a  clear  intention  to  benefit 
directly  the  third  party,  he  can  recover.  Nothing  is  said  about 
the  necessity  of  a  pre-existing  debt  It  is  well  to  state,  however, 
that  this  broad  prmdple  is  with  few  exceptions  applied  to  cases 
whose  facts  show  the  pre-existing  debt  and  therefore  come  within  the 
New  York  doctrine.  See  note  page  280,  Huffcuts  Anson  on  Con- 
tracts ;  NaJt.  Bank  v.  Grand  Lodge,  98  U.  S.  123,  (1878);  Hmidriek 
V.  Lindsay,  93  U.  S.  143,  (1876).  Some  states  give  a  statutory 
right  of  recovery,  Stimson  Amer.  Stat  Law,  §§.  4117,  4128.  Massa- 
chusetts follows  die  rule  which  is  now  well  settled  in  England  under 
Price  V.  Easton,  4  B.  A  A.  433,  (1833);  see  Exchange  Bank  v.  Rice, 
107  Mass.  37,  (1871).  Also  see  as  to  rule  in  Micmgan,  Lmneman 
V.  Miyross,  98  Mich.  178,  (1893). 

The  theory  of  DuUon  v.  Poole  was  supported  in  two  late  New 
York  cases,  one  of  which  has  given  rise  to  harsh  criticism,  t,  e,,  the 
case  of  Bucharum  v.  Tildea,  168  N.  Y.  109,  (1899).  In  this  case 
the  judge  thought  the  relationship  of  husband  and  wife  sufiSdent 
ground  to  maintain  the  action.    He  took  the  strange  ground  that 
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such  a  relation  made  a  good  coDsideration  for  the  promise,  and  that 
a  husband  was  at  all  events  bound  to  maintain  his  wife  properly. 
A.  agreed  with  B.  to  pay  B.'s  wife  $60,000.  ffdd,  B/s  wife  could 
recover,  one  ground  being  that  B.  ought  to  provide  for  his  wife,  thus 
giving  her  an  equitable  right  to  sue.  See  Todd  v.  Weber,  95  N.  Y. 
181,  (1884). 

In  the  present  case  the  defendant's  father  was  a  nephew  of  the 
intestate,  and  had  been  given  a  home  by  her,  and  treated  as  a  son, 
but  never  legally  adopted.  The  intestate  had  always  shown  great 
affection  for  the  defendant  In  the  eye  of  the  court  such  relation- 
ship was  not  equivalent  to  that  shown  to  exist  in  the  preceding  cases, 
ana  the  defendant's  contract  right  was  denied. 

The  defendant  argued  next  that  the  circumstances  of  the  deposit 
were  sufficient  to  make  either  the  bank  or  the  depositor  a  trustee, 
leaving  to  the  donor  a  power  of  revocation.  The  court  answered, 
conclusively,  this  contention  by  pointing  out  that  the  depositor  only 
intended  to  establish  a  debtor  and  creditor  relation.  The  terms  of 
the  certificate  and  the  evidence  in  the  trial  court,  proved  that  no 
right  in  praesenti  was  to  pass  to  the  defendant.  The  words  of  Jessel 
in  Richards  v.  Delbridge,  L.  R.  18  Eq.  11,  (1874),  are  in  point: 
"  The  true  distinction  appears  to  me  to  be  plain  and  beyond  dispute ; 
for  a  man  to  make  himself  a  trustee  there  must  be  a  clear  expres- 
sion of  intention  to  become  a  trustee,  whereas  words  of  present  gift 
show  an  intention  to  give  over  property  to  another  and  not  retain  it 
in  the  donor's  own  hands  for  any  purpose,  fiduciary  or  otherwise." 
Hence  this  was  no  trust ;  it  was  no  gift  because  it  could  not  take 
efiect  until  after  death.  Being  a  testamentary  dispoation  it  did  not 
satisfy  the  provision  of  the  statute  and  was,  in  that  sense,  also  in- 
valid. It  must  be  noted  that  in  this  case  no  declaration  of  trust 
was  made.  If  such  had  been  the  fact  even  without  notice  to  the 
defendant  a  good  trust  would  have  been  created.  There  is  Massa- 
ohusett's  case  to  the  contrary,  Clark  v.  Clark,  108  Mass.  522,  (1871). 
Here  was  a  deposit  accompanied  by  an  express  declaration  of  trust 
The  deposit  book  was  retained  by  the  depositor  and  no  notice  was 
given  to  the  beneficiary.  Held,  no  trust,  the  decision  being  based 
on  Brabrook  v.  Boston  jBanife,  104  Mass.  228,  (1870).  But  in  this 
latter  case  and  in  other  English  and  American  cases  of  the  same 
character,  there  was  no  intention  to  create  a  trust.  The  declaration  of 
trust  was  made  merely  to  evade  bank  laws  limiting  the  amount  of 
deposits  to  the  credit  of  one  person.  The  state  of  English  law  on 
this  subject  is  well  shown  by  Field  v.  Lonsdale,  13  Beav.  78,  (1850). 
An  act  of  parliament  limited  deposits.  A.  deposited  in  his  own 
name,  and  afterward  opened  a  new  account  in  trust  for  his  sister. 
The  followiog  argument  was  used  by  counsel  and  adopted  by  the 
court :  "  When  he  could  no  longer,  under  the  act,  deposit  any  further 
moneys  in  his  own  name,  he  opened  a  new  account  in  the  name  of 
his  sister,  intending  it  no  doubt  for  his  own  benefit.  A  resulting 
trust  is  always  presumed  in  such  cases." 

The  cases  represented  by  Clark  v.  Clark  are  few  in  number,  and 
lay  down  an  unreasonable  rule.  The  courts  regard,  fuodamentallj, 
the  intention.   When  the  intention  to  create  the  trust  is  clear,  it  will 
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be  upheld,  whether  notice  is  men  to  the  beneficiary  or  not    And 
once  created  it  is  complete  and  irrevocable. 

As  stated  before  it  was  argued  by  the  defendant  that  this  was  a 
trust  with  a  power  of  revocation.  Such  a  trust  was  upheld  in  Von 
Hesse  v.  Mackaye,  136  N.  Y.  114,  fl892).  Bonds  were  riven  in 
trust.  The  word  **  trust "  was  used,  also  "  said  bonds  for  and  during 
the  life  of  A.  to  be  subject  to  his  order."  Several  bonds  were  taken 
back  b^  the  donor.  Jaeldf  a  valid  trust  in  the  absence  of  credit- 
or's claims.  This  power  of  revocation  must  be  very  clearly  proved. 
It  will  not  be  implied  without  strong  evidence.  In  Fellow's  App., 
93  Pa.  470,  (1880),  it  was  shown  that  the  grantor  of  lands  in  trust, 
reserved  an  interest  during  life  in  the  pro^eds  of  the  property  and 
^ve  a  benefit  in  future  to  others.  No  power  of  revocation  was 
implied  but  the  trust  was  deemed  complete. 


Digitized  by 


Google 


BOOK  REVIEWS. 


Gbeenleaf  on  Evidence,  Sixteenth  Edition.    Edited  by 
John  H.  Wiqmobe.  Vol.  I.   Boston:  Little, Brown  &  Co.,  1899. 

The  Amebican  Law  Registeb  has  already  published  some  para- 
mphs  of  this  latest  edition  of  Professor  Oreenleaf 's  book,  in  the 
form  of  an  article  by  Professor  Wigmore,  entitled  *'  One  View  of 
the  Parol  Evidence." 

The  writer  of  this  article  therein  suggests  that  the  so-called ''  Parol 
Evidence "  Rule  does  not  really  concern  the  doctrine  of  evidence, 
but  simply  declares  certain  things  which  might  otherwise  be  proved, 
to  be  legally  immaterial  for  some  reason  of  substantive  law.  It  is  a 
doctrine  imposing  restrictions  upon  the  sort  of  data  that  are  to  be 
considered  as  effectively  supplying  the  terms  of  the  lesal  act — ^that 
act's  terms  having  been  reauced  to  a  single  memorial  l>y  a  process 
of  int^ration. 

This  article  appears  in  the  text  of  Mr.  Wigmore's  Oreenleaf  at 
pp.  434,  et  seq.^  under  the  head  "Another  View  of  the  Parol  Evi- 
dence Rule,"  immediately  following  the  original  sections  on  the 
subject,  and  we  refer  to  it  to  illustrate  the  manner  in  which  the 

E resent  edition  has  dealt  ¥dth  the  text.  Up  to  this  time  the  work 
as  run  throu^  fifteen  editions  without  any  substantial  alteration  of 
the  text,  but  Professor  Wiemore  has  found  a  different  treatment 
necessary.  As  he  savs  in  his  preface,  statutory  changes,  develop- 
ment of  doctrines  and  new  applications  require  additions  too  cum- 
brous for  notes,  and  the  requirements  of  a  practical  treatise  have 
made  it  desirable  to  omit  portions  of  the  text  which  no  lon^r  state 
the  law.  Moreover  the  editor  has  found  it  necessary  m  many 
instances  to  transpose  the  original  sections  in  order  to  remedy  errors 
in  the  order  of  treatment  All  omitted  sections  have  been  placed 
in  an  appendix,  and  matter  inserted  is  indicated  by  brackets,  the 
system  of  numbering  and  lettering  the  sections  being  sudi  that  the 
leader  can  readilj  rdfer  to  the  original  text  and  ascertain  the  original 
arrangement,  while  at  the  same  time  having  the  advantage  of  the 
more  modem  form  and  an  unbroken  text  made  up  of  current  law. 

Much  more  than  the  space  sained  firom  omissions  from  the  oririnal 
text  has  been  taken  up  by  uotee  entire  chapters  (IV,  V  and  XI), 
and  more  than  a  hundred  new  sections  added  by  uie  present  editor. 
Some  fifteen  thousand  cases  are  cited,  covering,  in  a  large  number  of 
questions  having  particular  interest,  all  the  available  authorities. 

Of  the  chapters  inserted  entire  from  Mr.  Wigmore's  own  pen. 
Chapter  IV  deals  ¥dth  Real  Evidence — the  presentation  of  the  obiect 
itself  for  the  personal  observation  of  the  tribunal  called  b^  him 
'^  Optic  Preference ;"  Chapter  V  treats  of  Circumstantial  Evidence 
as  bearing  on  the  subject  of  Relevancy,  and  Chapter  XI  with  the 
exceptions  to  the  hearsay  Rule  formed  by  evidence  of  regular  book 
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entries  made  in  the  course  of  business.  The  treatment  of  the  sub- 
ject-matter of  these  chapters  is  clear  and  concise  and  the  dtation  of 
authorities  ample. 

Among  the  portions  (not  comprising  whole  chapters)  inserted  by 
Mr.  Wigmore,  particular  attention  may  be  called  to  the  discussion 
of  the  so-called  "Best  Evidence"  Rule,  Sections  97a,  et  seq.  He 
there  points  out  that  the  oft-quoted  principle  "  that  one  must  brin^ 
the  b^  evidence  that  he  can/'  while  perhaps  once  useful  as  a  genend 
principle,  cannot  now  be  regarded  as  a  fixed  rule,  as  it  is  not  true  to 
the  facts  and  does  not  hold  out  in  its  application ;  and  that  in  so  far 
as  it  does  apply,  it  is  unnecessary  and  uninstructive.  "  It  is  roughly 
descriptive,  he  says,  "  of  two  or  three  rules  which  have  their  own 
reasons  and  their  own  name  and  place  and  are  well  enough  known 
without  it."  These  sections  clear  up,  in  a  brief  and  convincing 
manner,  some  of  the  obscurity  which  surrounds  the  subject  in  th^ 
minds  of  many  practitioners  and  in  not  a  few  text-books  and 
decisions,  and  together  with  the  sections  on  the  *'  Parol  Evidence  " 
Rule,  above  referred  to,  add  much  value  to  a  work  which  has  already 
stood  the  test  of  time.  We  understand  that  the  book  has  already 
had  a  large  sale  and  can  recommend  it  alike  to  the  student  and  to 
the  practicing  lawyer. 
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THE  PROPER  PREPARATION  FOR  THE  STUDY 

OF  LAW.* 

The  law  has  always  been  called  a  learned  profession,  but 
until  recently  no  preparatory  education  was  required  of 
those  who  sought  to  enter  it. 

There  were  no  examinations  for  admission  to  any  law 
school  prior  to  1877,  and  as  late  as  1890  only  one  school  had 
adopted  admission  requirements  equivalent  to  the  entrance 
requirements  for  admission  to  college.  Indeed,  in  the  last 
decade  the  majority  even  of  fairly  good  schools  had  only 
that  time-honored,  but  utterly  useless  check  on  unfit  apppli- 
cants — that  they  should  be  of  "good  moral  character.*'  Of 
late,  rapid  progress  has  been  made,  though  it  is  indeed  true 
that  if  we  look  at  the  entrance  requirements  of  our  law 
schools,  we  will  still  find  much  to  be  desired.  Thus  of  the 
eighty-four  schools,  the  catalogues  of  which  I  have  ex- 
amined, no  less  than  forty-six  have  no  entrance  require- 
ments, though  in  many  cases  this  fact  is  concealed  by  such 
empty  phrases  as :  "No  special  literary  qualifications  are  re- 

*  Address  delivered  by  Dr.  William  Draper  Lewis  at  the  Twenty-third 
Annual  Meeting  of  the  American  Bar  Association,  held  at  Saratoga 
Springs,  N.  Y.,  August  29, 1900. 
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quired  to  enter  this  school." — "The  applicant  must  be 
sufficiently  advanced  in  education  to  comprehend  the  prin- 
ciples taught,"  or,  "he  must  have  a  good  English  education." 
One  school  solemnly  announces  that  the  applicant  "must  be 
able  to  read ;"  others,  however,  say  frankly  that  the  only  re- 
quirement is  "to  register  one's  name  with  the  secretary." 
At  the  same  time  it  must  be  remembered  that  a  large  number 
of  the  schools  which  are  still  without  any  entrance  require- 
ments, though  in  most  instances  nominally  connected  with 
universities  and  colleges,  are  really  private  proprietary 
schools,  and  that  with  two  or  three  unfortunate  exceptions, 
they  are  not  connected  with  universities  of  any  standing. 
The  high  soimding  sentences  which  I  have  read  are  not  so 
much  evidences  of  charlatanry,  as  of  the  fact  that  the  facul- 
ties of  the  schools  are  conscious  that  the  profession  expects 
them  to  save  the  bar  from  illiterate  persons.  On  the  other 
hand,  thirty-eight  schools  do  require  the  applicant  to  prove 
that  he  has  at  least  some  preparatory  education ;  three,  Har- 
vard, North  Carolina  and  Leland  Sanford,  Jr.,  Universities 
require  a  college  degree,  seventeen  an  examination  equivalent 
to  admission  to  the  Freshman  Class  of  a  good  college,  and  the 
remainder  an  examination  which  could  be  taken  by  those  who 
have  passed  one  or  two  years  in  an  ordinary  High  School. 
Though,  as  I  have  said,  there  is  still  much  to  be  desired,  no 
one  can  look  at  the  record  of  progress  since  1890  and  not 
perceive  that  the  tendency  among  law  schools  is  toward  an 
increasing  demand  of  a  preparatory  education  in  those  who 
would  take  up  the  study  of  the  law.  A  university  law 
school  is  not  now  considered  in  good  standing  unless  its  en- 
trance requirements  are  equivalent  to  the  requirements  for 
admission  to  its  college  department,  and,  while  these  re- 
quirements vary  somewhat  as  between  two  or  more  tmiver- 
sities,  in  any  one  imiversity  it  prevents  the  law  students  and 
the  law  department  from  being  regarded  with  contempt  by 
the  rest  of  the  university. 

But  I  do  not  believe  that  any  of  our  university  schools  of 
law  which  now  have  admission  requirements  equivalent  to  the 
admission  requirements  of  their  colleges,  will  or  ought  long 
to  rest  content  with  this  standard.  Indeed  I  think  I  put 
the  matter  correctly  when  I  say  that  there  is  a  very  general 
feeling  at  a  number  of  universities  that  a  higher  standard  qf 
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admission  is  required,  and  that  the  student  on  entering  the 
school  which  trains  him  for  his  special  life  work,  ought  to 
come  to  that  work  with  a  more  liberal  mental  equipment 
than  is  indicated  by  the  ability  to  enter  on  a  collegiate  course. 
Already  another  university — Columbia — has  announced  its 
intention  to  require,  after  the  fall  of  1902,  a  college  di- 
ploma ;  while  I  know  that  in  other  universities  the  possibility 
of  a  similar  requirement  is  being  discussed. 

Without  criticising  the  step  taken  by  Columbia,  I  cannot 
help  regarding  it  as  unfortunate  that  the  present  discussion 
regarding  standards  of  admission  among  the  better  law 
schools  seems  to  begin  with,  and  to  be  confined  to,  the  ques- 
tion: "Should  we  require  a  college  diploma  for  admission?" 
It  has  always  appeared  to  me  that  this  is  starting  with  what 
we  may  call  a  dependent  question;  that  is,  a  question,  the 
proper  solution  of  which  depends  on  the  solution  of  another 
and  much  more  fundamental  question.  It  is  indeed  very 
natural  that  those  of  us  who  are  connected  with  law  schools 
now  requiring  a  college  entrance  examination  for  admission 
should  approach  the  question  of  increased  entrance  require- 
ments by  first  discussing  the  desirability  of  requiring  a  col- 
lege diploma;  for  up  to  this  time  all  the  standards  of  ad- 
mission adopted  have  been  standards  of  quantity  not  of 
quality.  That  is,  we  have  always  required  the  would-be 
student  to  pass  examinations  arranged  by  persons  having  no 
knowledge  of  law,  the  subjects  themselves  being  selected 
without  reference  to  any  special  requirements,  if  any  there 
be,  of  the  law  student.  Yet  it  would  seem  proper  that  be- 
fore law  schools  require  their  students  to  attain  a  certain 
scholastic  standard,  especially  when  that  standard  involves 
as  much  time  and  labor  as  is  represented  by  a  college  di- 
ploma, that  the  faculties  should  first  ask  themselves,  whether 
the  studies  prescribed  as  necessary  to  obtain  this  degree  by 
college  faculties,  are  adapted  to  the  work  which  is  required 
of  the  law  student.  In  other  words,  the  first  duty  is  to  in- 
quire what  information,  what  kind  of  mental  training,  is 
necessary  for  one  who  would  study  law?  We  cannot  expect 
a  college  faculty  to  investigate  this  question.  Lawyers,  and 
especially  those  who  teach  law,  are  alone  qualified  to  decide 
the  best  mental  training  of  the  would-be  law  student.     If 
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we  do  not  decide  the  question  no  one  will  decide  it  for  us. 
After  we  have  determined  what  training  the  prospective 
student  of  law  should  have,  then,  and  not  till  then,  can  we 
intelligently  take  up  the  question  where  the  education  we 
desire  can  best  be  obtained,  and  what  evidence  law  schools 
should  require  of  the  man  who  comes  to  them  to  study  law, 
that  he  is  prepared  for  his  work.  In  short,  we  have  first 
to  answer  the  question  "What  is  the  proper  preparation  for 
the  student  of  law?"  before  we  can  take  up  such  a  secondary 
question  as  the  wisdom  of  requiring  a  college  diploma  for  ad- 
mission to  our  law  school ;  and  the  primary  object  of  this 
paper  is  to  discuss  the  first  and  more  fundamental  question. 

How  then  shall  we  solve  the  problem  of  the  proper  prepa- 
ration of  the  would-be  student  of  law  ?  Must  we  not  first  ex- 
amine the  character  of  the  material  on  which  the  law  student 
and  the  lawyer  have  to  work,  and  the  nature  of  the  mental 
processes  through  which  he  must  go  in  order  to  solve  the 
real  problems  of  that  work?  A  preparatory  education  should 
seek  to  prepare  the  mind  for  the  real  work  which  the  mind 
will  be  called  upon  to  do.  Stated  in  this  way  the  proposi- 
tion would  seem,  as  I  believe  it  to  be,  axiomatic.  And  yet  it 
is  a  truth  which  we  all  need  to  keep  constantly  in  mind,  for 
nothing  is  more  popular  and  plausible  than  what  we  may  call 
the  may-rbe-incidentally-useful  idea  in  preparatory  education. 
Every  now  and  then  something  is  recommended  to  the 
would-be  law  student  from  what  is  called  a  practical  stand- 
point ;  shorthand  is  a  good  thing  because  quick  notes  may  be 
taken  in  court ;  bookkeeping,  because  a  client  may  want  you 
to  examine  his  books ;  Latin,  because  the  student  will  find  the 
names  of  writs  and  some  of  the  maxims  of  the  law  expressed 
in  that  language ;  government,  because  perchance  as  a  lawyer 
he  may  go  into  politics.  What  makes  such  suggestions  all 
the  more  plausible  is  that  we  all  must  admit  that  the  reasons 
advanced  are  good  reasons.  It  is  true  that  shorthand  aids 
us  in  the  taking  of  notes ;  that  in  many  cases  a  knowledge 
of  bookkeeping  is  an  assistance  to  a  lawyer,  and  that  if  one 
knows  Latin  he  will  find  no  difficulty  in  extracting  the  mean- 
ing from  a  legal  maxim  expressed  in  Latin.  The  real  trouble 
with  all  such  suggestions  is  that  they  lose  sight  of  the  fact 
that  education  is  always  a  choice  of  goods,  not  a  choice  be- 
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tween  good  and  evil.  It  takes  time  to  acquire  knowledge. 
We  have  only  one  life  to  live.  That  which  is  not  the  best 
expenditure  of  time  is  a  poor  expenditure  of  time.  While 
we  may  admit  the  incidental  usefulness  of  shorthand  or 
bookkeeping  to  a  lawyer,  in  contemplating  a  proper  course 
preparatory  to  law,  one  should  first  try  to  determine  not  the 
knowledge  which  is  incidentally  useful,  but  the  training 
which  is  essential  in  order  that  the  mind  may  grasp  the  real 
problems  of  the  law.  That  these  problems  are  not  the  rapid 
taking  of  lecture  notes,  the  keeping  of  books  or  the  correct 
translation  of  the  Latin  names  of  writs,  it  is  unnecessary  to 
point  out.  Indeed,  when  we  consider  the  amount  of  time 
necessary  to  acquire  even  a  superficial  knowledge  of  Latin, 
to  hear  a  lawyer  advocate  the  expenditure  of  this  time  by 
the  would-be  law  student  on  the  ground  that  it  will  enable 
him  to  translate  the  occasional  snatches  of  old-time  pedantry 
found  in  the  reports,  would  be  laughable,  if  it  did  not  indi- 
cate a  total  lack  of  any  real  thought  on  legal  educational 
matters. 

Turning  to  the  work  of  the  lawyer,  we  find  first  that  the 
materials  with  which  he  has  to  deal  are  the  facts  of  his 
clients'  cases,  and  the  recorded  decisions  on  facts  more  or 
less  similar  to  the  cases  which  his  clients  bring  to  him.  This 
material  is  all  social  material;  that  is,  it  relates  to  men  in 
society,  their  relations  to  one  another  and  to  their  property. 
The  particular  instances  or  cases  of  the  law  are  all  records 
of  human  actions  and  the  obligations  which  result  from  those 
actions.  From  this  material  the  worker  in  the  law  must  in- 
duce his  principles,  and  deductively  apply  them  to  the  facts 
of  the  particular  case  before  him.  That  legal  principles  are 
inductions  from  particular  instances  is  not  peculiar  to  the 
Uw.  This  is  also  true  of  the  principles  of  all  other  sciences. 
Neither  is  it  peculiar  to  the  law  that  the  material  on  which 
tlK  student  works  is  not  identical  with  the  material  of  any 
other  science.  Each  science  has  its  own  peculiar  field  of 
fac^s  in  which  the  devotee  must  work.  What  is  peculiar  to 
the  work  of  the  lawyer,  however,  is  that  his  principles  are 
rathir  expressions  of  tendencies  than  exact  statements  of 
univ^sal  truths.  The  laws  of  physics,  of  chemistry,  of  math- 
ematib,  are  of  universal  application.    This  is  never  true  of  a 
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legal  principle,  no  matter  how  carefully  expressed.  Take 
for  example  the  proposition  that  a  man  is  bound  by  his  con- 
tract, or  the  proposition  that  he  can  do  what  he  likes  with  his 
own,  or  that  he  is  liable  for  the  injuries  he  knowingly  in- 
flicts on  others.  None  of  these  are  universally  true.  Though 
of  wide  application  they  are  nothing  more  than  usually  pre- 
dominating tendencies,  and  the  difficult  legal  work  is  the 
work  on  cases  which  apparently  fall  under  two  or  more  con- 
flicting principles.  Take  the  last  two  principles  above  stated : 
they  both  apply,  but  with  opposite  results,  to  the  case  of  one 
who  seeks  redress  for  an  agreement  between  two  others  not 
to  sell  to  him.  The  difficulty  of  the  proper  decision  is  not 
in  the  induction  from  which  the  principles  are  obtained,  or 
in  the  deduction  which  applies  one  principle  admitting  it  to 
predominate,  but  in  the  "judgment  of  tendencies"  which 
determines  which  principle  in  this  case  should  predominate. 
Thus  in  addition  to  the  inductive  process  by  which  the 
principle  is  derived,  and  the  deductive  process  by  which  the 
lawyer  applies  the  principle  to  his  case,  there  is  in  every  case 
of  real  difficulty  a  mental  process  to  be  gone  through  which 
involves  a  judgment  as  to  which  of  two  apparently  oppos- 
ing principles  will  predominate  and  govern  the  particular 
case  to  be  decided. 

If  I  have  described  properly  the  mental  work  required  of 
the  law  student  and  lawyer,  it  would  seem  to  follow  that  the 
kind  of  mental  preparation  which  the  law  student  primarily 
needs  is  that  which  will  enable  his  mind  to  deal  with  legal 
material ;  to  make  inductions  and  deductions  from  that  ma- 
terial, and,  primarily  to  weigh  tendencies ;  that  is  to  say,  to 
determine  from  among  several  principles  which  are  ap- 
plicable to  the  case,  the  particular  one  which  should  govern 
it.  If  this  is  the  special  mental  training  wanted,  it  does  not 
require  an  extended  investigation  to  ascertain  that  this  tralo- 
ing  is  not  found  in  the  study  of  mathematics,  in  the  physical 
sciences,  in  biology,  in  literature,  or  in  the  study  of  modem 
or  classical  languages.  The  mathematician  begins  with  as- 
sumptions which  he  regards  as  self-evident.  Each  step  of 
his  reasoning  is  demonstrably  right  or  wrong.  If  poba- 
bilities  enter  into  his  work,  it  is  only  because  physics,  or 
chemistry,  or  astronomy,  has  failed  to  furnish  him  witl^  abso- 
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lutely  correct  premises.  Mathematics  may  have  a  value  to 
all  who  use  their  brains  in  that  it  inculcates  the  necessity  for 
careful  deductions,  but  beyond  this,  for  the  work  of  the 
lawyer,  it  has  no  special  significance.  Physics  and  chemistry, 
besides  the  information  they  impart,  train  the  hand  and  eye 
in  the  handling  of  certain  classes  of  material  things ;  but  the 
classes  of  material  on  which  the  physicist  and  chemist  work 
bear  no  resemblance  to  the  social  material  of  the  lawyer. 
The  study  of  biology,  or  nature  in  any  of  its  manifestations, 
increases  the  power  of  observation  of  external  objects,  and 
if  carried  far  enough,  increases  the  power  of  generalization 
or  induction.  All  this  improves  the  mind,  widens  the  mental 
vision  and  increases  our  capacity  for  enjoyment,  but  it  has 
no  direct  bearing  on  the  peculiar  mental  work  which  the  law 
student  and  lawyer  is  called  upon  to  do. 

While  I  think  many  will  agree  that  there  is  no  direct 
analogy  between  the  principal  mental  work  of  the  lawyer  and 
the  mathematician,  the  physicist  or  the  naturalist,  I  am  pre- 
pared for  some  dissent  when  I  make  a  similar  assertion  in 
relation  to  the  work  of  the  student  of  language  or  literature. 
It  will  be  observed,  however,  that  I  have  not  stated  that 
mathematics  or  physics  should  form  no  part  of  a  lawyer's 
preparatory  training.  Neither  do  I  say  that  the  study  of 
language  or  literature  should  form  no  part  of  this  prepara- 
tion. I  am  merely  pointing  out  that,  like  mathematics  and 
chemistry  and  biology,  the  mental  work  involved  in  the  study 
of  language  or  in  the  study  of  literature  has  no  direct  connec- 
tion with  the  principal  mental  work  of  a  lawyer  or  law  stu- 
dent. In  the  first  place,  the  materials  on  which  the  student 
of  literature  and  the  student  of  languages  works  are  totally 
different  in  kind  from  that  on  which  the  lawyer  works.  Lit- 
erary expression  is  the  product  of  man's  effort  in  a  particular 
direction,  just  as  his  house  and  ships  are  the  products  of  his 
efforts  in  other  directions.  Cases,  the  material  of  the  lawyer, 
on  the  other  hand,  are  the  record  of  the  actions  of  men  in 
society  and  the  consequence  of  those  actions.  One  is  the 
result  of  effort  on  the  part  of  the  individual,  the  other  is  the 
relation  of  individuals  to  each  other.  In  the  same  way,  in 
the  study  of  languages,  what  has  the  proper  translation  of  a 
sentence  to  do  with  what  man  will  or  ought  to  do  in  relation 
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to  Other  men  ?  It  is  true  that  a  proper  translation  is  often  the 
result  of  a  comparison  of  other  and  similar  sentences,  but  in 
this  work  there  is  but  a  small  element  of  the  judgment  of 
conflicting  tendencies;  and  the  material  on  which  such  judg- 
ment must  be  passed  is  so  dissimilar  from  the  material  of 
the  lawyer,  that  exercise  in  one  class  of  judgements  can  be 
but  little  preparation  for  work  in  another.  The  study  of 
language  and  literature  has  indeed  a  special  claim  on  the 
would-be  lawyer.  But  this  is  not  because  it  has  a  direct  bear- 
ing on  the  peculiar  mental  work  of  the  lawyer;  but  because 
the  material  of  the  law  is  embalmed  in  written  sentences,  and 
work  in  languages  and  literature  increases  our  ability  to  ob- 
tain the  full  meaning  from  a  sentence.  Again,  such  work 
increases  our  ability  to  express  ourselves  accurately,  clearly 
and  forcibly,  and  when  the  lawyer  reaches  a  legal  conclu- 
sion, or  wishes  to  advance  a  legal  argument,  that  is,  after  his 
real  mental  work  on  a  legal  problem  is  done,  the  ability  men- 
tioned is  of  great  value  to  him.  While  it  does  not  make  him 
a  great  lawyer,  it  does  aid  him  to  make  the  most  of  his  legal 
ability.  In  the  sense  explained,  therefore,  the  study  of  lan- 
guage and  literature  has  a  place,  and  an  important  one,  in 
the  preparation  of  the  lawyer  for  his  life  work ;  but  it  should 
always  be  borne  in  mind  that  these  subjects  have  no  more 
direct  bearing  on  the  training  of  those  mental  faculties  neces- 
sary to  the  solution  of  the  problems  of  the  law  than  biology 
or  chemistry. 

This  direct  training  is,  I  believe,  alone  found  in  the 
other  social  sciences.  Law  is  one  expression  of  our  civiliza- 
tion. An  accident  of  our  educational  system  has  served  to 
make  us  separate  law  from  economics,  sociology  and  his- 
tory. We  all  recognize  physics  and  chemistry  as  forming  a 
group  of  sciences  which  have  to  do  with  physical  phenomena, 
the  different  branches  of  biology  as  having  to  do  with  plants 
and  animals,  sociology,  economics  and  history  as  having  to 
do  with  the  social  life  of  man.  But  the  fact  that  the  law 
had  reached  the  dignity  of  a  science  long  before  the  other 
social  sciences ;  the  fact  that  in  England,  until  recently,  Com- 
mon Law  was  not  systematically  taught  in  the  universities, 
but  had  to  be  picked  up  in  the  courts  and  inns  of  court,  has 
led  us  to  look  at  the  law  as  something  which  has  no  relation 
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to  any  other  science.  The  fact  remains,  however,  that  the 
material  of  the  lawyer's  study,  while  of  course  not  identical 
with  that  which  must  be  handled  by  the  economist  or  the 
sociologist,  or  the  historian,  is  like  them  in  that  it  is  the 
record  of  events  of  man  in  society,  from  which  events  rules 
determining  future  cases  are  evolved. 

Not  only  is  there  a  similarity  in  kind  between  the  ma- 
terial of  the  social  sciences,  but  there  is  also  a  similarity  be- 
tween the  character  of  the  necessary  mental  operations  of  the 
lawyer,  and  those  of  workers  in  the  other  social  fields.  In 
all  the  social  sciences  the  so-called  principles  or  laws,  as  we 
have  pointed  out  is  the  case  in  law,  are  merely  expressions 
of  tendencies.  The  difficult  work  in  each  is  to  determine  the 
principle  which  will  prevail  in  a  case  which  appears  to  be 
subject  to  two  or  more  conflicting  principles.  In  other 
words,  in  each  of  the  other  social  sciences,  as  well  as  in  the 
law,  there  must  be  the  mental  operation  which  we  have  called 
the  judgment  of  tendencies.  Take  for  instance  a  question  in 
economics.  What  will  happen  if  a  particular  tariff  is  placed 
on  a  certain  commodity  by  Act  of  Congress?  The  answer 
involves  a  judgment  of  which  among  several  results  tending 
to  be  brought  about  by  the  Act  will  predominate.  Economic 
opinions,  as  legal  opinions,  often  practically  amount  to  cer- 
tain predictions,  but  the  real  work  of  the  economist,  as  the 
real  work  of  the  lawyer,  consists  in  estimating  the  probabili- 
ties of  the  relative  strength  of  conflicting  principles.  What 
is  true  of  the  work  of  the  economist  and  the  sociologist  is 
true  also  of  the  work  of  the  historian,  so  far  as  that  work  is 
the  judging  of  the  causes  of  historical  phenomena.  Of 
course,  when  the  historian  is  engaged  in  ascertaining  whether 
a  particular  document  is  genuine,  or  the  probability  of  the 
past  occurrence  of  a  particular  event,  he  is  doing  mental 
work  which  bears  no  resemblance  to  the  mental  operations  of 
a  lawyer.  He  is  passing  judgment  on  material  which  is  not 
the  record  of  actions  of  men  in  society,  but  rather  physical 
phenomena,  the  handwriting  of  the  document,  the  spelling 
of  the  words,  and  the  texture  of  the  paper  used. 

Not  only  is  the  mental  work  of  the  lawyer  and  the  worker 
in  other  fields  of  social  science  essentially  the  same,  and  the 
material  used  of  the  same  general  character,  but  since  the 
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law  is  one  expression  of  our  civilization,  in  order  that  the 
student  may  obtain  a  grasp  of  its  principles,  and  the  nature 
and  cause  of  its  growth,  he  should  have  a  mental  concept 
of  our  civilization  as  a  whole,  the  character  of  its  develop- 
ment, its  fundamental  tendencies,  and  their  ultimate  causes. 
This  can  only  be  obtained  by  one  who  has  more  than  a  mere 
superficial  knowledge  of  economics,  sociology  and  history. 
The  public  policy  which  lies  at  the  ultimate  basis  of  our  law 
is  found  in  our  social  and  economic  conditions.  History, 
political  science,  economics  and  law  have  therefore  a  closer 
relation  to  each  other  than  physics  and  chemistry,  than 
Latin  and  Greek,  or  than  zoology  and  botany.  In  addition 
to  the  fact  that  the  material  is  of  the  same  character  and  the 
mental  work  of  the  student  in  each  the  same,  the  informa- 
tion acquired  in  the  other  social  sciences  not  only  throws  a 
direct  light  on  the  problems  met  with  in  the  law,  but  gives  a 
mental  picture  of  the  movement  of  the  social  forces  which 
would  seem  to  be  necessary  before  a  student  can  adequately 
handle  the  more  difficult  problems  of  legal  science. 

If  I  have  correctly  pointed  out  the  similarity  between  the 
mental  work  in  the  different  social  sciences  and  their  de- 
pendence on  one  another,  it  would  seem  to  follow  that  in 
preparing  for  the  study  of  the  law,  while  we  should  lay  some 
emphasis  on  the  study  of  language  and  literature,  the  prin- 
cipal emphasis  should  be  placed  on  the  social  sciences.  I  do 
not  wish  to  be  misunderstood.  I  do  not  mean  that 
mathematics,  the  physical  sciences,  or  the  training  of  the 
eye  and  hand  should  form  no  part  of  the  liberal  edu- 
cation of  the  lawyer,  neither  do  I  admire  the  Ger- 
man system  which  carries  specialization  so  far  that  at 
the  age  of  twelve  a  boy  must  choose  his  profession.  On 
the  contrary  I  believe  that  our  primary  educational  system 
should  contain  something  of  each  of  the  great  branches  of 
human  knowledge,  that  every  boy  and  girl  should  have  suf- 
ficient of  each,  not  only  to  enable  them  to  obtain  something 
of  the  peculiar  mental  training  which  each  affords,  but  to 
enable  them  to  ascertain  the  thing  for  which  they  are  pe- 
culiarly adapted.  And  I  am  of  the  opinion  that,  except  in 
rare  instances,  under  our  modern  American  primary  system, 
it  is  impossible  for  the  average  boy  to  know  what  he  is 
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adapted  for  unless  he  carries  the  different  branches  of 
knowledge  at  least  as  far  as  entrance  into  our  more  ad- 
vanced colleges,  and  that,  furthermore,  in  many  cases  it  is 
impossible  and  therefore  improper  for  a  young  boy  or  man 
to  choose  his  life  work  intelligently  until  he  has  had  at  least 
two  and  in  some  cases  four  years  of  college  work ;  but  with 
all  this  we,  as  lawyers  and  teachers  of  law,  have  really  noth- 
ing to  do.  When  a  man  should  choose  a  profession  is  an 
individual  problem.  On  the  other  hand,  how  far  different 
subjects  should  be  compulsory  on  all  students  and  when  the 
power  of  the  student  to  elect  his  own  liberal  course  should 
begin ;  that  is,  whether  it  should  be  in  the  High  School,  the 
Freshman  year  at  college,  or  the  Sophomore  or  Junior  year, 
are  general  educational  problems  with  which  we  again,  as 
persons  interested  in  the  training  of  men  for  a  special  work 
are  not  called  upon  to  decide.  Our  province  is,  I  believe, 
clearly  defined.  What  do  we  want  the  man  who  comes  to 
us  to  study  law  to  know  ?  Of  course  we  want  him  to  have 
carried  each  branch  of  education  far  enough  to  be  sure  that 
he  chooses  intelligently.  But  having  chosen  and  having 
determined  to  be  a  lawyer,  then  I  think  that  before  he  comes 
to  the  study  of  the  law,  those  of  us  who  are  connected  with 
law  schools  should  insist  that  he  has  more  than  an  ordinary 
knowledge  of  literature,  and  some  knowledge  of  language; 
but  above  all  that,  without  being  an  advanced  specialist  in 
any  of  the  social  sciences,  he  should  have  carried  his  studies 
in  these  subjects  at  least  as  far  as  the  present  undergraduate 
courses  in  our  more  advanced  colleges. 

It  may  be  said  that  the  stress  which  I  have  laid  on  the 
study  of  the  social  sciences  as  a  preparation  for  legal  work, 
while  it  may  be  proper,  has  no  better  basis  of  proof  than  the 
apparent  analogy  between  the  mental  work  of  lawyer  and 
laborers  in  other  social  fields.  In  other  words,  that  there 
is  no  statistical  proof.  This  is  true.  I  am  not  aware  of  the 
existence  of  any  statistics  full  enough  to  warrant  a  conclu- 
sion as  to  the  relative  value  to  the  law  student  of  different 
subjects  of  preparatory  study.  But  is  not  the  argument 
by  analogy  which  I  have  used,  in  default  of  statistical  proof 
to  the  contrary,  sufficient  to  dictate  a  present  policy  for  our 
professional  schools? 
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What  statistical  information  we  have  been  able  to  gather 
at  the  University  of  Pennsylvania  is  at  least  suggestive. 
We  find  that  the  general  average  obtained  in  our  examina- 
tions by  our  high  school  students  is  only  from  three  to  four 
per  cent  less  than  that  obtained  by  our  college  graduates.  If 
we  confine  our  observations  of  college  graduates  to  those 
who  come  from  the  larger  imiversities,  the  per  centum  of  dif- 
ference is  about  five.  The  difference  in  the  per  centum  re- 
ceiving honors  and  the  per  centum  of  failures  is  slightly 
more  favorable  to  the  college  men ;  that  is,  more  college  men 
receive  honors  and  we  have  fewer  failures  among  this  class 
than  among  high  school  graduates,  and  the  difference  be- 
tween the  two  classes  in  this  respect  is  more  marked  than  is 
the  difference  in  the  average  grade  of  all  college  and  all 
high  school  men.  But  in  view  of  the  fact  that  the  average 
college  diploma  represents  at  least  three  years  more  of  pre- 
paratory study  than  the  average  high  school  diploma,  there 
should  be  a  greater  difference  between  the  two  classes.  On 
the  other  hand,  with  rare  exceptions,  the  leaders  of  our 
classes  are  college  graduates  who  have,  during  their  college 
courses,  laid  special  emphasis  on  the  social  sciences  or  on 
languages.  On  the  other  hand,  among  our  high  school 
graduates  we  find  that  men  with  what  is  called  an  industrial 
training  are  very  apt  to  fail.  In  other  words,  while  the  sta- 
tistics we  have  gathered  are  wholly  insufficient  to  base  any 
positive  conclusion  on,  yet  so  far  as  they  go  they  indicate 
that  from  the  standpoint  of  the  student  of  law,  the  character 
of  his  preparatory  study  is  important,  and  that  a  course  in 
college  which  lays  emphasis  on  the  social  sciences  or  lan- 
guages, or  both,  is  productive  of  the  best  results. 

If  the  conclusion  at  which  I  have  arrived  is  correct,  it  will 
be  natural  for  those  of  us  who  are  connected  with  law  schools 
having  admission  requirements  equivalent  to  college  admis- 
sion requirements,  to  ask  ourselves  whether  it  is  possible  for 
us,  in  addition  to  our  present  requirements,  to  insist  that  our 
students  come  to  us  with  additional  knowledge  of  literature 
and  language,  and  a  special  knowledge  of  history,  sociology 
and  economics.  The  answer  to  this  question  will  depend 
somewhat  on  the  number  of  years  which  a  student  must  add 
to  his  high  school  work.    How  many  years  additional  study 
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beyond  the  ordinary  high  school  graduation  is  then  neces- 
sary to  produce  the  kind  of  liberally  educated  man  that  we 
need  ?  Are  four  years  necessary  ?  I  do  not  think  so.  While 
I  have  deprecated  the  effort  to  begin  specialization  at  an  early 
period,  I  believe  it  to  be  true  that  if  one  knows  what  his  life 
work  is  to  be,  he  can  obtain  a  liberal  education  adapted  to  the 
technical  education  which  must  follow  his  liberal  studies  in 
a  shorter  time  than  if,  while  obtaining  the  last  part  of  his 
liberal  training,  he  has  no  conception  of  what  he  is  going  to 
do,  and  therefore  probably  lays  emphasis  on  studies  which, 
while  liberalizing  and  useful,  are  not  more  so  than  others 
which  would  bear  more  directly  on  his  work  in  life.  While 
perhaps  the  majority  of  the  sons  of  wealthy  parents  do  not 
choose  a  business  or  profession  until  near  the  end  of  their 
college  course,  the  average  boy  who  graduates  from  our 
High  Schools  knows  at  his  graduation  whether  he  intends  to 
study  law  or  not,  and  for  this  class,  which  is  the  class  that  as 
a  whole  now  passes  directly  from  the  High  School  to  the 
Law  School,  it  would  be  possible  to  reduce  the  length  of 
time  which  they  should  spend  in  college,  because  from  the 
start  they  would  know  the  kind  of  a  liberal  education  they 
desired. 

Admitting  that  it  will  not  be  necessary  for  the  average 
high  school  graduate  to  spend  four  years  in  college  to  obtain 
the  liberal  education  indicated,  it  is  nevertheless  true  that  he 
will  have  to  spend  at  least  two  years,  or  probably  three,  before 
beginning  his  legal  studies,  and  the  practical  question  is :  Can 
the  law  student  of  the  near  future  be  made  to  do  this,  not 
those  who  come  to  a  few  great  universities,  but  generally?  I 
think  so.  My  experience  leads  me  to  believe  that  the  real  dif- 
ficulty in  persuading  the  average  high  school  graduate  of 
nineteen  to  take  a  course  in  collegebefore  taking  up  the  study 
of  law  is  not  so  much  the  expenditure  of  time  and  money 
involved,  but  the  difficulty  of  persuading  him  or  his  parents 
that  such  a  step  is  essential.  So  long  as  they  think  that  a 
college  course  has  no  direct  connection  with  leg^l  work, 
while  they  may  admit  the  theoretic  desirability  of  a  college 
training,  it  is  indeed  difficult  and  often  impossible  to  induce 
the  boy  or  his  parents  to  imdergo  the  necessary  sacrifices  to 
obtain  it.    On  the  other  hand,  I  have  found  that  if  you  can 
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get  into  the  minds  of  the  boys  and  their  parents  the  fact  that 
what  you  want  is  not  so  much  this  indefinite  thing  known 
as  a  college  course,  but  a  knowledge  of  history,  of  economics 
and  sociology,  because  of  the  relation  of  these  things  to  law, 
it  is  not  so  difficult  to  persuade  the  would-be  law  student  to 
go  first  to  college  for  at  least  a  partial  course.. 

My  point  is  that  it  is  possible  for  all  good  law  schools  to 
pass  beyond  their  present  requirements  for  admission,  even 
where  these  requirements  are  now  equivalent  to  a  college 
entrance  examination;  but  that  this  result  can  only  b€ 
brought  about  by  law  school  faculties  having  a  definite 
idea  of  what  they  want  their  students  to  know.  Law  schools 
generally  cannot  hope  to  be  able  to  insist  upon  their  students 
first  going  to  college  unless  they  have  a  definite  idea  of  the 
principal  subjects  which  the  student  should  study  at  college, 
and  be  able  to  show  some  definite  relation  between  the  college 
work  and  the  law  school  work.  They  cannot  insist  on  a 
college  course  as  an  indefinite  thing,  but  they  can  insist  on 
their  students  being  prepared  in  particular  topics ;  and  I  be- 
lieve that  this  insistence  will  result  in  a  short  time  not  only 
in  the  requirement  of  a  college  diploma,  though  the  diploma 
may  be  gained  in  less  than  four  years,  but  in  a  diploma 
obtained  as  the  result  of  a  college  course  which,  while  liberal 
in  the  best  sense,  has  laid  special  emphasis  on  particular  sub- 
jects. I  am  optimistic  enough  to  believe  that  we  shall  soon 
see  a  larger  number  of  our  schools  of  law  in  all  parts  of  the 
country  rapidly  moving  towards  the  point  where  they  will 
demand  of  those  who  would  enter,  a  liberal  education  better 
than  that  now  acquired  by  the  average  graduates  of  our  best 
colleges,  and  that  this  result  will  be  obtained  by  insisting  on 
a  liberal  education  which  bears  a  definite  relation  to  the  work 
which  the  student  of  law  and  the  lawyer  is  called  upon  to  do. 

WUliam  Draper  Lewis. 
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THE  COEFFICIENTS  OF  IMPUNITY. 
(Being  an  Inquiry  into  the  Social  Defence  against  Crime.) 

In  these  days  of  penal  and  criminal  reforms  it  may  well 
be  asked,  "Are  we  sufficiently  protecting  the  law-abiding 
majority  against  the  attacks  of  the  enemies  of  law  and  order, 
which  constitute  a  minority?"  "Does  our  criminal  and 
penal  legislation  and  the  machinery  of  the  law  as  at  present 
operated  constitute  an  adequate  social  defence  against 
crime  ?" 

The  first  step  towards  the  ascertainment  of  a  correct  an- 
swer must  necessarily  be  a  comparison  between  the  means 
of  offence  within  the  reach  of  the  criminal  with  the  means 
of  defence  used  by  the  state. 

It  should  be  understood  that  in  fighting  criminals,  es- 
pecially thieves,  forgers,  embezzlers,  as  well  as  the  so-called 
born  criminals,  we  encounter  no  commonplace  intelligence, 
but,  as  Major  Griffiths  has  amply  shown  in  his  recent  book 
("Mysteries  of  Police  and  Crime"),  a  lively  and  cimning 
energy. 

It  will  be  my  endeavor  to  show  that  the  most  dangerous 
and  efficient  weapon  of  offence  in  the  hands  of  malefactors 
is  what  might  be  called  the  tenderness  of  our  laws  and  cus- 
toms towards  persons  accused  of  crime.  It  is  not  my  pur- 
pose to  examine  the  subtle  distinctions  which  our  courts 
have  ingeniously  made  in  the  definition  and  application  of  the 
ancient  doctrine  of  "reasonable  doubt."  I  examine  it  from 
the  standpoint  of  the  offender,  and  to  him  it  means  nothing 
more  or  less  than  his  chances  of  escape.  These  have  been 
rightly  called  "the  coefficients  of  impunity"  and  it  is  these 
that  we  must  carefully  study. 

These  coefficients  may  be  divided  into  two  classes,  viz: 
those  which  may  b6  called  legal,  because  sanctioned  by  law 
or  not  forbidden  by  it,  and  social,  because  arising  from 
causes  which  are  extra-judicial  or  extra-statutory. 

Looking  first  at  the  legal  coefficients  of  impimity  let  us 

Digitized  by  ^GkffQ  IC 


648  THE  COEFFICIENTS  OF   IMPUNITY. 

see  how  many  chances  of  escape  a  criminal  possesses  as 
against  the  chances  of  conviction.     He  may 

1.  Escape  arrest  by  escaping  detection  (so-called 
mysterious  crimes). 

2.  He  may  be  suspected  but  never  arrested,  if  the  sus- 
picions are  not  technically  sufficient  to  justify  an  arrest 

3.  If  he  is  arrested  he  has  two  chances  of  escaping  in- 
dictment, first  by  being  discharged  by  the  committing  mag- 
istrate and  second  by  a  failure  of  the  Grand  Jury  to  indict 
him. 

4.  If  he  is  indicted  he  has  the  following  chances  of  never 
being  tried :  first,  he  may  be  bailed  and  may  jump  his  bail ; 
second,  the  indictment  may  be  pigeon-holed ;  third,  the  in- 
dictment may  be  quashed;  fourth,  the  witnesses  for  the 
prosecution  may  die  or  disappear ;  fifth,  he  may  be  discharged 
on  the  recommendation  of  the  prosecuting  officer. 

5.  If  he  is  brought  to  trial,  his  chances  of  escape  may,  in 
a  rough  way,  be  summed  up  as  follows :  first,  acquittal  for 
lack  of  proof  of  guilt  beyond  a  reasonable  doubt;  second, 
acquittal  on  a  technical  defence  such  as  the  statute  of  limita- 
tions; third,  a  disagreement  of  the  jury,  which  generally 
means  discharge  of  the  accused. 

6.  If  he  is  convicted,  his  chances  of  escape  are :  first,  re- 
versal on  appeal ;  second,  executive  clemency. 

Let  us  now  examine  these  coefficients  in  some  detail.  Un- 
fortimately  statistics  on  matters  criminal  are  not  very  com- 
plete and  satisfactory.  Statistical  data  are  especially  lack- 
ing as  regards  the  question  of  "mysterious  crimes"  in  which 
the  offender  has  never  been  discovered.  The  police  are 
naturally  averse  to  making  such  records  public  for  they  es- 
sentially amoimt  to  a  statement  of  the  inefficiency  of  the  De- 
tective Bureau. 

I  have  kept  a  record  of  murders  in  New  York  City  from 
1895  to  1898  in  which  the  murderer  escaped  detection. 
There  were  at  least  thirty-five  such,  of  which  some  twenty 
were  of  such  a  sensational  and  shocking  nature  that  they 
elicited  not  only  the  special  attention  of  the  police  and  de- 
tective forces  of  the  largest  city  in  our  country,  but  also 
called  into  play  the  aid  of  an  enterprising  press.  Yet  the 
murderers  of  aJl  these  victims  are  still  at  large. 
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Before  this  appalling  list  of  unpunished  murderers,  minor 
crimes  seem  unimportant.  Yet  I  am  informed  that  within 
a  period  of  three  years  and  during  an  honest  police  admin- 
istration, there  were  over  fifteen  hundred  burglaries,  rob- 
beries and  minor  crimes  committed  in  New  York  City,  of 
which  the  perpetrators  were  never  discovered. 

J.  Holt  Schooling  in  a  series  of  interesting  statistics 
arrives  at  the  conclusion  that  only  fifty  out  of  every  one  hun- 
dred crimes  reported  to  the  police  are  traced  to  their  per- 
petrators, although  prosecutions  are  held  in  seventy-five 
cases  out  of  every  one  hundred  crimes.  That  is  to  say,  25 
per  cent  of  crimes  are  perpetrated  so  successfully  that  even  a 
prima  facie  case  cannot  be  established,  while  50  per  cent  of 
all  crimes  go  unpunished.  And  this  in  a  country  like  Eng- 
land, which  is  justly  proud  of  its  police  system.  Other 
statistics  show  an  even  greater  percentage  of  impunity. 
Thus  the  proportion  between  crimes  and  arrests  in  England 
is  stated  to  have  varied  from  44  to  45  per  cent  in  1886-87 
and  to  have  risen  to  46.8  per  cent  in  1892-93.  Turning  to 
other  countries  we  find  that  since  1825  it  hsts  been  estimated 
that  in  France  there  have  been  80,000  crimes  committed 
where  the  offenders  were  never  discovered.  In  Italy,  ac- 
cording to  the  statistics  of  1895,  there  were  102,004  trials 
ag^nst  known  parties  as  against  36,751  unknown  parties. 
The  official  statistics  of  that  kingdom  show  that  44,113 
crimes  went  unpimished  in  1885,  64,385  in  1890  and  63,- 
147  in  1892.  The  poverty  of  statistical  data  based  on 
scientific  principles  in  our  country  makes  it  impossible  to 
give  the  percentage  of  impunity  in  the  United  States,  but 
the  figures  furnished  by  the  county  of  New  York,  cited 
above,  show  that  we  have  nothing  to  boast  of  in  our  success 
in  detecting  crimes  and  bringing  their  perpetrators  to  justice. 

We  can  hastily  pass  over  the  second  point  which  cannot 
be  made  a  subject  of  statistical  study.  I  refer  to  those  crim- 
inals against  whom  suspicion  exists,  but  of  such  a  slim 
nature  that  under  our  laws  no  arrest  can  be  made, — cases 
where  there  is  a  moral  certainty,  which  could  be  very 
easily  converted  into  a  legal  certainty  by  the  prompt  appre- 
hension and  close  surveillance  of  the  suspected.  So  that  it 
may  be  said  that  a  criminal  may  not  even  completely  hide 
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his  tracks;  it  is  sufficient  if  he  covers  the  most  damning 
ones! 

A  passing  consideration  of  the  third  legal  coefficient  of 
impunity  will  suffice.  It  often  happens  that  the  police  are 
certain  that  a  suspected  person  is  the  guilty  one,  but  they 
do  not  possess  sufficient  evidence,  or  oftener,  do  not  have  the 
skill  to  make  out  a  technically  perfect  prima  facte  case.  The 
committing  magistrate  looking  upon  the  evidence  in  a  legal 
light  finds  it  insufficient  to  hold  the  prisoner  and  gives  him 
the  benefit  of  the  doubt.  The  police  may  afterwards  be  able 
to  perfect  their  case,  but  it  is  then,  often,  too  late.  Or 
again,  the  Grand  Jury,  in  the  pressure  of  other  cases,  may 
fail  to  indict  the  accused,  who  thereupon  on  the  application 
of  his  lawyer,  who  pleads  the  "imdeniable  right"  of  a  man 
not  to  be  unduly  restrained  of  his  liberty,  is  set  free. 

Of  1,475  arrests  for  felonies  in  New  York  County  during 
three  months,  615  were  released  during  the  said  period.  Of 
these  five  died  before  trial,  117  were  acquitted  and  493,  or 
over  62  per  cent,  were  discharged  without  trial.  This  may 
give  an  idea  of  how  many  escape  at  the  preliminary  skirmish 
with  the  forces  of  law. 

How  many  who  are  indicted  are  ever  brought  to  trial? 
No  one  knows,  not  even  the  District  Attorney.  The  in- 
vention of  the  pigeon-hole  has  been  the  greatest  boon  to  the 
criminal  who  is  fortunate  eilough  (and  many  of  them  are) 
to  have  either  a  "pull"  or  to  be  able  to  procure  bail,  or  has 
sense  enough  to  avoid  the  commission  of  any  crime  of  a 
sensational  or  interesting  character,  such  as  will  enlist  the 
professional  sympathy  of  the  prosecuting  officer.  And  how 
many  more  escape  trial  by  having  their  indictments  quashed 
on  a  technicality,  which  the  District  Attorney  seldom  cor- 
rects, or  by  delaying  the  day  of  reckoning  until  the  death  of 
important  witnesses,  fills  the  prosecuting  officer  with  a 
feeling  of  "convenient  mercy"  which  induces  him  to  recom- 
mend to  the  court  the  discharge  of  the  prisoner ! 

The  sifting  process  goes  on  and  guilty  men  disentangle 
themselves  from  the  thin,  loose  meshes  of  the  law  until  only 
a  very  few  are  left  for  trial.  Then  the  process  begins  again ; 
but  with  a  new  advantage  to  the  accused,  for,  at  the  trial, 
he  has  the  services  of  learned  lawyers,  well  up  in  all  pro- 
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fessional  tricks,  distinctions  and  oratorical  inducements. 
The  legal  battle  may  suddenly  end  in  an  acquittal  on  proof 
that  the  crime  is  barred  by  time.  If  no  such  plea  is  raised 
what  a  titanic  labor  is  before  the  prosecuting  officer  in  order 
to  obtain  a  conviction  1  He  must  convince  twelve  men  be- 
yond  a  reasonable  doubt  that  a  crime  has  been  committed  by 
the  accused  whom  they  are  solemnly  instructed  to  consider 
innocent  until  conviction ;  he  must  prove  to  them  beyond  a 
reasonable  doubt  that  the  accused  is  perfectly  sane  and  was 
sane  when  he  committed  the  act ;  he  must  establish  by  legal 
evidence  the  act  and  the  motive  which  prompted  it  and  prove 
his  guilt  by  the  production  of  facts,  which,  by  the  very 
nature  of  the  act  charged,  are  well-nigh  impossible  of  pro- 
duction ;  he  must  offset  the  evidence  of  the  defence,  destroy 
its  force  and  overcome  the  natural  tendency  of  jurors  to 
acquit.  He  must  do  all  this  in  conformity  with  countless 
ambiguous  rules  of  procedure  and  principles  of  evidence, 
because  one  single  slip  may  suffice  to  give  grounds  for  re- 
versal on  appeal.  If  he  succeeds  in  convincing  only  eleven 
of  these  twelve  good  men  and  true,  if  he  cannot  free  the  con- 
science of  the  twelfth  man  of  a  "reasonable  doubt''  his  work 
has  been  all  in  vain,  except  in  showing  his  hand  to  the  de- 
fence. Or  if  he  falls  into  any  pitfall  prepared  by  the  shrewd- 
ness of  the  defence,  his  work,  though  otherwise  perfect,  will 
likewise  have  been  in  vain.  Disagreement  of  the  jury  or  re- 
versal on  appeal  means,  in  most  cases,  acquittal. 

With  consistent  tenderness  towards  the  accused,  our  laws 
provide  that  no  man's  life  shall  be  twice  put  in  jeopardy  for 
the  same  offence.  The  absence  of  the  right  of  appeal  on  the 
part  of  the  state  in  criminal  cases  which  is  restricted  on  the 
part  of  the  defendant  results  as  was  recently  pointed  out 
in  the  American  Law  Review,  in  such  delay  and  technical 
obstruction  "that  an  outraged  people  have  become  thor- 
oughly tired  of  it."  And  it  cannot  be  denied  that  the  exist- 
ence of  this  ancient  principle  of  not  jeopardizing  a  man's  life 
twice  for  the  same  crime  often  means  that,  if  a  criminal  is 
acquitted  by  reason  of  a  hastily  prepared  case  or  on  a  techni- 
cality, the  most  damning  proof  that  may  thereafter  be  found 
against  him  will  be  useless  and  unavailable.  So  that  the 
social  defence  is  so  conducted  under  our  laws  that  we  may 
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not  only  have  an  unknown  critmnBl  at  our  side  which  the 
state  has  been  unable  to  detect,  but  we  may  also  have  to 
tolerate  a  known  one  whom  the  law  has  bound  itself  to  ke^ 
out  of  prison. 

Let  us  now  consider  the  last  legal  coefficient  of  impunity. 
Of  the  small  proportion  that  are  convicted,  what  part  pay  the 
full  penalties  for  their  misdeeds?  The  abuse  of  the  pardon- 
ing power  is  an  old  subject  and  a  few  statistics  on  that  point 
will  suflSce.  The  official  records  of  New  York  State  show 
that  between  1846  and  1896  there  were  granted  80  full  par- 
dons from  life  sentences,  4,453  ^^^1  pardons  from  lesser 
sentences,  besides  226  conditional  pardons.  Add  to  these 
III  commutations  from  capital  punishment  to  life  imprison- 
ment and  1,758  commutations  from  lesser  sentences  and  we 
have  a  total  of  6,448  interferences  with  the  decrees  of  the 
courts  in  half  a  century!  It  has  been  estimated  (though  I 
cannot  vouch  for  its  correctness)  that  the  percentage  of 
criminals  released  by  executive  clemency  is  50  in  Massachu- 
setts and  33  in  Wisconsin ;  and  that  the  average  time  served 
by  pardoned  life  prisoners  is  6^  years  in  Massachusetts  and 
6i  years  in  New  York. 

Thus,  from  first  to  last,  the  social  defence  as  provided  by 
our  laws,  by  favoring  the  offender  and  giving  him  number- 
less chances  of  escape,  ignores  the  principle  that  the  law's 
first  object  is  the  protection  of  the  honest  citizen. 

But  there  are  other  coefficients  of  impunity  besides  these 
legalized  methods,  which  may  be  called  the  official  pro- 
tection; and  which,  as  I  have  tried  to  show,  protect  the 
offender  and  not  the  offended.  I  refer  to  an  imperfect  or 
mistaken  public  morality.  This  social  complicity  in  crime, 
as  it  has  been  aptly  called,  is  observable 'under  many  forms. 
There  is,  first,  a  popular  tolerance,  mistakenly  called  pity,  for 
certain  criminal  acts,  notably  crimes  of  passion  or  so-called 
crimes  of  honor.  Duelling  is,  fortunately,  on  the  decline  in 
our  country,  but  emotional  and  hysterical  acquittals  of  per- 
sons guilty  of  taking  the  law  into  their  own  hands  to  avenge 
their  honor  are  by  no  means  uncommon.  The  evils  of  such 
acquittals,  which  amount  to  a  glorification  of  crime,  are  too 
obvious  to  require  explanation. 

The  social  complicity  as  a  coefficient  of  impunity  is  es- 
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pecially  harmful  in  those  very  numerous  instances  in  which 
honest  men  and  women  become  accomplices  in  crime,  either 
by  timidity  or  by  the  desire  of  avoiding  trouble.  How 
many  crimes,  such  as  petty  thefts,  go  unpunished  because  the 
victim  shrinks  from  entering  a  police  court  and  going 
through  the  trouble  of  a  trial  ?  How  many  oflfences  which 
we  think  we  condone  out  of  pity,  or  magnanimity,  are  really 
excused  for  the  sake  of  saving  ourselves  time  and  trouble? 
We  stifle  the  voice  of  our  consciences  by  saying  it  is  a  small 
matter,  or  that  it  will  never  be  repeated  or  that  every  one 
should  have  a  chance.  Yet  the  most  experienced  penolo- 
gists, the  best  scholars  of  criminal  science,  tell  us  that  such 
forgiveness  aids,  instead  of  checking  criminality,  that  it  in- 
duces the  offender  to  repeat  the  act,  having  learned  that  it 
may  go  impunished.  And,  while  it  is  true  that  offences  of 
this  kind  are  generally  petty  and  insignificant,  yet  in  criminal 
life,  as  in  the  moral  life,  nothing  is  so  important  as  to  "be- 
ware of  small  beginnings." 

There  is  also  a  marked  social  complicity  among  the  better 
classes  resulting  from  that  esprit  de- corps  engendered  by 
societies  and  clubs.  How  many  minor  offences  committed 
in  a  college,  a  club,  or  a  private  commimity  of  men,  are  never 
reported  to  the  police,  because  it  might  injure  the  good  name 
of  the  institution? 

And  let  us  not  forget  that  there  is  also  a  professional  and 
commercial  complicity  such  as  that  of  lawyers  who  stoop 
to  the  fabrication  of  testimony,  of  doctors  who  aid  in  the 
avoidance  of  natural  duties  and  responsibilities ;  of  business 
men  who  by  "deceit  and  adulterations  which  furnish  the  il- 
lusion of  cheapness"  set  the  example  for  criminal  imitation 
among  the  masses.  As  one  of  our  best  students  of  penal 
problems  has  justly  observed,  "many  of  the  maxims  and 
practices  of  the  business  world  are  essentially  dishonest  and 
they  are  glibly  cited  by  convicted  criminals  in  justification 
of  their  own  misconduct." 

These  are  a  few  examples  of  social  complicity  with  crime, 
a  few  of  the  coefficients  of  its  impunity,  out  of  the  mass  of 
passive  or  active  potentialities  that  are  arrayed  against  the 
insufficient  defences  of  the  state.  If  the  consequences  of 
such  a  state  of  affairs,  of  such  weakness  of  the  social  de- 
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fence,  are  not  as  serious  as  one  wotild  imagine,  it  is  because 
the  criminal  class  is  not  a  large  one.  According  to  the 
census  of  1890  the  number  of  criminals  in  our  prisons  was 
82,329,  a  very  small  percentage  of  the  population  of  50,000,- 
000.  By  the  same  census  there  were  14,  846  juvenile  de- 
linquents in  asylums  and  14,371,893  children  in  our  public 
schools.  Even  adding  xmdetected  criminals  and  what 
might  be  called  latent-criminals,  the  total  of  the  criminal 
population  would  not  probably  reach  a  very  large  percentage 
of  our  entire  population.  But  its  small  size  cannot  be  an 
excuse  for  our  inefficient  social  defence  against  it;  by  reason 
of  its  contagious  properties  and,  unfortunately,  of  our  lack 
of  moral  strength,  crime  stands  as  a  perpetual  menace  to 
our  welfare  and,  though  we  cannot  blot  it  out  of  existence, 
we  must  at  any  rate  spare  no  effort  to  minimize  its  power  for 
evil. 

It  would  be  beyond  the  limits  of  this  article  to  examine  the 
various  methods  of  strengthening  the  social  defence  which 
have  been  suggested  by  sociologists  and  students  of  crime. 
But  from  the  facts  above  set  forth  it  may  be  stated,  in  a 
general  way,  that  the  social  defence  against  crime,  to  be 
successful  and  effective,  must  be  two-fold;  it  must  consist 
first  of  a  standing  army  composed  of  well-trained  and  ex- 
perienced men  assigned  to  various  special  duties.  These 
are  the  judges  of  our  courts,  the  prosecuting  officers  who 
represent  the  people,  the  police  who  do  picket  duty  against 
crime,  the  detective  force  which  spies  on  the  enemy,  the 
experts  who  help  to  imravel  difficult  questions  and  the 
various  officers,  such  as  sheriffs,  prison-wardens  and  keepers 
who  execute  the  mandates  of  the  courts.  But  this  standing 
army  must  be  supported  in  the  battle  for  the  social  defence 
by  a  national  guard  or  militia  recruited  from  all  ranks  of 
honest  citizens  who  desire  the  continuance  of  the  supremacy 
of  the  law. 

The  co-operation  of  these  two  armies  will  not  eradicate 
crime,  but  it  will  minimize  its  power  for  evil ;  it  will  diminish 
the  chances  of  impunity  and  thereby  deplenish  the  ranks  of 
malefactors. 

And  let  us  remember  that  the  battles  fought  by  these 
two  armies  against  the  enemies  of  law  and  order  will  fur- 
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nish  as  excellent  opportunities  for  the  display  of  heroic  civic 
virtues  as  are  aflforded  by  the  most  imposing  of  military 
operations.  There  is  nothing  so  illogical  as  to  imagine  that 
our  duty  to  the  state  is  limited  to  our  defending  it  against 
the  armed  aggressions  of  a  foreign  foe.  There  are  more 
insidious  enemies  which  attack  it  from  within ;  to  fight  these 
is  one  of  the  great  duties  of  citizenship. 

Gino  C.  Speranza. 
New  York. 
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DOES  THE  RELATION  OF  LANDLORD  AND  TEN- 
ANT BECOME  SEVERED  BY  OPERATION 
OF  THE  BANKRUPT  LAW? 

Referee  Hotchkiss,  of  Buflfalo  (In  re  ColHgnon,  4  Am. 
B.  R.  250),  1900,  in  speaking  of  unaccrued  rent,  says: 
"The  law  has  been  fairly  well  settled,  and  seems  to  be  that, 
at  the  time  of  the  bankruptcy,  installments  of  rent  accruing 
thereafter  are  neither  provable  debts  against  the  bankrupt's 
estate,  nor  affected  by  his  discharge."  Citing  In  re  Jeffer- 
son (2  Am.  B.  R.  206),  93  Fed.  948  (1899)  ;  In  re  Goldstein 
(2  Am.  B.  R.  603),  I  N.  B.  N.  422  (1899)  ;  In  re  Shilliday, 
I  N.  B.  N.  475  (1899) ;  In  re  Mahler,  2  N.  B.  N.  Rep.  70 
(1899). 

As  to  the  proposition  that  installments  of  rent,  accruing 
after  an  adjudication  of  bankruptcy,  are  incapable  of  being 
proven,  there  is  no  doubt  whatever  that  such  is  the  accepted 
rule.  But  there  is  a  difference  of  opinion  amongst  judges 
and  referees  as  to  such  rent  not  being  affected  by  a  discharge. 
In  other  words,  it  has  been  decided  in  some  tribunals  that, 
"the  relations  of  landlord  and  tenant  are  severed  by  opera- 
tion of  the  bankrupt  law ;"  while  in  other  jurisdictions  it  is 
as  emphatically  laid  down  that  the  relation  is  "not  deter- 
mined by  the  bankruptcy  of  the  lessee." 

Since  the  passage  of  the  Bankruptcy  Act  of  1898  the  ju- 
dicial utterances  on  the  subject  of  the  effect  of  bankruptcy 
on  unaccrued  rent  have  been  three  in  number,  viz. :  those  of 
Judge  Evans,  of  the  District  Court  of  Kentucky,  In  re  Jef- 
ferson, 93  Fed.  848,  2  Am.  B.  R.  206  (1899)  ;  Judge  Lowell, 
of  the  District  Court  of  Massachusetts,  In  re  Ells,  3  Am.  B. 
R.  564  (1900)  ;  and  Judge  Pumel,  of  the  District  Court  of 
North  Carolina,  in  Bray  v.  Cobb,  3  Am.  B.  R.  788  (1900). 
In  addition  to  the  opinions  of  the  aforesaid  U.  S.  Circuit 
Court  Judges,  there  are  quite  a  number  of  reported  opinions 
of  referees,  representing  jurisdictions  in  various  parts  of 
the  country. 

Judge  Evans,  in  the  course  of  his  opinion  In  re  Jeflferson 
(supra)  says :    "The  court  sees  no  way  to  avoid  the  conclu- 
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sion  that  the  relation  of  landlord  and  tenant  in  all  such  cases 
ceases,  and  must  of  necessity  cease  when  the  adjudication  is 
made.  If  the  relation  does  cease,  the  landlord  afterwards  has 
no  tenant  and  the  tenant  has  no  landlord.  At  the  time  of  the 
adjudication  the  bankrupt  is  clearly  absolved  from  all  con- 
tractual relations  with,  and  from  all  personal  obligations  to, 
the  landlord  growing  out  of  the  lease,  subject  to  the  remote 
possibility  that  his  discharge  may  be  refused, — ^a  chance  not 
worth  considering.  After  the  adjudication  there  is  no  obli- 
gation on  the  part  of  the  tenant  growing  out  of  the  lease. 
He  not  only  owes  no  subsequent  duty,  but  any  attempt  on 
his  part  to  exercise  any  of  the  rights  of  a  tenant  would  make 
him  a  trespasser.  His  relations  to  the  premises  and  to  the 
contract  are  henceforth  the  same  as  those  of  a  stranger.  He 
can  neither  use  nor  occupy  the  property.  No  obligation  on 
his  part  to  pay  rent  can  arise  when  he  can  neither  use  nor 
occupy  the  property.  The  one  follows  the  other,  and  it 
seems  clear  that  no  provable  debt,  and  indeed  no  debt  of  any 
sort  against  the  bankrupt,  can  arise  for  future  rent.  No 
rent  can  accrue  after  the  adjudication  in  such  a  way  as  to 
make  it  the  debt  of  the  bankrupt." 

In  line  with  this  opinion  is  Bray  v.  Cobb  (supra) ,  in  which 
Judge  Pumel  says,  inter  alia:  "An  adjudication  in  bank- 
ruptcy terminates  all  contractual  relations  of  the  bankrupt. 
The  object  of  the  proceeding  is  to  administer  completely  tiie 
bankrupt's  estate,  to  collect  his  assets,  apply  them  to  the 
payment  of  his  debts  then  owing  and  discharge  him  from 
further  liability.  As  to  the  rent  .  .  .  ,  the  contractual 
relations  being  terminated,  a  landlord  is  not  entitled  to  prove 
a  claim  for  rent  against  a  bankrupt  after  such  bankrupt 
ceases  to  use  the  building.  The  relations  of  landlord  and 
tenant  are  severed  by  operation  of  the  bankrupt  law." 

On  the  other  hand  we  have  the  opinion  of  Judge  Lowell, 
of  Massachusetts,  In  re  Ells  (supra),  in  the  course  of  which 
he  states  that :  "The  law  concerning  the  effect  of  bankruptcy 
upon  a  leasehold  is  stated  in  ex  parte  Houghton,  i  Low.  554, 
Fed.  Cas.  No.  6725  (1871):  The  earlier  law  of  Eng- 
land, which  we  have  adopted  in  this  country,  was  that  the 
assignees  of  a  bankrupt  have  reasonable  time  to  elect  whether 
they  will  assume  a  lease  which  they  find  in  possession,  and  if 
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they  do  not  take  it,  the  bankrupt  retains  the  term  on  pre- 
cisely the  same  footing  as  before,  with  the  right  to  occupy 
and  the  obligation  to  pay  rent.  If  they  do  take  it,  he  is  re- 
leased, as  in  all  other  cases  of  valid  assignment,  from  all 
liability,  excepting  on  his  covenants ;  and  from  these  he  is  not 
discharged  in  any  event.'  "  (See  also  Hall,  "Landlord  and 
T./'  346.) 

"I  can  find  nothing  in  the  act  of  1898  to  produce  a  result 
different  from  that  of  the  act  of  1867.  Had  there  been  no 
clause  giving  the  lessor  the  right  to  re-enter,  the  trustee  in 
bankruptcy  would  have  had  a  reasonable  time  to  elect 
whether  to  assume  or  to  refuse  the  lease.  If  he  had  assumed 
it,  the  bankruptcy  would  have  operated  like  any  other  assign 
ment,  and  would  have  released  the  bankrupt  from  all  lia- 
bility, except  upon  those  of  his  covenants  not  already  broken 
which  would  have  remained  binding  upon  him  after  any 
assignment.  If  the  trustee  had  refused  to  take  the  lease, 
the  bankrupt  would  have  remained  as  before." 

Judge  Lowell  then  considers  the  opinion  of  Judge  Evans 
In  re  Jefferson  (supra),  and  comments  thereon  as  follows: 
'With  all  respect  for  the  learned  judge,  I  must  think  the 
above  remarks  made  somewhat  hastily,  unless  they  are  to 
be  taken  as  limited  to  the  particular  lease  in  question,  or 
made  to  depend  upon  some  peculiar  statutes  of  Kentucky. 
.  .  .  It  follows,  then,  that  the  lease  here  in  question  was 
not  determined  by  the  bankruptcy  of  the  lessee,  but  only  by 
the  re-entry  of  the  lessor.  Savory  v.  Stocking,  4  Cush.  607 
(1849)  y  Treadwell  v.  Harden,  123,  Mass.  390  (1877)." 

The  opinions  of  referees,  on  the  question  under  discus- 
sion, are  numerous  and  various.  The  majority  of  them 
seem  to  incline  to  the  idea  that  the  relations  of  landlord  and 
tenant  are  not  severed  by  bankruptcy  of  the  tenant,  although 
others  view  the  question  from  the  opposite  standpoint. 

It  is,  perhaps,  interesting  to  notice  that  Vol.  IV,  No.  2, 
of  the  advance  sheets  of  Am.  B.  R.  has  the  two  views  ex- 
pressed within  the  space  of  nine  pages.  On  page  246  {In  re 
Amstein  et  al.)  (1900),  Referee  Pendleton,  of  the  Southern 
District  of  New  York,  holds  that  a  lease  is  terminated  and 
the  right  to  collect  unaccrued  rent  gone  where  the  landlord, 
after  the  bankruptcy  of  the  lessee,  rents  the  property  to  die 
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trustee  and  receives  compensation  therefor,  and  the  property 
is  thereafter  surrendered  by  the  trustee  to  the  landlord.  In 
the  case  next  reported  in  the  same  pamphlet,  viz.,  In  re  Col- 
lignon,  page  259  (1900),  Referee  Hotchkiss,  of  the  North- 
em  District  of  New  York,  opines  that,  rent  to  accrue  on  a 
lease  not  expired  at  the  time  of  the  bankruptcy  is  not  aflfected 
by  the  bankrupt's  discharge. 

Perhaps  the  opinion  which  evidences  the  most  careful 
preparation  and  which  thoroughly  discusses  the  question  is 
that  of  Referee  Harlow  P.  Davock,  of  the  Eastern  District 
of  Michigan,  In  re  Mahler,  2  N.  B.  N.  Rep.  70.  In  that  case 
the  referee  holds  that  a  lessor's  rights  against  the  bankrupt 
are  unaffected  by  the  discharge  in  bankruptcy,  but  he  can 
collect  payment  from  after-acquired  property  only.  He 
reasons  that  rent  afterwards  to  accrue,  not  being  a  personal 
debt,  is  not  provable  and,  unless  the  creditor,  at  the  time 
allowed  for  proving  claims,  be  able  to  produce  and  verify 
such  debt,  he  will  not  be  entitled  to  receive  from  the  bank- 
rupt's estate  his  dividend ;  ergo,  he  should  not  be  barred  from 
his  future  action  against  the  bankrupt 

Referee  Davock's  opinion  bristles  with  authorities,  both 
English  and  American.  He  cites  cases  construing  the 
former  bankruptcy  acts,  and  all  of  the  cases  referred  to  by 
him  seem  to  sustain  his  view  of  the  case ;  although,  had  he 
been  so  inclined,  he,  doubtless,  might  have  found  some  cases 
in  support  of  the  opposite  view  of  the  question,  even  under 
the  former  bankruptcy  acts.  For  example,  there  is  In  re 
Breck,  12  N.  B.  R.  215,  8  Ben,  93;  Fed.  Cas.  1822  (1875). 
In  that  case  (which  was  under  the  Bankruptcy  Act  of  1867) 
Judge  Blatchford,  of  the  U.  S.  District  Court  for  the  South- 
em  District  of  New  York,  said  that  a  lease,  which  cannot  be 
assigned  without  the  consent  of  the  landlord,  is  canceled  by 
the  bankruptcy  of  the  tenant. 

Referee  Davock's  opinion,  weighted  with  "numberless 
precedents,"  is  in  strange  contrast  to  Judge  Evans'  decision 
In  re  Jefferson  (supra),  which  is  a  bare  but  logical  and  fair- 
minded  exposition  of  the  law,  based  upon  the  broad  ground 
of  public  policy. 

While  it  is  true  that  no  prior  decision  should  be  reversed 
without  good  and  sufficient  cause,  yet  the  rule  of  stare  de- 
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cisis  is  not  in  any  sense  ironclad,  and  the  future  and  perma- 
nent good  to  the  public  is  to  be  considered  rather  than  any 
particular  case  or  line  of  cases.  Precedent  should  not  have 
an  overwhelming  or  despotic  influence  in  shaping  legal  de- 
cisions. The  benefit  to  the  public  in  the  future  is  of  greater 
moment  than  any  incorrect  decision  in  the  past. 

Of  the  four  bankruptcy  acts  passed  by  Congress,  the  Act 
of  1867  is  the  only  one  which,  in  specific  and  direct  terms, 
refers  to  the  subject  of  rent.  Section  19  of  that  act  pro- 
vides that  where  the  bankrupt  is  liable  to  pay  rent  or  other 
debt  falling  due  at  fixed  and  stated  periods,  the  creditor  may 
prove,  for  a  proportionate  part  thereof,  as  if  the  same  ac- 
crued from  day  to  day,  and  not  at  such  fixed  and  stated 
periods.  This  act,  like  all  the  other  bankruptcy  acts,  is,  how- 
ever, silent  on  the  question  of  a  bankrupt's  liability  for  future 
accruing  rent. 

What  is  the  object  of  the  bankruptcy  law  ?  Is  it  not  two- 
fold, viz.,  ( I )  the  distribution  of  the  property  of  an  insolvent 
debtor  amongst  his  creditors  and  (2)  the  discharge  of  the 
debtor  from  his  liabilities?  In  re  Klein,  i  How.  (U.  S.) 
227 ;  In  re  Silverman,  4  B.  R.  523 ;  In  re  Reiman  et  al.,  1 1 
B.  R.  21. 

That  being  the  case,  and  the  fact  that  legislation  and  judi- 
cial decision  should,  as  far  as  practicable,  be  based  upon  the 
broad  ground  of  public  policy,  does  it  not  seem  proper  that 
a  discharge  in  bankruptcy  should  sever  the  relations  of  land- 
lord and  tenant?  Alexander  the  Great,  at  Gordium,  unable 
to  find  the  ends  of  the  knot  which  fastened  the  famous 
chariot,  cut  the  cords  asunder  with  his  sword,  and,  tradi- 
tion doth  say,  was  thus  enabled  to  conquer  the  world.  Judge 
Evans,  with  the  apodictical  sword  of  common  sense,  has  cut 
the  cords  of  "dialectical  subtleties"  which  would  not  release 
the  bankrupt  from  the  very  obligations  that  he  sought  the 
law  to  relieve  him  of. 

John  M.  Patterson. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BILI/S  AND  NOTES. 

Balcom  v.  O'Brien,  83  Northwestern,  562  (South  Dakota), 
discloses  some  pretty  serious  bungling  on  the  part  of  the  attor- 
ladonemeiit   ^^Y  ^^"^  ^^  defendant     The  suit  was  on  a  note, 
by  Attorney   and  the  indorsement  was  in  the  name  of  the  payee, 
In  Pact       "  per  George  N.  Farwell,  his  Attorney  in  Fact" 
This  was  offered  in  evidence  by  the  plaintiff  and  was  admitted, 
defendant's  attorney  making  no  objection.     Later  he  asked 
that  a  verdict  for  defendant  be  directed,  because  the  plaintiff 
had  not  proved  George  N.  Farwell,  the  attorney  in  fact  of  the 
payee.     But  the  court  held  the  objection  made  too  late ;  that 
when  the  note  was  offered  was  the  time  when  the  plaintiff 
should  have  been  called  on  to  prove  Farwell's  attorneyship, 
and  allowing  the  note  to  be  admitted  without  objection  pre- 
cludes him  from  raising  this  question  later. 

The  principle  that  a  writing  on  the  back  of  a  note, "  We 

hereby  guarantee  the    payment  of    the  within  note,"   does 

Q^^j,^^      not    constitute  an   indorsement,   but  under  the 

Action  to      Massachusetts    rule   a  non-negotiable   chose  in 

BniorM      action,  is  reiterated  in  the  case  of  Edgerly  v.  Lan- 

son,  57  Northeastern,  1020.    The  court  also  in  the  same  case 

applies  the  well-established  rule  that  a  transfer  of  a  note  after 

maturity,  though  without  consideration,  for  the  purpose  of 

having  the  transferee  bring  an  action  thereon,  entitles  him  to 

maintain  such  action  in  the  right  of  the  transferor. 


CONSTITUTIONAL  LAW. 

The  efforts  on  the  part  of  various  States  to  control  the  rates 
charged  by  railroads  have  been  fruitful  of  litigation,  and  cases 
state  Rega-    seem  always  to  leave  some  undecided  point     In 
intionoi      Louisville  &  N,  R.  Co,  v.  Mc Chord,  103  Federal, 
"^■•^        216,  a   statute  of  Kentucky  passed  so   late  as 
March  10,  1900,  after  many  of  the  important  decisions  in  ref- 
erence to  those  State  enactments,  is  held  a  violation  of  the 
Fourteenth  Amendment    and    unconstitutional    on    several 
grounds:  first,  because  it  allowed  a  commission  to  fix  the 
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rates  of  one  particular  railroad  without  the  necessity  of  such 
rate  being  general,  thus  denying  to  such  company  the  equal 
protection  of  the  laws ;  and  second,  because  it  made  the  basis 
of  the  regulation  of  rate  the  &ct  that  such  railroad  had 
charged  extortionate  rates,  and  left  the  decision  of  this  latter 
question  to  the  commission,  a  non-judicial  body,  free  to  deter- 
mine in  its  own  discretion  what  should  constitute  extortion. 
This  conmiission  was  authorized  to  act  merely  upon  notice 
sent  to  an  employe  of  the  company,  and  if  it  found  that  the 
rates  hitherto  charged  were  extortionate  there  was  no  appeal 
from  its  finding.  The  law  in  such  case  allowed  it  to  fix  rates 
at  what  it  regarded  as  just  and  reasonable.  The  Circuit  Court 
of  the  United  States  (D.  Kentucky)  held  that  this  combination 
of  provisions  clearly  provided  for  a  taking  of  property  without 
due  process  of  law  and  could  not  be  upheld. 

The  act  was  further  held  invalid  because  the  charter  of  the 
railroad  company  in  this  case  fixed  the  maximum  rates  it 
might  charge,  and  the  court  held  that  this  act,  without  attempt- 
ing to  repeal  such  charter,  empowered  the  railroad  commission 
to  subject  the  company  to  criminal  prosecution  and  heavy 
punishment  for  charging  the  rates  therein  authorized. 

The  well-known  original  package  rule  finds  a  late  applica- 
tion in  May  &  Co.  v.  City  of  New  Orleans^  20  Supreme  Court 
Taxation,      Reporter,  976.     The  case  turns  on  what  is  an 
Original      original  package,  and  in  this  case  the  tax  imposed 
Package  Rule  (jy  the  city  of  New  Orleans  is  held  not  to  be  vio- 
lative of  the  Federal  Constitution,  because  while  the  goods 
were  retained  in  certain  packages  in  which  they  were  received, 
yet  the  "boxes,  cases   or   bales  in  which   the  goods  were 
shipped  were  the  original  packages."  When  these  were  opened 
the  package  was  broken  and  its  contents  became  mingled  with 
the  general  mass  of  property  in  the  state,  notwithstanding 
that  inside  these  "boxes,  cases  or  bales"  the  goods  were 
packed  in  smaller  packages,  which  latter  packages  remained 
unopened  when  the  tax  was  imposed. 

The  constitutional  provision  securing  to  the  accused  the 

right  to  be  confronted  with  the  witnesses  against  him  has  fre- 

DtpMitions     quently  been  argued  to  affect  the  right  of  the 

Right  to  ba    United  States  to  use  depositions  of  absent  wit- 

Conffrontdd     nesses.     In  Motes  v.   United  States^  20  Supreme 

wito***         Court  Reporter,  993,  this  provision  was  held  to 

prevent,  on  the  final  trial  of  the  defendant,  the  use 

of  the  deposition  or  statement  of  an  absent  witness  taken  at  an 

Digitized  by  CjOOQ IC 


PROGRESS  OF  THE  LAW.  663 

CONSTITUTIONAL  LAW  (Contiimed). 

examining  trial,  where  it  did  not  appear  that  the  witness  was 
absent  by  the  suggestion,  connivance  or  procurement  of  the 
accused,  but  where  it  did  appear  that  his  absence  was  due  to 
the  negligence  of  the  prosecution.  There  had  been  an  oppor- 
tunity for  the  defendant  to  cross-examine,  but  this  was  regarded 
as  insufficient,  when  it  clearly  appeared  that  failure  to  produce 
the  witness  himself  resulted  from  unexplained  negligence  on 
the  part  of  the  officers  of  the  government 

Following  Village  of  Norwood  v.  Baker,  172  U.  S.  269,  the 
U.  S.  Circuit  Court  (E.  D.  Michigan)  holds  in  Parker  v.  City 
stTMt  ^f  Detroit,  103  Fed.  357,  that  the  provisions  in 
iBprovmneiit  a  city  charter  requiring  the  common  council  to 
AMCMmeot  assess  the  entire  cost  of  paving  upon  the  prop- 
erty abutting  on  the  street  pro  rata  according  to  the  foot 
front  of  such  property,  without  any  reference  to  the  ques- 
tion of  benefits,  the  only  notice  required  to  lot  owner  being 
by  publication  in  the  ci^  newspaper,  and  no  tribunal  having 
any  authority  to  reduce  the  assessments  or  review  the 
amount  thereof— that  all  these  provisions  together  constitute 
a  mode  of  taking  property  which  is  not  that  due  process  of 
law  required  by  the  Fourteenth  Amendment  to  the  Constitu- 
tion. No  provision  being  made  for  an  inquiry  into  the  benefit 
accruing  to  the  various  properties  from  the  assessment,  it  was 
prima  facie  manifest  that  such  a  method  would  not  secure  a 
just  result 

The  provision  in  the  Fifth  Amendment  of  the  National  Con- 
stitution, that  a  man  shall  not  be  compelled  in  any  criminal 

Priviie^  case  to  be  a  witness  against  himself,  decides  the 
of  case  oi  In  re  Feldstein,   103  Federal,  269.      The 

witncM  answers  in  that  case  would  have  disclosed  that 
certain  checks  were  given  for  gambling  debts,  the  receipt  of 
which  under  laws  of  New  York,  where  the  U.  S.  District 
Court  was  trying  the  case,  is  a  criminal  offence.  It  was  sought 
to  avoid  this  provision  of  the  Constitution  by  claiming  that 
Section  7a  (9),  in  enacting  that  as  respects  the  bankrupt — and 
this  was  a  bankruptcy  case — "  no  testimony  given  by  him  shall 
be  offered  in  evidence  against  him  in  any  criminal  proceed- 
ing," protected  also  the  witness  in  bankruptcy  proceedings  and 
deprived  him  of  the  constitutional  privilege.  But  the  court 
held  that,  even  if  the  action  in  question  should  be  so  con- 
strued, this  would  not  follow,  because  to  enable  the  court  to 
compel  the  witness  to  testify  the  law  must  be  such  that  it  for- 
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ever  bars  him  from  prosecution  for  the  offence  which  his  testi- 
mony discloses;  otherwise,  the  constitutional  privilege 
operates. 

All  will  admit  that  a  court  may  not  arbitrarily  insert  an 
intent  into  a  statute,  where  no  intent  is  expressed  upon  the 
face,  but  where  this  rule  is  applied — as  it  is  by  the 
'tuogsiilkf'    dissenting  justices  of  the  Supreme  Court  of  Cali- 
of  Gift  «»f      fomia  in  Ex  parte  Lorenzen^  6i  Pac.  68 — ^to  nullify 
Trwiiier      the  plain  intent  of  the  statute  and,  in  addition,  to 
Tidc0to       render  the  latter  unconstitutional,  a  halt  should  be 
called.  A  San  Francisco  ordinance  rendered  it  a  misdemeanor 
for  any  person  but  an  authorized  street  car  conductor  to 
"  deliver,  sell  or  give  *'  to  another  any  transfer  of  a  street  rail- 
way company.    The  majority  of  the  court  held  that  this  was 
a  valid  exercise  of  the  police  power,  as  it  certainly  was ;  but 
the  minority  declared  that  it  was  unreasonable  and  in  violation 
of  the  Fourteenth  Amendment,  because  the  ordinance  did  not 
declare  in  express  terms  that  it  was  aimed  only  at  fraudulent 
or  illegal  selling  or  delivery,  and  therefore,  "  if  the  conductor 
should  give  to  a  father  traveling  with  his  family  three  or  four 
transfers,  and  he  in  turn  should  hand  them  over  to  his  wife 
and   children,  he  would  at  once  become  amenable  to  the 
ordinance  I " 

State  V.  Santee,  82  N.  W.  445,  gives  a  blow  to  an  important 
monopoly  in  the  State  of  Iowa.   A  statute  was  passed  prohib- 
Pririiege     ^^^^S  ^^  ^^^^  ^^  petroleum  for  illuminating  pur- 
to  One  of  A     poses  emitting  a  combustible  vapor  at  less  than  a 
c*""        certain  temperature,  **  except  the  lighter  products 
of  petroleum  when  used  in  the  Welsbach  hydrocarbon  incan- 
descent lamp."     It  being  shown  that  there  were  other  lamps 
constructed  substantially  upon  the  same  principle  as  the  Wels- 
bach lamp,  the  Supreme  Court  of  Iowa  properly  declared  the 
statute  void,  as  an  attempt  to  deprive  the  other  lamp  manu&c- 
turers  of  equal  protection  of  the  laws,  as  required  by  the 
Fourteenth  Amendment. 

Municipal  ordinances  regulating  the  retailing  of  liquors  and 
the  opening  and  closing  of  saloons  have  generally  been  sus- 
nunidiMi  Gained.  However,  such  ordinances  may  go  too 
ordiiuuico,  far.  In  Mayor^  etc,  v.  McCann^  58  S.  W.  114, 
RoMonabioBCM  the  Ordinance  prohibited  any  owner  of  a  saloon 
from  entering  his  saloon  on  Sunday  for  any  purpose,  without 
special  permission  from  the  mayor  of  the  town.  The  Supreme 
Court  of  Tennessee  held  the  ordinance  arbitrarily  oppressive 
and  void  under  the  Fourteenth  Amendment. 
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COURTS. 

Gableman  v.  Peoria,  etc,^  Rwy.  Co.,  loi  Fed.  i,  is  an  impor- 
tant case,  passing,  as  it  does,  upon  a  question  which  must 
Jnrtodiction  In  ultimately  be  decided  by  the  Supreme  Court  of 
Salts  AffAiBst  the  United  States.  The  Circuit  Court  of  Appeals 
Federal       for  the  Seventh  Circuit  were  called  upon  to  de- 

Receiven  ^- ^^  whether  or  not  an  action  against  a  receiver 
of  a  railroad  for  negligence  in  the  operation  of  the  road  is  re- 
movable into  the  Federal  court  solely  on  the  ground  that  the 
receiver  has  been  appointed  by  a  Federal  court  Judge 
Grosscup,  in  a  well-reasoned  opinion,  decides  that  the  action 
is  not  so  removable,  since  it  does  not  bring  into  question  any 
matter  connected  with  a  law  of  the  United  States,  or  the 
decree  appointing  the  receiver.  The  remarks  of  Fuller,  C.  J., 
in  Pope  V.  Rwy.  Co.  173  U.  S.  573,  are  taken  to  be  an  ''ex 
cathedra  announcement "  of  the  doctrine,  but  it  is  not  always 
safe  to  put  too  much  reliance  upon  such  dicta. 


CRIMINAL  LAW. 

The  case  of  Motes  v.  United  States,  above  referred  to,  settles 
the  rule  that  though  under  ordinary  circumstances  appeals 
jartedictioB  ^^^^  judgments  of  the  U.  S.  District  Court  in 
of  u.  5.  criminal  cases,  where  the  offence  is  not  capital, 
SopreneCoart  are  only  to  the  Circuit  Court  of  Appeals,  yet 
where  the  case  involves  a  consideration  of  a  right  claimed 
under  the  Federal  Constitution  an  appeal  may  be  taken 
directly  to  the  Supreme  Court. 


DAMAGES. 

The  difficulty  of  attempting  to  try  two  issues  in  one,  which 
has  had  so  much  influence  in  the  development  of  the  doctrine 
of  set-off,  appears  to  be  the  determining  element 
No  Rfdoctioii  2tt  the  basis  of  the  New  Jersey  decision  of  Wyckoff 
becMiMPiaia-  V.  Bodifie,  47  Atlantic,  23.  In  that  case  A.^  the 
^fcttoflu^^   owner  of  woodland,  sold  timber  to  B.     B.  cut,  but 

Wrong.*  failed  to  remove  in  agreed-upon  time.  A.  con- 
verted part  of  the  lumber.  B.  sues  A.  for  this 
conversion  and  it  is  held  that  the  measure  of  damages  is  the 
value  of  timber  taken  at  the  time  A.  converted  it ;  and  that 
A.  may  not  claim  in  reduction  of  this  that  he  has  been  injured 
by  B.'s  having  left  the  timber  on  his  property  without  legal 
right  This  gives  him  a  cause  of  action  against  B.,  but  he 
must  enforce  it  in  another  suit 
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DEATH  AS  A  CAUSE  OP  ACTION. 

Whether  or  not  a  settlement  between  an  injured  person  and 

the  party  by  whom  he  is  injured  deprives  the  persons,  who 

Rights  of     would  have  a  cause  of  action  by  statute  in  the 

statutory     event  of  his  death,  of  their  remedy  is  the  ques- 

SS^^r   tion  presented  in  Southern  BeU  Telephone  &  TeU- 

nentby  la-    graph  Co.  v.  Cosstn,  36  Southeastern,  881.    Under 

fared  Party    the  English  decisions,  construing  Lord  Campbell's 

Act,  such  settlement  is  held  a  bar  to  further  proceedings, 

whether  by  the  personal  representatives  of  the  decedent  or 

the  statutory  beneficiaries.    This  is  a  result  largely  of  the 

language  of  the  act  which  gives  this  new  remedy  in  such 

cases,  as  the  deceased  had  a  cause  of  action  at  the  time  of  his 

death.     If  he  has  settled,  of  course  he  had  no  cause  of  action 

at  the  time  of  his  death,  and  in  such  case  the  act  does  not 

confer  any,  but  leaves  matters  as  at  common  law. 

The  language  of  the  Greorgia  Code  is  not  conclusive  as  it 
is  in  Lord  Campbell's  Act,  but  gives  a  right  of  action  where 
death  is  caused  by  negligence  to  certain  relatives  of  the 
deceased ;  yet  the  Supreme  Court  follows  the  doctrine  of  the 
English  courts  and  holds  the  settlement  by  the  injured  party 
before  his  death  a  bar  to  any  recovery  under  the  statute  there- 
after. The  court  enters  into  a  careful  review  of  the  cases  on 
this  subject  in  the  various  courts  of  the  country,  and  reaches 
its  conclusions  on  general  principles  extra  the  language  of  the 
statute.  The  decision  of  the  court  is  opposed  by  a  vigorous 
dissent  on  the  part  of  Justice  Colb,  which  is  concurred  in  by 
another  justice  of  the  court 


GUARDIAN  AND  WARD. 

The  Supreme  Court  of  California  holds  in  Wright  v.  Perry ^ 

62  Pacific,  176,  that  an  indebtedness  incurred  by  a  guardian 

Note  of       of  the  estate  of  a  minor  is  not  a  good  considera- 

aaardiaa      tion  for  a  note  by  the  successor  of  such  guardian. 

CoasMeratloa    ^^    ^^^^    ^^    ^^^^    ^^    j^^lj  ^^^  ^^^^    ^^    ^^^ 

ground  of  a  ratification,  in  that  she  had  knowingly  received 
the  benefits  derived  from  the  expenditure  of  such  money,  but 
the  court  held  that  as  none  of  these  benefits  accrued  after  her 
coming  of  age  she  could  not  be  held  even  though  she  had 
not  expressly  disavowed  liability  on  attaining  her  majority. 


HUSBAND  AND  WIFE. 

Incidentally  illustrating  the  modem  tendency  of  the  law  to 
depart  from  the  original  theory  of  the  legal  unity  of  husband 


Digitized  by 


Google 


PROGRESS  OF  THE  LAW.  667 

HUSBAND  AND  WIPE  (Continued). 

Domictie«»f  ^"^  "wife;  the  case  of  Hicks  v.  I^ox,  83  North- 
cbiid  In  ciiA-  western,   538  (Minnesota),  refuses  to  follow  the 

tody  of  w-  strict  common  law  rule  that  until  majority  the 
rorcwi  WMe.  dQ^jj^jig  ^f  ^  child  is  always  that  of  its  father,  but 
holds  that  where  the  wife  has  been  divorced  and  the  custody 
of  the  child  awarded  to  her  unrestrictedly,  the  domicile  of 
the  child  is  that  of  the  mother.  The  common  law  theory, 
the  court  says,  merged  the  legal  entity  of  the  wife  in  that  of 
her  paramount  lord,  and  until  recent  enabling  statutes  she 
had  no  separate  legal  existence ;  from  which  *'  it  followed  as  a 
logical  necessity  that  the  residence  of  the  wife  and  mother, 
even  in  cases  of  separation,  did  not  control  and  fix  the  domi- 
cile of  the  marriage  offspring." 

Yet  notwithstanding  the  many  innovations  of  the  past  cen- 
tury, common  law  rules  are  continually  reappefeiring  in  the 

Contract  decisions,  for  in  the  Supreme  Court  of  Massachu- 
botwMo  hm-   setts  the  old  rule  that  a  wife  could  not  contract 

"^wifc™*  ^^^  ^^^  husband  was  recently  re-enforced  under 
the  following  circumstances:  The  plaintiff  had 
loaned  money  to  a  married  woman  and  received  in  return  her 
notes  payable  to  her  husband  and  indorsed  by  him  and  others 
to  the  plaintiff.  It  was  held  that  the  note  was  void  ad  initio; 
no  recovery  on  the  notes  could  be  had  against  the  administra- 
tor of  the  estate  of  the  maker,  she  being  deceased.  It  was 
argued  that  the  administrator  was  estopped  to  deny  the 
validity  of  the  note,  but  there  being  no  allegation  of  fraudu- 
lent conduct  inducing  plaintiff  to  take  the  notes,  the  court 
held  there  was  no  foundation  whatever  for  an  estoppel.  How- 
ever, court  holds  that  an  action  on  the  common  counts  in 
assumpsit  for  money  lent  or  for  money  had  and  received  could 
be  maintained:  National  Granite  Bank  v.  Tyndale^  57  North- 
eastern, 1022. 

The  New  Jersey  Court  of  Chancery  in  Russell  y,  Russell^ 
47  Atlantic,  37,  makes  a  pretty  thorough  review  of  the  law 

relating  to  the  strict  good  feiith  required  in  the 
^^JJJJJJJ^    formation  of  such  a  contract    The  parties,  as  the 

books  put  it  with  almost  unconscious  humor,  are 
not  treating  with  each  other  ''  at  arms'  length,"  and  the  con- 
duct of  the  husband  to  be  towards  his  fiancee  in  inducing  her 
to  enter  into  such  an  agreement  is  most  carefully  scrutinized. 
An  agreement  which  deprives  her  of  rights  which  she  would 
have  had  under  the  law  in  the  absence  of  such  agreement 
throws  on  the  husband  the  burden  of  proving  that  it  was 
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entered  into  by  her  with  full  knowledge  of  what  she  was 
resigning.  But  no  presumption  will  be  raised  that  the  agree- 
ment does  deprive  her  of  such  rights.  "  It  is  only  when  it 
has  been  established  by  sufficient  evidence  that  there  is  reason 
to  believe  that  the  intended  wife  has  been  misled  .  .  .  that 
the  burden  of  proof  shifts,"  and  obliges  the  husband  to  estab- 
lish the  good  &ith  of  the  transaction. 


INSURANCE. 

Although  a  member  of  a  mutual  insurance  company  is 
chargeable  with  notice  of  the  provisions  of  the  company's 
charter,  yet  this  notice  is  "  of  a  very  vague  and 
shadowy  character,"  and  courts  are  slow  to  enforce 
it  to  the  disadvantage  of  the  member.  Thus  in 
vi^U^"^  WatU  V.  Li/€  Association,  82  N.  W.  441,  the  com- 
pany issued  a  policy  in  return  for  assessments  at  a 
lower  rate  than  that  allowed  by  the  charter.  In  an  action  on 
the  policy,  the  Supreme  Court  of  Iowa  applied  the  Pennsyl- 
vania rule  as  to  ultra  vires  contracts,  and  held  that  die 
company,  having  received  the  assessments,  could  not  set  up 
in  defence  its  own  violation  of  its  charter.  It  may  be  said 
that,  while  the  decision  may  appear  very  fair  to  Mr.  Watts, 
yet  if  the  courts  intend  to  lay  down  the  rule  that  each  mem- 
ber of  a  mutual  company  may  persuade  the  officers  to  issue 
him  a  policy  without  requiring  him  to  pay  sufficient  assess- 
ments in  return  for  it,  a  number  of  receivers  will  be  needed  for 
mutual  insurance  companies. 

In  Northern  Assur.Co.w.BuUding  Ass' n.^  loi  Fed  77,  an  action 

was  brought  upon  a  policy  of  insurancs  containing  the  usual 

clauses  that  notice  of  other  insurance  must  be  en- 

ProvisioB      dorsed  upon  the  policy,  and  that  no  agent  should 

In  Regtfd     have  power  to  waive  any  provision,  etc.  The  Circuit 

to  other      Court  of  Appeals  (  Eighth  Circuit )  decided  that 

lotaranoe     ^j^^  mere  delivery  of  the  policy  by  an  agent  who 

had  knowledge  of  the  other  insurance  and  acceptance  of  the 

premium  by  him  amounted  to  a  waiver  of  the  breach  of  the 

condition,  since  the  clause  as  to  the  non-ability  of  agents  to 

waive  conditions  was  nugatory,  as  far  as  it  concerned  acts 

done  previous  to  the  inception  of  the  contract.    This  is  the 

view  generally  taken  by  the  Federal  courts,  but  the  dissenting 

opinion  of  Sanborn,  J.,  is  supported  by  the  case  of  Corf  enter 

v.  Ins.  Co.,  16  Pet.  495,  and  by  a  number  of  state  decisions. 
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MASTER  AND  TENANT. 

The  development  of  the  fellow-servant  rule  during  this 
century  has  helped  to  bring  out  with  greater  clearness  the 
Injury  to  duties  of  a  master  to  a  servant,  inasmuch  as  the 
employe,  LUi-  question  whether  A.  is  the  fellow- servant  of  B.  is 
Miity  for  Acts  frequently  solved  by  answering  the  question 
of  Pbronan.  ^h^^^er  oi  not  to  A.  have  been  delegated  some  of 
those  duties  which  the  master  owes  to  his  servants.  In  such 
case  he  cannot  under  the  fellow-servant  rule  escape  liability 
for  their  negligent  performance  by  A.  This  principle  is 
enforced  by  the  United  States  Circuit  Court  (D.  Montana)  in 
ElUs  V.  Northern  Pac.  Ry,  Co,^  103  Federal,  416,  where  it  is 
applied  to  the  general  duty  of  the  master  to  provide  his  ser- 
vant with  a  sate  place  of  work.  He  still  remains  responsible 
for  failing  to  do  so,  though  such  failure  arises  through  the 
negligence  of  another  employe,  the  foreman,  to  whom  he  has 
sought  to  delegate  this  responsibility. 

The  general  doctrine  with  respect  to  this  duty  of  the  master 
to  furnish  a  safe  place  of  employment,  together  with  the 
Duty  to  Pur*  question  of  how  far  the  servant's  knowledge  of  the 
■tohSafePiaeo  insecurity  and  assumption  of  the  risk  affects  the 
to  Work,  matter,  is  pretty  thoroughly  discussed  in  Mason 
V.  Yockey,  103  Federal,  265,  the  United  States  Circuit  Court 
of  Appeals  coming  to  the  conclusion  that  the  employe  had 
a  right  to  presume  the  place  of  work  was  safe,  and  that  it  was 
for  jury  to  say  how  for  his  knowledge  of  the  facts  that  tended 
to  render  the  place  insecure  and  his  continuance  of  work  in 
spite  of  such  knowledge  showed  contributory  negligence. 


NEGLIGENCE. 

The  tendency  of  the  courts  to  lay  down  rules  in  railroad 
negligence  cases  as  to  what  constitutes  negligence  appears  in 
AeddoBt  St  ^^^P^^  V.  West  Jersey  &  Seashore  R,  Co.,  47  Atian- 
CroMiag  ^<^f  27  (New  Jersey).  In  that  case  plaintiff  was 
driving  in  a  sleigh  at  night  along  public  highway, 
and  on  coming  near  railroad  track,  looked  up  and  down  to  see 
whether  a  train  was  coming.  He  claimed  that,  though  he  saw 
various  lights  along  the  track,  he  did  not  notice  that  any  was 
moving.  In  fact,  one  was  the  headlight  of  an  engine,  which 
struck  plaintiff  as  he  drove  upon  the  track.  It  was  held  that 
there  being  no  other  danger  to  distract  the  plaintiff's  atten- 
tion, he  should,  in  the  exercise  of  ordinary  care,  have  looked 
with  sufficient  care  to  have  detected  that  one  of  the  lights 
was  moving,  and  then  should  have  waited  until  reasonably 
assured  that  it  was  safe  to  cross,  and  that  his  not  doing  so  was 
negligence,  which  contributed  to  his  injury  and  prevented  a 
recovery. 
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NEGLIGENCE  (ConUnucd). 

Where  an  explosion  on  the  land  of  the  defendant  injures 

persons  or  property  on  adjacent  lands,  does  the  rule  oi  res  ipsa 

loquitur  apply  ?     In  Bradford  Co.  v.  Woolen  Co., 

■''•^JJIlf*"'    54  N.  E.  528,  the  Supreme  Court  of  Ohio  says 

Bzpkwioo     ^2it  it  does  apply  in  the  case  of  an    explosion 

of  nitroglycerine ;  while  in  Bishop  v.  Brown,  61 

Pac.  50,  the  Court  of  Appeals  of  Colorado  says  that  it  does 

not  apply  in  the  case  of  an  explosion  of  a  steam  boiler,  and 

both  courts  cite  the  same  authorities  and  profess  to  lay  down 

the  same  propositions  of  law.     Evidently  the  line  is  to  be 

drawn  somewhere  between  nitroglycerine  and  steam  boilers — 

just  where,  it  is  hard  to  say.     Injuries  resulting  from  blasting 

rocks  are  generally  held  to  raise  the  presumption :  Rwy.  Co. 

V.  Eagles,  9  Colo.  544. 


REAL  PROPERTY. 

The  United  States  Circuit  Court  (S.  D.  New  York),  in  Pine 
V.  Mayor,  etc,  of  City  of  New  York,  103  Federal,  337,  outlines 
the  rights  of  a  riparian  owner  to  the  flow  of  the 
to  Plow  of     water  in  its  natural  course,  not  as  an  easement  or 
Water  by     appurtenance,  but  as  '*  inseparably  annexed  to  the 
Riporiao      soil "  as  "  parcel  of  the  land  itself."     It  states  the 
^       rules  of  the   Connecticut  court,  than  which  no 
courts,  says  the  judge  in  this  case,  have  stated  the  law  more 
clearly.   The  case  holds  that  a  municipal  corporation  may  not 
justify  its  taking  of  the  water  from  the  stream  on  the  ground 
of  public  benefit,  unless  compensation  has  been  made  either 
by  agreement  or  under  process  of  law,  and  where  this  has  not 
been  done  the  riparian  owner  may  have  even  as  against  it  an 
injunction  against  the  further  use  of  the  water,  and  not  merely 
his  remedy  at  law  for  damages,  since  the  injury  being  a  continu- 
ing one,  this  latter  remedy  is  inadequate.     This  is  held  to  be  the 
law,  ^*  though  the  pecuniary  damage  to  the  riparian  proprietor 
is  not  of  large  amount." 


SALES. 

In  Standard  Furniture  Co.  v.  Van  Alstine,  62  Pacific,  145, 
the  Supreme  Court  of  Washington  holds  entirely  void  a  con- 
ditional sale  of  certain  property  where  it  appeared 
^^JJ^i^    that  the  vendor  knew  that  property  was  to  be  put 
which        to  an  immoral  use.    The  decision  is  complicated 
Property  Is  to    by  the  feict  that  the  rights  of  third  parties  were 
be  Used       involved.     Creditors  of  the  vendee  having  gotten 
judgment  against  him,  took  the  property  in  queston  on  execu- 
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tion.  They  were  then  sued  by  the  original  vendor,  and  it  was 
held  he  could  not  recover.  It  seems  illogical  to  hold,  as  the  court 
does,  that  the  conditional  sale  is  void,  and  yet  that  vendor 
cannot  recover  the  property.  If  the  sale  is  void  no  change  can 
have  been  made  in  the  title  and  it  must  remain  in  him.  A 
more  natural  construction  appears  to  be  that  in  a  contract  of 
sale  with  reference  to  an  illegal  object,  the  court  will  intervene 
in  favor  of  neither  party,  and  hence  in  this  case  would  not  help 
vendor  as  against  the  defendant,  who  here  stood  in  the  shoes 
of  the  vendee. 

The  void  character  of  a  contract  or  conveyance  by  an  insane 
person  is  well  illustrated  in  the  case  of  Bates  v.  Hymar^  28 
iBMuiity  of  Southern,  567.  The  Supreme  Court  of  Missis- 
PuirhMfrr  sippi  there  holds  that  where  an  insane  person  has 
given  a  note  and  a  trust  deed  to  secure  the  price  of  goods  he 
has  received,  an  offer  to  return  the  property  was  not  a  condi- 
tion precedent  to  his  right  to  avoid  the  deed  and  escape  lia- 
bility on  the  note. 


TRADE  MARKS  AND  TRADE  NAMES. 

The  disposition  of  the  courts  to  decide  whether  commercial 
labels,  wrappers,  names  etc.,  do  or  do  not  interfere  with  the 
ipirimnonot  P"^r  us^  ^f  others,  depend  on  whether  "  the 
similarity  "  (between  the  two)  is  such  as  is  calcu- 
lated to  mislead  the  careless  and  unwary,  is  well  illustrated  by 
the  facts  in  Monopol  Tobacco  Works  v.  Gensior^  66  N.  Y.,  supp., 
155. 

But  the  Circuit  Court  of  the  United  States  (Eastern  District 

of  Michigan)  holds  {American  Washboard  Co.  v.  Saginaw  Mfg. 

Co.,  103  Fed.  Rep.,  281),  quoting  from  a  former 

Proto^imi     decision  that :  "  It  is  the  party  who  uses  it  \i.  e.,  the 

trade  name]  first  as  a  brand  for  his  goods,  and 

builds  up  a  business  under  it,  who  is  entitled  to  protection,  and 

not  the  one  who  thought  of  using  it  on  similar  goods,  but  did 

not  use  it    The  law  deals  with  acts,  not  intentions." 


TRUSTS. 

Apparently  the  addition  of  the  word  "  trustee  "  to  a  grantee's 
name  in  a  deed  should  be  enough  to  put  the    purchaser 
from  him  on  notice  as  to  nature  of  the  estate  con- 
veyed.   But  under  the  circumstances  of  the  case 
of  Rua  V.    Watson^  83    Northwestern,  572,  the 
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Supreme  Court  of  South  Dakota  held  that,  notwithstanding 
this  designation  of  the  grantee,  the  purchaser  from  him  for 
value  got  a  good  title.  No  notice  appeared  apart  from  this 
word  in  the  grantee's  deed ;  and  the  habendum  and  tenendum 
of  the  deed,  "  to  have  and  to  hold  unto  the  said  party  of  the 
second  part,  his  heirs,  successors  and  assig^ns  forever,"  was 
held  in  connection  with  the  other  provisions  of  the  deed  to  give 
a  power  of  sale  to  the  grantee,  though  called  "trustee."  It 
further  appearing  that  there  was  an  oral  agreement  that  this 
grantee  might  sell,  but  should  transfer  the  money  to  the 
grantor,  the  court  held  that  the  grantee  had  a  right  to  sell,  and 
his  vendee  took  a  clear  title  without  any  liability  to  the  origi- 
nal grantor,  either  in  reference  to  selling  and  the  application  of 
the  purchase  money  or  otherwise.  The  court  says :  **  It  was 
incumbent  on  respondent  to  prove  that  appellant  had  actual 
or  constructive  notice  of  such  restriction,  and  the  mere  employ- 
ment of  the  word  *  trustee '  after  the  name  of  Walker  is  insuf- 
ficient to  create  a  trust  or  operate  as  notice  of  any  kind  to 
appellant" 

In    Treadwell  v.    Treadwell,  57   Northeastern,    1016,  the 

Supreme  Court  of  Massachusetts  decides  that  an  agreement 

chaogedto     between  trustee  and  cestui  que  trust  is  effectual  to 

Relation  of     change  trust  relation  into  that  of  debtor  and  cred- 

DoMor  and    itor ;  and  that  the  payment  of  interest  by  the  origp- 

^^^^^^      nal  trustee  to  cestui  que  trust  is  inconsistent  with  a 

trust  relation,  but  applies  to  that  of  debtor  and  creditor. 


WILLS. 

Whether  a  revoking  clause  in  a  properly  executed  will  is  of 
effect  from  the  date  of  the  execution  of  the  will,  or  is  merely 
Rovokfiig     ambulatory  and  stands  or  fells  with  the  will  is  a 
ciaiiM  In     question  which  has  not  always  received  the  same 
D«rtroyod     answer.     It  directly  arose  in  the  Supreme  Court 
^"^         of  South  Dakota,  and  the  court  holds,  without 
a  discussion  of  the  point,  that  the   revocation  is  complete, 
though  the  revoking  will  is  not  found  at  the  death  of  the 
testatrix*    In  re  Belts  Estate,  83  Northwestern,  564.    In  that 
case  testatrix  had  made  two  wills,  each  containing  a  clause 
revoking  all  prior  wills.    At  her  death  only  the  earlier  will  was 
found.     It  was  held,  however,  that,  though  the  later  will  must 
be  presumed  to  have  been  destroyed  by  the  testatrix  animo 
revocandi,  nevertheless  the  earlier  one  could  not  stand,  it  hav- 
ing been  made  null  and  void  by  the  revoking  clause  of  the  will 
which  was  subsequently  destroyed. 
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Palmer  v.  Munsell^  46  Atl.  1094,  is  a  remarkable  decision. 
A  bequest  was  made  "  to  my  niece,  —  W."    The  testator  had 
Lirtcnt       a  niece,  A.  W.,  and  two  grandnieces,  her  daughters, 
AmUgoity.    B.  W.  and  C.  W.     In  a  former  clause  of  the  will 
^^•"'•*~'*^    he  had  left  a  bequest  to  B.  W.,  styling  her  "  my 
niece."  The  Court  of  Chancery  of  New  Jersey  decided  that  this 
was  a  case  of  a  latent  ambiguity,  and  that,  since  the  testator  had 
called  B.  W.  his  *'  niece,'*  it  was  to  be  presumed  that  the  other 
bequest  referred  to  his  other  grandniece,  C.  W.,  and  not  to  his 
niece  A  W.     It  would  certainly  seem  that  there  was  no  latent 
ambiguity  in  the  bequest,  since  the  real  niece,  A.  W.,  answered 
the  description,  and  was  the  only  person  who  did  so ;  there- 
fore there  was  no  room  for  construction. 

In  Healy  v.  Healy,  66  N.  Y.  Suppl.  82,  the  decedent  promised 
the  parents  of  the  plaintiff  that  if  they  would  allow  the  plain- 
Contract  to  tiff  to  live  with  him,  he  would  leave  her,  at  his 
Makewui  death,  a  child's  share  of  his  property.  The 
Supreme  Court  of  New  York  decided  (i)  that  there  was  a 
sufficient  consideration  for  the  contract  to  make  the  will,  by 
the  release  by  the  plaintiff's  parents  of  her  custody  to  the 
decedent ;  (2)  that  twenty  years'  residence  with  the  decedent  by 
the  plaintiff  was  sufficient  performance  to  take  the  case  out  of 
the  statute  of  frauds ;  and  (3)  that  the  iact  that  the  decedent 
had  a  child  bom  subsequent  to  the  contract  did  not  deprive 
the  plaintiff  of  her  right,  but  operated  merely  to  cut  down 
her  share. 
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May  a  Deserted  Husband  Lawfully  Commit  Adultery? 
Riatine  v.  Riatine,  4  Rawle,  469,  (1834).  This  somewhat  startling 
query  has  apparently  been  answered  in  the  affirmative  by  the 
courts  of  this  state,  so  far,  at  least,  as  divorce  cases  are  concerned. 
Of  course,  adultery,  even  by  a  deserted  husband,  is  followed  by 
criminal  liability.  But  the  proposition  seemingly  announced  by  our 
courts  is  that  A,  being  deserted  by  B,  his  wife,  may  thereafter  com- 
mit adultery,  and  notwithstanding  his  crime  or  crimes,  obtain  a 
divorce  from  his  wife  on  the  ground  of  desertion. 

A  sued  B,  his  wife,  for  a  divorce  on  the  ground  of  desertion. 
B's  answer  alleged  that  A,  since  their  separation,  had  lived  in 
adultery  with  G.  A's  demurrer  to  this  answer  was  overruled  by 
the  lower  court.  Decree  reversed  :  Ristine  v.  RiMne,  4  Rawle,  459, 
(1834),  Kennedy,  J. 
674 
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After  desertion  by  his  wife,  the  libellant  lived  with  another 
woman  in  adultery.  Held,  that  this  was  no  bar  to  his  obtaining  a 
divorce  on  the  ground  of  desertion:  Shoemaker  v.  Shoemaker,  1 
York,  133.  (1880),  Fisher,  P.  J. 

In  a  libel  for  desertion,  evidence  of  libellanf  s  adultery  subsequent 
to  the  desertion  was  ruled  out  and  a  divorce  granted:  Leidig  v. 
Leidig,  2  D.  R.,  629,  (1893),  Reeder,  J.  Larson  v.  Larson,  3 
Kulp,  215,  (1884),  Rice,  P.  J. ;  s.  c  14  Luz.  L.  Reg.  7  is  to  the 
same  effect 

The  question  has  not  been  mooted  in  the  Supreme  Court  since 
1834,  but  the  Superior  Court,  so  late  as  Januaiy  17,  1900,  in  an 
opinion  by  William  W.  Porter,  J.,  approved  Bishne  v.  BisHne,  say- 
ing :  "  Adultery  itself  by  a  libellant  after  desertion  by  the  respon- 
dent does  not  deprive  the  libellant  of  his  right  to  a  decree  for 
desertion :  BisHne  v.  Eidine,  4  Rawle,  459 :"  Mendenhall  v.  Men^ 
denhall,  12  Pa.  Sup.  Ct.  297. 

This  astounding  statement,  shocking  alike  to  one's  chivalrous  in- 
stincts and  preconceived  notions  of  the  law,  is  based  upon  a  con- 
struction by  Justice  Kennedv  in  1834  of  the  Act  of  March  13, 
1815,  6  Sms.  L.  286, 1  P.  &  L.  Dig.  1633,  permitting  the  "  innocent 
and  injured  party  to  obtain  a  divorce  from  the  bond  of  matrimony  " 
in  certain  cases.    The  seventh  section  of  that  act  is  as  follows : 

"  In  an  action  or  suit  ...  for  a  divorce  for  the  cause  of 
adultery,  if  the  defendant  shall  allege  and  prove 

(a)  that  the  plaintiff  has  been  guilty  of  the  like  crime,  or 

(b)  has  admitted  the  defendant  into  conjugal  society  or  embraces 
after  he  or  she  knew  of  the  criminal  fact,  or 

(e)  that  the  said  plaintiff  (if  the  busband)  allowed  of  the  wife's 
prostitutions,  or  received  hire  from  them,  or  exposed  his  wife  to  lewd 
company,  whereby  she  became  ensnared  to  the  crime  aforesaid,  it  - 
shall  be  a  good  defence  and  a  perpetual  bar  against  the  same." 

Thus  were  the  three  great  principles  of  Recrimination,  Condona- 
tion and  Connivance  recognized  by  our  statutes. 

But  Justice  Kennedy,  reading  the  act  and  finding  that  it  in 
words  refers  only  to  actions  for  adultery,  applies  the  maxim  **  ex- 
pressio  unitta  est  exclusio  aUerius  et  expressum  Jaeit  cessare  tadtum  " 
and  thereby  in  effect  adds  two  additional  clauses. 

1.  None  of  these  defences  shall  be  allowed  in  an  action  for  any  cause 
other  than  adultery. 

2.  These  shall  be  the  only  defences  allowed  in  an  action  for 
adultery. 

Can  this  construction  possibly  be  maintained  ?  Is  an  adulterer, 
amenable  to  the  criminal  law, an  *' innocent  and  injured  party"  who 
can  obtain  relief  in  foro  consdentice  in  respect  of  his  marriage 
bond,  against  which  he  himself  is  the  chief  sinner? 

Can  a  wife  be  compelled  to  return  to  a  man  whose  arms  are  yet 
warm  with  the  embraces  of  another  woman  ?  Can  it  be  that  a  wife 
who,  smarting  under  an  indignity,  as  in  Hardie  v.  Hardie,  162  Pa. 
229,  (1894),  has  left  her  husband,  must  return  to  him  though  the 
very  next  day  he  commits  adultery  and  contracts  syphilis  ? 

To  affirmatively  answer  these  questions  it  must  be  contended  (a) 
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that  he  who  oometh  into  equity  need  not  haye  clean  hands  and  (&) 
that  the  criminal  hatband  may  profit  hj  his  own  wrong. 

It  IB  difficult  to  see  how  Mr.  Justice  Kennedy  reached  the  con- 
clusion that  the  Act  of  1815  must  be  construed  entirely  without 
reference  to  settled  legal  principles.  A  similar  mistake,  in  an 
entirely  different  field  of  law,  was  corrected  by  Mr.  Justice  Mitchell, 
in  Bank  v.  Bank,  159  Pa.  49,  (1893). 

A  careful  reading  of  MiddleUm  y.  MiddleUm,  187  Pa.  614,  (1898), 
marking  as  it  does  an  adyance  of  sixty-eight  years  in  the  law  of 
domestic  relations,  gives  color  to  the  behef  and  hope  that  RiMine  y. 
Biitine  would  not  be  followed  to-day  by  our  Supreme  Court  It 
must  be  borne  in  mind  that  in  Bistine  y.  Bidine  the  libellanfs 
adultery  took  place  more  than  two  years  after  the  respondent's  alleged 
desertion.  The  desertion  was  then  an  accomplished  fact,  and,  in  one 
aspect,  the  cause  of  action  was  perfect  That  cause  of  action,  how- 
ever, is  ''Wilful  and  malicious  desertion  and  absence  from  the  habi- 
tation of  the  other  without  a  reasonable  cause,  for  and  during  the 
mace  of  ttjoo  years : "  Act  of  March  13, 1815,  6  Sm.  L.  286, 1  P  .&  L. 
Dig.,  1633;  and  each  of  these  ingredients  must  be  established: 
Angier  y.  Angler,  63  Pa.  450,  (1870).  Desertion,  therefore,  is  a 
continuous  offence,  with  a  loeue  p<znUeidix  coyeriog  two  years,  and 
any  act  done  by  the  "  innocent  and  injured  party"  during  those  two 
years  which  makes  a  return  abhorrent  and  impossible  tolls  the 
statute  and  prevents  the  original  wrongful  act  from  ripening  into  a 
cause  for  divorce.  Adultery  must  therefore  be  a  complete  defence. 
But  if  adultery  is  ever  a  defence  in  proceeding  for  desertion,  the 
theory  of  Bistine  v.  BuUne  is  exploded  and  the  case  of  necessity 
falls. 

It  would  seem  that  if  the  wife  proceeds  against  her  husband  for 
adultery,  prior  to  any  decree  in  her  husband's  libel  against  her  for 
desertion,  the  desertion  would  be  no  defence.  And  yet  judgment 
could  not  be  given  in  favor  of  the  libellant  in  both  cases. 

It  is  pleasant  to  note  that  similar  statutes  have  received  what 
seems  to  be  a  more  reasonable  construction  in  Massachusetts  and 
Missouri :  Moors  v.  Moors,  121  Mass.  232,  (1876)  ;  Nagel  v.  Nagel, 
12  Mo.  53,  55,  (1848).  As  was  said  in  the  Missouri  case :  "  Wmch 
party  has  a  right  to  apply  to  the  Court  to  set  aside  and  vacate  the 
marriage  contract,  when  both  parties  have  been  guilty  oi  a  breach 
thereof?" 

In  other  jurisdictions  subsequent  adultery  is  a_perfect  defence: 
Beid  Y.Beid,  21  N.  J.  Eq.  331,  333,  (1871);  Hale  v.  Hale,  47 
Tex.  336,  (1877) ;  8mUh  v.  SmUh,  4  Paige,  432, 438,  (1834) ;  Briaeo 
v.  Brisco,  2  Add.  Ec.  R.  259,  2  Eng.  Ecc.,  294,  298,  (1824).  Bishop 
criticises  Bistine  v.  Bistine  as  follows :  "  This  case  is  authority  also 
for  a  still  more  questionable  doctrine,  namely,- that  desertion  con- 
tinued for  the  statutory  period  is  sufficient  for  divorce,  though,  durins 
the  later  part  of  the  time,  it  was  justifiable  by  reason  of  the  deserted 
party  having  subsequent  thereto  committed  adultery.  The  contrary 
of  this  was  laid  down  in  Massachusetts :  Clapp  v.  Clapp,  97  Mass. 
531(1867)."* 

^  Bishop  on  Marriage  and  Divoioe,  190,  (1891).  ^  . 
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Recrimination  is  as  old  as  the  Mosaic  law, '  and  has  been  defined 
to  be  "  a  showing  by  the  defendant  of  anj  cause  of  divorce  against 
the  plaintiff  in  bar  of  the  plaintiff's  cause  of  divorce;'"  and  again 
as  *'  the  defence  that  the  applicant  has  himself  done  what  is  ground 
for  divorce  either  from  bed  and  board  or  from  the  bond  of  matri- 
mony." *  As  was  well  said  by  Lord  Ardmillan :  *  "  Divorce  is,  in 
my  opinion,  a  remedy  provided  for  the  innocent  party,  and  is  not 
intended  for  cases  in  which  both  parties  are  guilty."  **  The  doc- 
trine," says  Lord  Stovell,  "  has  its  foundation  in  reason  and  pro- 
priety. It  would  be  hard  if  a  man  could  complain  of  the  breach  of 
a  contract  which  he  has  violated  .  .  .  The  parties  may  .  .  . 
find  sources  of  mutual  forgiveness  in  the  humiliation  of  mutual 
guilt"  •  They  are  "  suitable  and  proper  companions,"  ^  two  miser- 
able wretches,  to  be  dismissed  summarily  from  the  consideration  of 
the  Court'  A  person  guilty  of  a  breach  of  the  marriage  vow 
should  not  have  the  assistance  of  the  Court  to  enforce  any  marital 
right'' 

The  authorities  hold,  as  the  result  of  the  continuing  nature  of  deser- 
tion, that  desertion  which  has  not  lasted  the  statutory  time  before  the 
commission  of  adultery  is  no  bar  to  a  divorce  on  the  latter  ground : 
Fi&on  V.  Wilson,  40  Iowa,  230,  232,  (1876) ;  Dupcmt  v.  DuponJt,  10 
Iowa,  112,  114,  (1859) ;  Hall  v.  Hall,  4  Allen.  39,  40, 41,  (1862)  ; 
AdavM  V.  Adams,  17  N.  J.  Eq.  324,  328,  (1866).  It  would  seem  to 
follow  that  in  case  of  cross  libels,  where  a  deserted  husband  had  com- 
mitted adultery  within  the  statutory  period,  there  might  possibly  be 
a  decree  in  favor  of  the  wife. 

The  English  rule  is  that  if  the  complaining  party  has  been  guilty  of 
adultery,  even  though  committed  after  bringing  of  the  suit,  or  after 
a  decree  nid  dissolving  the  marriage,  but  before  it  is  made  absolute, 
a  divorce  will  not  be  granted :  HuUe  v.  JBulse,  L.  R.  2  P.  &  D. 
269,  (1871)  ;  Barnes  v.  Barnes,  L.  R.  1  P.  A  D.  672,  (1868)  ;  Robinr 
son  V.  Eobinson,  L.  R.  2  P.  D.  76,  (1877)  ;  Ravenscrofi  v.  Ravens- 
croft,  L.  R.  2  P.  &  D.  376,  (1872)  ;  McCord  v.  MoChrd,  L.  R.  3  P. 
&  D.  237,  (1876) ;  Ottoay  v.  Ottoay,  L.  R.  13  P.  &  D.  141,  (1888). 

On  principle  and  authority.  Bishop's  broad  statement  of  doctrine 
should  be  accepted  as  sound : 

"  It  is  a  bar  to  any  suit  to  dissolve  a  valid  marriage^  or  separate  the 
parties  from  bed  ana  board,  that  either  before  or  after  the  complained 
of  delictum  transpired,  the  plaintiff  did  what,  whether  of  the  like  offend- 
ing or  any  other,  was  cause  for  a  divorce  of  either  sort  r  2  Bishop,  174, 
and  cases  cited. 

Ira  Jewell  WiUiams. 

September,  1900. 

«  Dent  Ddi,  13-19. 

*  Stewart  on  Marriage  and  Divorce,  277  and  oases  oited. 
«  2  Bishop,  165. 

*  Brodie  v.  Alexander,  8  Scotch  Seas.  Gas.  3d  Ser.  854,  856,  (1870). 

•  Beeby  v,  Beeby,  1  Hag.  Eo.  789,  790,  3  Eng.  Ec.  338,  339,  (1799). 
T  Chanoellor  Walworth,  in  Wood  v.  Wood,  2  Paige,  111,  (1830). 

•  Home  V,  Home,  72  N.  C.  630,  633,  ( 1875). 

»  Hope  V.  Hope,  1  Swab.  &Tr.  94,  107,  (1858). 
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Anticipatory  Breach  op  Contract — Statute  op  Limita- 
tions.—jHenry  V.  Rowell,  64  N.  Y.  Supp.  488  (1900).  The  doctrine  is 
now  well  established  in  the  law,  that  the  renunciation  of  a  contract 
by  one  of  the  parties  before  the  time  for  performance  has  come  dis- 
charges the  other,  if  he  so  choose,  and  entitles  him  at  once  to  sue  for 
a  hretich—Hochster  v.  De  la  Tour,  2  £.  &  B.  678  (1863) ;  Frost  v. 
Kniaht,  L.  R.  7  Exch.  114  (1872).  A  very  recent  case  in  New 
York,  Henry  v.  Bowell,  64  N.  Y.  8upp.  488  (1900),  involves  an 
additional  point  of  great  interest,  and  seeks  to  answer  the  question : 
Must  the  promisee  brin^  suit  immediately  upon  the  anticipatory 
declaration  by  the  promisor  of  an  intention  to  oreak  the  contract  in 
order  to  prevent  his  action  being  barred  by  the  Statute  of  Limita- 
tions? Or,  to  express  the  problem  more  concisely :  Does  the  Statute 
of  Limitations  be^  to  run  from  the  time  of  the  promisor's 
announcement  of  his  intention  to  disregard  the  contract,  or  does  it 
run  only  from  the  time  when  the  promisor  was  to  have  performed  his 
part  of  the  contract  and  failed  to  do  so? 

The  case  arises  upon  the  following  facts :  The  plaintiff  entered  into 
a  contract  with  his  sister  (the  defendant's  decedent)  in  1872.  By  the 
terms  of  the  agreement  the  plaintiff  was  to  board  and  lodge  his  sbter 
in  his  household  as  long  as  she  should  live,  and  she  in  return  was  to 
devise  to  the  plaintiff  by  will  all  the  property  she  should  own  at  the 
time  of  her  death.  In  1884,  however,  she  left  the  plaintiff's  house- 
hold and  took  up  her  permanent  abode  elsewhere.  She  died  in  1898, 
leaving  the  plaintiff  a  merely  nominal  sum,  and  devising  the  great 
bulk  of  her  property  to  others.  The  plaintiff  then  brought  suit 
against  her  executor  for  damages  sustained  by  decedent's  breach  of 
contract,  estimating  those  damages  on  a  gtumtum  meruit  for  board 
and  lodging  fumk£ed  from  1872  to  1884.  The  defendant  pleaded 
the  Statute  of  Limitations  on  the  ground  that  the  plaintiff's  right  to 
sue  accrued  when  the  decedent  left  his  household  in  1884,  and  could 
not  therefore  be  brought  after  1890. 

The  court  gives  judgment  for  the  defendent  It  takes  the  ground 
that  the  decedent's  termination  of  her  relation  of  boarder  to  the 
plaintiff  was  in  itself  notice  to  him  that  the  contract  was  not  to  be 
carried  out  by  her,  and  that  therefore  his  right  of  action  accrued 
immediately.  It  draws  a  distinction  between  the  present  case  and 
those  cases  (such  as  Hochder  v.  De  la  Tour  and  jFrost  v.  Knight, 
mipra)  where  the  performance  of  the  contract  has  not  yet  l)een 
entered  upon,  but  is  to  occur  or  be  begun  at  a  future  time,  and  notice 
of  a  refusal  to  perform  is  given  by  one  party  in  advance.  In  such 
cases,  although  the  other  party  may  treat  such  advance  notice  as  a 
breach  and  bring  an  action  therefor  at  once,  it  seems  that  he  may 
instead  treat  the  contract  as  continuing  in  life  until  the  contract  day, 
and  sue  for  the  final  breach  made  on  Siat  day.  Even  in  those  cases, 
the  court  deems  it  doubtful  whether  the  Statute  of  Limitations 
would  not  be  held  to  run  from  the  time  the  advance  notice  of  a 
refusal  to  perform  is  given.  But  **  however  that  may  be,"  says  the 
court,  *'  in  cases  like  the  present  one,  where  the  contract  is  broken 
while  it  is  being  performed  by  the  parties,  the  cause  of  action  for  the 
breach  which  arises  at  once  is  the  only  cause  of  action  which  aocraea. 
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That  the  contract  is  not  yet  completed  is  no  reason  for  postponing 
the  commencement  of  the  action  to  the  time  when  it  would  be  com- 
pleted if  carried  out,  and  reckoning  the  running  of  the  statute  from 
that  time.  The  plaintiff  here  was  not  at  liberty  to  continue  to  treat 
the  contract  as  in  life  until  the  decedent's  death." 

The  opinion  of  the  court  rests,  not  on  any  satisfactory  legal 
reasoning,  but  on  the  authority  of  Bonedeel  v.  Van  Etten,  20  Hun. 
468  (1880),  which  overruled  the  prior  case  of  Quackenbuah  v.  Ehle^ 
5  Barb.  469  (1849).  In  Banested  v.  Van  Etten  (where  the  facto 
were  almost  identical  with  those  in  the  present  case)  it  was  held  that 
if  services  are  rendered  on  a  promise  that  certain  property  shall  be 
devised  to  the  person  rendering  them  by  the  will  of  the  person  for 
whom  they  are  rendered,  and  the  services  contracted  for  are  not  com- 
pleted because  the  person  is  prevented  from  completing  them  by  the 
promisor,  the  promisee's  right  of  action  upon  quantum  meruU  accrues 
mimediately  upon  the  promisor's  renunciation  of  the  contract  by 
such  prevention,  and  is  barred  in  six  years  from  that  date.  It  seems 
to  the  present  writer,  however,  that  although  on  the  £Eicto  of  these 
oases  the  court  decreed  the  proper  judgment,  it  did  so  merely  fortui- 
tously; that  there  is  no  real  distinction  such  as  the  court  seeks  to 
draw  between  Hochster  v.  De  la  Tour  and  Henry  v.  Rowell,  and  that 
the  court  in  the  latter  case  seeks  in  its  dicta  to  genendize  principles 
laid  down  in  Banesteel  v.  Van  Etten,  although  the  latter  were  meant 
to  apply  only  to  actions  on  quantum  meruit  for  services  actuallv 
rendered.  An  important  distmction  would  appear  to  exist,  whica 
the  court  has  £Eiiled  to  note,  but  which,  if  observed,  would  not  only 
clarify  the  law  upon  this  troublesome  point,  but  dso  be  eminently 
just  and  in  accoraance  with  legal  principles,  applying  to  the  whole 
line  of  cases  of  which  Hochster  v.  De  la  Tour  was  the  first 

In  a  case  like  Henry  v.  Rowell  the  plaintiff  might,  it  would  seem, 
bring  either  one  of  two  kinds  of  actions.  He  might  sue  (as  he  in 
&ct  did)  upon  a  qaaTtbam  meruit  for  board  and  lodging  furnished  to 
the  defendant's  decedent  That  is  to  say,  he  could  ignore  the  express 
contract  entered  into  with,  and  broken  by,  her,  and  allow  the  law  to 
assume  for  bim,  as  it  does,  that  the  decedent  had,  by  implication, 
promised  bim  tiiat  if  she  at  any  time  should  break  her  express  con- 
tract and  leave  his  household,  she  nevertheless  would  be  indebted  to 
him  in  an  amount  to  recompense  him  for  the  food,  labor,  etc., 
expended  by  him  in  boarding  and  lodging  her  while  she  remained. 
This  implied  contract  would  oe  totally  distinct  from  the  express  con- 
tract, and  the  right  to  sue  on  it  as  on  a  qtwnivm  meruit  would  accrue, 
of  course,  when  the  labor  (to  recompense  the  furnishing  of  which  the 
law  raises  the  implication)  ceased.  In  the  present  case  the  defend- 
ant's decedent  left  the  plaintiff's  house  in  1884  If,  therefore,  he 
wished  to  recover  on  the  promise  implied  by  law  to  be  paid  for  work 
done  and  goods  furnished  prior  to  that  time,  he  must  sue  before 
barred  by  the  statute  in  1890.  The  time  when  the  sister  died  and 
fedled  in  her  will  to  perform  her  part  of  the  express  agreement 
entered  into  by  her  wiui  the  plaintiff,  would  not  afilect  the  question, 
because  the  plaintiff  is  not  suing  on  this  express  agreement,  and 
therefore  iis  actual  time  of  performance  would  in  nowise  determine 
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tbe  runniDg  of  the  Statute  of  Limitatioiis  with  r^^rd  to  the  action 
on  the  quaniwn  meruit 

There  remains,  however,  the  other  Dossibility  which  the  court  seems 
to  have  confused.  Suppose,  insteaa  of  on  a  quantum  meruit,  the 
plaintiff  were  to  sue  on  the  express  contract  The  dicta  of  the  court  in 
Doth  Bonesteel  v.  Van  Etten  and  Henry  v.  Rawell  would  seem  to 
hold  here  also  that  the  statute  would  run  from  the  time  the  defend- 
ant's decedent,  by  leaving  the  plaintiff's  household,  practically 
renounced  the  contract  and  gave  notice  to  him  that  she  would  not 
devise  her  property  to  him  upon  her  death  as  she  had  agreed  to  do. 
It  seems  to  the  writer  that,  on  the  express  contract,  the  statute  should 
not  be  held  to  run  until  the  time  for  performance  actually  arrives, 
i.  e.,  until  the  sister's  death.  It  is  true  that  the  plaintiff  might,  if  he 
diose,  brin^  action  at  once  upon  her  announced  prior  renunciation, 
as  in  Hodister  v.  De  la  Tour,  But  Avety  v.  Bowdeny  5  £.  &  B. 
714  (1855),  is  an  expreas  authority  for  the  doctrine  that  even  if  the 
defendant  did  renounce  the  contract  prior  to  the  arrival  of  the  time 
of  performance,  such  renunciation  might  be  disregarded  by  the 
plamtiff,  at  his  option ;  he  might,  if  he  so  desired,  keep  the  contract 
alive  until  the  tune  for  performance  arrived,  and  if  the  defendant 
did  not  then  perform,  an  action  would  lie,  not  for  the  prior  renim- 
ciation,  but  for  the  failure  to  perform.  In  the  present  case,  if  the 
plaintiff  wished  to  do  this,  he  might  claim  as  damages  the  difference 
between  the  value  of  the  property  left  by  his  sister  at  her  death 
(which  she  was  to  have  devised  to  him)  and  the  cost  to  which  she 
would  have  been  subjected  had  she  continued  to  board  with  him  for 
life.  Such  an  estimate  would  meet  the  requirement  laid  down  in 
Robinson  v.  Harman^  1  Exch.  855  (1848),  for  measuring  damages, 
viz.,  that  ''  where  a  party  sustains  a  loss  b^  reason  of  a  breach  of 
contract,  he  is  to  be  placed  in  the  same  situation,  with  respect  to 
damages,  as  if  the  contract  had  been  performed.^* 

If  Uierefore  the  plaintiff,  instead  of  suing  immediately  upon  a 
quantum  meruit,  would  prefer  to  take  the  above  method  of  esti- 
mating his  damages,  suing  on  the  express  contract,  it  is  evident  that 
such  an  action  could  not  accrue  until  the  time  for  performance 
actually  arrived,  and  that  therefore  the  Statute  of  Limitations  could 
be  construed  as  running  only  from  tbe  time  of  the  sister's  death. 
For,  in  the  fiiBt  place,  tbe  contract  stipulated  that  she  was  to  devise 
to  him  whatever  property  she  owned  at  the  time  of  her  death,  and 
of  course  until  that  time  arrived  this  property  would  be  an  unknown 

?uantity,  and  therefore  the  plaintiff  could  not  liquidate  his  damages, 
n  the  second  place,  it  is  possible  that  the  sister  may  have  volun- 
tarily released  the  plaintiff  from  his  share  of  the  contract,  and, 
although  leaving  his  household,  she  may  have  entertained  no  idea 
of  failing  to  devise  him  her  property.  Or  she  may  have  had  such 
an  idea,  but  repented  before  the  time  for  performance  arrived. 
Why  therefore  should  the  plaintiff,  instead  of  bringing  a  quantum 
meruit  action,  not  be  allowed  to  wait  until  the  time  for  performance 
actually  arrives,  and  then,  if  the  promisor  fails  to  perform,  bring  an 
action  for  damages  on  the  express  contract? 
This  option,  if  allowed,  would  not  only  be  advantageous  to  both 
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parties,  but  would  follow  the  law  as  laid  down  prior  to  Botiedeel  y. 
Van  EUen^  while  even  in  that  case  the  decision  that  the  statute  runs 
immediately  from  the  promisor  s  renunciation  of  the  contract  applied 
only  to  the  fact  that  the  action  in  that  case  was,  not  on  the  contract 
itself,  but  on  a  quantum  meruit.  The  distinction  contended  for  is 
hinted  at  in  Wood,  Lim.  Act,  §  120,  when  he  says :  **  Where  a 
person  employed  under  an  entire  contract  is  discharged  before  its 
completion,  his  right  of  action  for  wages  already  cammed  accrues  at 
once  (  Bonesteel  y.  Van  Etten) ;  but  his  claim  for  damages  does  not 
accrue  so  as  to  become  complete,  and  consequently  so  that  the 
statute  will  run  against  it,  until  the  term  for  which  he  was  origi- 
nally employed  was  ended ;  for  while  he  may  bring  an  action  at 
once  for  such  damages  as  he  has  sustained,  yet  he  thereby  waives 
all  future  damages,  and  he  has  a  right  to  wait  until  the  period  is 
ended,  and  sue  for  the  damages  he  has  actually  sustained  from  the 
breach  of  the  contract."  In  Hochster  y.  De  la  Tour,  supra,  it  is 
laid  down  that  '^it  seems  reasonable  to  allow  an  option  to  the 
iniured  party,  either  to  sue  immediately,  or  to  wait  till  the  time 
when  the  act  was  to  be  done,  still  holding  it  as  prosoectiyely  bind- 
ing for  the  exercise  of  this  option,  which  may  be  aayantageous  to 
the  innocent  party,  and  cannot  be  prejudicial  to  the  wrongdoer." 
And  in  Frost  y.  Knight,  supra,  it  is  stated  that  "  The  cases  show 
that  the  promisee  may,  if  he  pleases,  treat  the  notice  of  intention  as 
inoperatiye,  and  await  the  time  when  the  contract  is  to  be  executed 
and  then  hold  the  other  party  responsible  for  all  the  consequences 
of  non-performance ;  but  in  that  case  he  keeps  the  contract  alive, 
for  tiie  benefit  of  the  other  party  as  well  as  his  own ;  he  remains 
subject  to  all  his  own  obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  only  to  complete  the  contract,  if  so  advised, 
notwithstanding  his  previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstance  which  would  justify  him 
in  decbning  to  complete  it.  On  the  other  hand,  the  promisee  may, 
if  he  thinks  proper,  treat  the  repudiation  of  the  other  party  as  a 
wrongful  putting  an  end  to  the  contract,  and  may  at  once  bring  his 
action  as  on  a  breach  of  it."    .... 

The  plaintiff,  in  Henry  v.  Rowell,  seems  to  have  brought  his 
action  on  a  quantum  meruit.  Therefore  the  court  was  undoubtedly 
right  in  giving  judgment  for  the  defendant,  since  such  action  was 
barred  by  the  statutes  within  six  years  from  the  time  the  defend- 
ant's decedent  left  the  plaintifi's  house,  and  the  plaintiff's  services 
consequently  ceased.  But  to  draw,  as  the  court  does,  a  distinction 
between  this  case  and  the  general  one  of  Hochster  v.  De  la  Tour  is 
highly  confusing,  and  to  lay  down  the  general  rule  without  qualifi- 
cation, that  the  statute  runs  from  the  promisor's  announcement  of  an 
intention  to  break  his  contract,  instead  of  from  the  breach  itself, 
when  the  time  for  performance  arrives,  is  as  logical  as  to  say  that 
the  statute  in  trover  runs  from  a  thiePs  announcement  of  his  inten- 
tion to  steal  goods,  instead  of  from  the  actual  conversion  of  the 
property  itself.  The  true  rule,  foreshadowed  by  the  previous  cases, 
but  confused  in  the  dicta  of  Henry  v.  Rowell,  would  seem  to  be  this : 
That,  under  the  circumstances  of  Henry  v.  EoweU,  the  plaintiff 
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should  be  allowed  either  to  sue  on  a  quantum  men/U  for  servioes 
actually  rendered,  which  action  would  be  barred  within  six  years 
from  the  time  those  services  ceased ;  or  to  wait  until  the  promisor 
( the  defendant's  decedent)  failed  to  leave  her  property  to  him  in 
her  will,  and  then,  at  her  death,  to  sue  on  the  express  contract  for 
the  actual  loss  sustained  b^  her  £Biilure  to  do  so, — viz.,  the  value  of 
the  property  left  by  her,  mmus  the  expense  to  which  he  would  have 
been  subjected  had  she  boarded  and  lodged  with  him  for  life.  The 
latter  action,  which  very  evidently  diners  from  that  brought  in 
Banesteel  v.  Van  EUen  and  apparently  in  Henry  v.  Bau)elly  ought 
not  to  be  baned  by  the  statute  until  six  years  after  the  death  of  the 
sister,  and  non-peiformance  of  her  part  of  the  contract 

H.  S. 


Bahkb—Chsoks— Assignment  op  Fund.— -BTenderson  v.  U.  8. 
NaL  Bank,  80  N.  W.  fNeb.)  898  (1899).— In  this  case  the  plaintiff 
was  payee  of  a  check  arawn  on  the  A  bank,  which  check  was  depos- 
ited with  the  B  bank  for  colleetion,  and  by  it  forwarded  to  the  G 
bank  for  collection,  and  by  it  forwaided  to  uie  D  bank  for  collection 
and  by  it  collected.  The  amount  of  the  check  was  $716.22.  The 
D  bank,  in  returning  the  amount  of  the-said  check,  drew  its  check 
on  the  C  bank  payable  to  the  cashier  of  the  C  bank.  On  the  day 
the  check  was  received  the  D  bank  had  on  deposit  with  the  C  bank 
only  $569.82.  Immediately  after  the  receipt  of  the  check  the  G 
bank  applied  the  ftinds  of  the  D  bank  on  deposit  in  payment  of  cer- 
tain unmatured  debts  of  the  D  bank  to  the  C  bank  and  dishonored 
the  check  because  of  insufficient  ftinds. 

Plaintiff  thereupon  demanded  payment  of  the  amount  of  deposit 
widi  the  C  bank  in  fttvor  of  the  D  bank  at  the  time  of  the  reception 
of  the  check,  and  upon  reftisal  brought  this  action  against  tne  C 
bank  for  the  recovery  of  the  amount  of  the  check,  which  resulted  in 
a  judgment  for  the  dfefendant  bank. 

The  plaintifl^  on  appeal,  contended  (1)  that  the  check  of  the  D 
bank  on  the  defendant  operated  as  an  assignment  of  the  fbrmer^s 
deposit  with  the  latter  in  ntvor  of  the  plaintiff,  and  that,  as  against 
him,  the  defendant  could  not  apply  the  amount  of  deposit  to  the 
unmatured  debts  of  the  D  banx ;  ^2)  that  if  the  check  was  an 
assignment  of  the  whole  sum  named  therein,  the  defendant  could  not 
reftise  payment  of  the  amount  on  deposit  even  though  less  than  the 
amount  called  for  in  the  check. 

Chief  Justice  Harrison,  in  his  opinion,  affirmed  the  plaintiffs  first 
proposition,  quoting  the  decision  of  the  same  court  m  Fanner  v. 
8mtth,3l  Net).  107:  ''A  check  drawn  on  ftmds  in  a  bank  is  an 

Spropriation  of  the  amount  of  the  check  in  favor  of  the  holder 
)reof— in  effect  an  assignment  of  the  amount  of  the  check — and 
the  holder,  upon  reftisal  of  the  bank  to  pay  the  same  where  midk 
funds  have  not  been  drawn  out  before  its  presentation,  may  bring  an 
action  thereon  in  his  own  name.''  However,  the  learned  judge 
restricted  the  scope  of  the  above  principle  to  those  cases  only  where 
the  amount  in  bank  exceeds  the  amount  stated  in  the  check.  In  the 
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light  of  this  qualification  we  hare  the  court's  decision  in  the  follow- 
ing words :  '*  The  check  being  for  a  greater  sum  than  stood  to  the 
credit  of  the  drawer,  the  bank  was  under  no  obligation  to  pay  the 
check  or  to  make  the  partial  payment" 

From  the  foregoing  we  gather  that  the  real  question  determined 
in  this  case  was  tnat,  irrespective  of  the  question  concerning  the  con- 
tractual relations  of  the  bank  with  the  holder,  do  bank  can  be  com- 
pelled to  honor  a  check  unless  the  depositor's  account  equals  or 
exceeds  the  amount  called  for  in  the  check,  nor  is  it  necessary  to  pay 
over  the  amount  then  on  deposit,  being  less  than  theisum  called  for 
in  the  check. 

What  is  a  check  but  an  order  by  the  depositor  directing  the  bank 
to  pay  a  particular  portion  of  the  deposit  ?  If  a  bank  cannot  be 
compelled  to  pay  an  amount  in  excess  of  the  order  or  check,  how 
could  it  be  compelled  to  pay  an  amount  less  than  the  check  names  T 
This  seems  to  be  good  law  supported  by  numerous  authorities.  In 
re  Bnywn,  2  Sto^  512  (1843);  Coatea  v.  Predon,  105  111.  473 
(1883) ;  Dana  v.  Third  NaL  Bank  of  BosUm,  13  Allen  (Mass.)  446 
(1866). 

Standing  out  in  distinct  contrast  with  this  view  and  these  authori- 
ties is  Bromley  v.  Bank,  9  Phila.  522  (1872),  where  a  check  in 
excess  of  the  amount  in  bank  was  dishonored,  and  yet  the  bank  was 
compelled  to  pay  the  amount  then  on  deposit,  rierce,  J.,  says : 
^*  The  cases  treat  a  check  on  a  banker  as  an  equitable  assignment  or 
appropriation.  ...  It  follows  as  a  consequence  that  if  such  a 
check  is  an  appropriation  of  the  whole  sum  for  which  it  calls  it  is  an 
appropriation  of  any  smaller  sum  which  may  be  in  his  hands,  if 
there  be  not  sufficient  to  pay  the  amount  of  the  check." 

The  only  possible  distinction  between  this  and  Henderson  t.  Bank 
is  that  in  the  former  an  offer  was  made  by  the  holder  to  deposit  a 
sufficient  sum  to  make  it  equal  with  the  check.  But  the  fallacy  of 
that  ground  is  apparent  when  we  recall  that  a  bank  can  inform  a 
third  party  of  the  state  of  its  drawer's  account  only  at  its  own  periL 
Foster  v.  Bank  of  London,  3  F.  A  P.  214  (1862). 

Thus  we  observe  that  while  these  two  cases  are  identical  in  their 
premises  thev  are  directly  opposed  in  their  conclusions.  Moreover, 
a  glance  at  the  authorities  in  the  United  States  and  England  reveals 
the  anomaly  that  in  the  majority  of  jurisdictions  the  conclusions  that 
a  bank  need  not  pay  an  overdraft  are  identical,  but  the  premises, 
that  a  check  is  an  assi^ment  of  the  fund,  are  directly  opposed  to 
each  other.  This  clash  m  the  authorities  over  the  rights  of  the  check 
holder  is  worthy  of  note.  It  is  held,  on  the  one  hand,  that  no  action 
will  lie  because  there  is  no  privity  of  contract  between  the  holder 
and  the  bank  until  the  check  is  presented  and  accepted  by  the  bank. 
The  leading  case  of  Bank  of  the  Repablw  v.  Millard,  77  IT.  S.  156 
(1869),  has  been  religiously  followed  down  to  the.  present  time  in  the 
majority  of  jurisdictions.  Mr.  Justice  Davis  said :  **  How  can  there 
be  such  privity  when  the  bank  owes  no  dutv  and  is  under  no  obliga- 
tion to  the  holder.  The  holder  takes  the  check  on  the  credit  of  uie 
drawer  in  the  belief  that  he  has  funds  to  meet  it,  but  in  no  sense  can 
the  bank  be  connected  with  the  transaction."    The  attitude  of  the 
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Pennsylvania  Supreme  Court  is  clearly  put  by  Mr.  Justice  Green  in 
First  Nat.  Bank  v.  Shoemaker,  117  Pa.  94  (1887) :  "  It  hu  been 
repeatedly  held  that  the  holder  of  a  bank  check  has  no  right  of 
action  against  the  bauk.  .  .  .  Saylar  v.  Bushong,  100  Pa.  23 ; 
NaHkun3)erland  Bank  v.  MeMichael,  106  Pa  460  (1884) ;  Bank  v. 
Millard,  10  Wall.  152  (1869).  In  HarriBburg  Nat  Bank^s  Appeal, 
10  W.  N.  G.  137  (1881),  we  said  that  an  ordinary  bank  check  is 
neither  an  equitable  assignment  nor  appropriation  of  the  correspond- 
ing amount  of  the  drawer's  fund  in  the  hands  of  the  drawee.  It 
gives  the  payee  no  right  of  action  against  the  drawee  nor  aoy  valid 
claim  to  the  funds  of  the  drawer  in  his  hands."  While  the  weight 
of  authority  follows  this  theory,  it  seems  that  it  is  based  upon  a 
technicality,  for  what  after  all  is  privity  but  a  thing  which  the  law 
manufactures  whenever  it  sees  fit? 

The  other  class  of  cases  is  grounded  on  the  theory  of  an  implied 
promise  by  the  bank  to  the  check  holder  arising  from  the  well-known 
usages  of  banking  business.  Chief  Justice  Caton  gives  the  key  to 
the  situation  in  Munn  v.Burch,  25  111.  35  (1860):  ''Univeraal  cus- 
tom shows  us  that  the  banker,  when  he  receives  the  deposit,  agrees 
with  the  depositor  to  pay  it  out  on  the  presentation  of  his  checks,  in 
such  sums  as  those  checks  may  call  for  and  to  the  person  presenting 
them,  and  with  the  whole  world  he  agrees  that  whoever  shall  become 
the  owner  of  such  check  shall,  upon  presentation,  thereby  become  the 
owner  and  entitled  to  receive  the  amount  called  for  by  the  check, 
provided  that  the  drawer  shall  at  the  time  have  the  amount  on 
deposit"  This  theory  is  followed  in  Illinois,  Nebraska,  Iowa,  Ken- 
tucky and  South  Carolina.  Its  fallacy  has  never  been  pointed  out, 
its  argument  never  answered.  On  the  other  hand,  we  think  the 
argument  in  Bank  v.  Millard  is  refuted  b^  the  fact  that  the  privity 
deemed  so  noceasary  by  Justice  Davis  is  created  by  the  implied 
promise  held  out  to  the  world,  by  the  bank  on  the  one  side  and  the 
presenting  of  the  check  on  the  other. 

Many  text  writers,  after  a  careful  study,  conclude  in  favor  of  the 
holder's  right  to  sue.  Morse  on  Banks  and  Banking  (2d  ed.),  §480 ; 
Daniel  on  Negotiable  Instruments  (4th  ed.),  Vol,  2,  §1638 ;  4.  Kent 
Com.,  549,  note  4th  ed.;  Byles  on  Bills,  18. 

We  believe  the  courts  are  slowly  comiuj?  to  realize  the  hardship 
of  the  present  state  of  the  law,  and,  in  con£irmity  with  the  demands 
of  business  customs,  are  beginning  to  shift  the  foundation  of  their 
decisions  from  one  imbedded  in  the  sands  of  mere  technicalitv  to  one 
imbedded  in  the  rock  of  sound  reason,  which  has  for  its  object  the 
promotion  of  justice,  security  (of  good  faith  and  convenience  in 
transacting  business. 

F.  W.  8, 
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The  Law  op  Roads  and  Streets.    By  B.  K.  and  W.  P.  Elliot. 
Indianapolis :     The  Bowen  Merrill  Company.     1900. 

"  It  has  been  our  purpose  to  make  a  book  that  shall  be  practically 
useful,  and  to  that  end  our  labors  have  been  directed."  We  take 
these  words  from  the  preface  to  the  first  edition  of  the  valuable 
work  before  us,  in  order  to  show  just  what  purpose  animated  the 
authors.  Some  works  are  written  with  a  view  to  a  theoretical  inquiry 
into  legal  fictions  or  legal  entities,  but  the  work  under  consideration 
has  been  animated  by  oue  thought,  that  of  practical  utility.  That 
it  has  been  a  success  is  undoubted ;  to  say  that  it  has  served  its  pur- 
pose is  therefore  no  mean  praise. 

A  second  edition,  the  one  on  our  table  to-day,  attests  the  popular- 
ity of  a  work  which,  though  special  in  the  main,  deals  with  a  number 
of  cognate  subjects,  such  as  bridges,  street  railways  and  railway 
crossings.  It  is  ten  years  since  the  first  edition  was  printed  and 
since  then  judicial  decisions,  statutes,  even  written  constitutions, 
have  settled  many  points  disputed  at  that  time  and  have  also  changed 
the  law  in  many  respects,  so  many  respects,  indeed,  that  some 
adjudged  cases  have  yet  to  be  confirmed  by  higher  courts  before  they 
will  become  of  any  value. 

Some  idea  of  the  size  and  scope  of  the  volume  may  be  gained  from 
the  fact  that  the  table  of  cases  alone  covers  129  pages  of  small  type. 
While  it  was  impossible  to  include  every  rule  in  every  state  on  these 
subjects  treated  in  this  work,  mention  should  have  been  made  of  the 
Pennsylvania  rule  that  where  land  is  bounded  by  an  unopened 
street,  the  grantee  of  land  so  bounded  takes  title  to  the  side  only, 
where  that  side  is  mentioned  as  his  boundary.  His  title  jumps  to 
the  middle  of  the  street  only  when  the  street  is  opened,  not  before ;  so 
that  damages  in  such  cases  are  rarely  allowed.  Hancock  v.  City  of 
Philadelphia,  175  Pa.  124  (1896). 

Typographically  the  work  is  all  that  could  be  expected ;  the  sec- 
tion headings  and  the  index  are  of  particular  assistance. 

J.  M.  D. 


The  Law  op  Operations  Preliminary  to  Construction  in 
Engineering  and  Architecture.  By  John  C.  Wait.  New 
York :    John  Wiley  A  Sons.    1900. 

The  author  of  this  unique  work  took  his  M.C.  E.  at  Cornell  and 
his  LL.  B.  at  Harvard ;  his  engineering  and  his  legal  training,  there- 
fore, were  of  the  best  and  qualify  him  to  be  an  authority  on  matters 
requiring  a  knowledge  of  both  subjects.  A  few  years  ago  he  pub- 
lished a  work  on  ''  Engineering  and  Architectural  Jurisprudence," 
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which  was  so  sucoenfiil  that  he  was  emboldened  to  take  up  the  task 
which  haa  borne  such  good  fruit  in  the  work  now  before  us.  *^  The 
earlier  book,"  to  quote  from  the  author's  preface,  '*  was  a  presenta- 
tion of  the  law  of  construction,  while  this  treats  of  the  law  attending 
those  operations  which  precede  construction." 

When  we  reflect  for  a  moment  on  the  vast  public  enterprises 
which  are  daily  set  on  foot  around  us,  we  can  easily  see  that  a  knowl- 
edge of  the  law,  in  some  of  its  branches,  at  least,  is  aknoet  indispen- 
sable to  an  engineer  of  any  prominence.  Take,  for  example,  an  enter- 
prise which  has  for  its  object  the  conveyance  of  a  suitable  water  supply 
to  a  great  city  from  a  distance.  How  minute  must  be  the  consulting 
en^neer's  knowledge  of  the  myriad  branches  of  the  law  of  propertv  I 
He  must  know  something  about  deeds  and  conveyances  and  of  the  de- 
termination of  boundaries,  not  only  by  surveying,  but  by  the  law  courts 
after  the  surveyor  has  long  finished  his  task ;  he  must  keep  in  mind  the 
rights  of  riparian  owners, — ^in  &ct,  all  the  law  in  regard  to  sur£EU» 
and  subterranean  streams ;  he  must  know  something  of  rights  of  way 
and  other  easements  and  incorporeal  rights,  to  say  naught  of  fitm- 
chises.  To  make  a  complete  list  of  all  such  requirements  would  be 
to  make  a  list  of  the  chapter  and  section  headings  of  Mr.  Wait's 
work.  It  may  be  urged  that  all  this  could  be  wdl  enough  left  to 
the  lawyer ;  not  to-day,  however,  for  a  man  who  is  now  managing 
such  an  undertaking  must  be  able  to  decide  legal  questions  as  weU 
as  to  solve  engineering  problems.  If  a  lawyer  had  always  to  be  con- 
sulted, the  enterprise  would  lag.  Moreover,  he  would  be  a  lawyer 
merely  and  would  at  times  be  unable  to  grasp  what  the  engineer 
could  see  at  a  glance.  For  such  an  engineer,  indeed,  for  all  en^- 
neers,  Mr.  Wait's  work  is  invaluable ;  nor  is  it  by  any  means  amiss 
in  a  lawyer's  office. 

The  citations  are  numerous  and  accurate,  though  dates  might 
sometimes  well  be  inserted ;  the  book  also  represents  all  the  latest 
improvements  in  typography. 

/.  M.  D. 


Outline  Study  op  Law.  By  J.  F.  Russell,  D.  C.  L.,  LL.  D., 
Professor  of  Law  in  New  York  University.  Third  edition.  Baker, 
Voorhis  &  Co.,  New  York,  1900. 

Any  one  who  expects  to  find  in  this  book  a  labored  and  dreary 
exposition  of  salient  points  of  jurisprudence  will  be  pleasantly  dis- 
appointed. Instead  he  will  find,  woven  into  the  warp  of  a  more 
or  less  scientific  arrangement  of  topics,  a  pleasing  woof  of  informal 
lectures,  or  ehaU,  which  will  interest  and  stimulate  him.  Upon  a 
background  of  eminent  common  sense  he  will  perceive  the  larse 
figures  of  a  deep  learning,  shot  here  and  there  witn  brilliant  threads 
01  wit  and  humor.  We  can  imagine  no  better  book  to  be  put  into 
the  hands  of  one  contemplating  the  study  of  law  or  even  of  one  who 
has  made  some  progression  in  it.  To  laymen  of  intelligence  it  will 
prove  pleasant  and  profitable  reading  because  of  the  large  culture 
It  disj^ys  and  the  nappy  way  of  putting  legal  thought    To  the 
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lawyer  it  will  be  of  interest  and  of  charm  hj  reason  of  its  clear  and 
sane  way  of  stating  things  and  its  piquant  phrases  and  ezpiessions. 
It  IB  not  our  purpose  to  discuss  this  meritorious  book  at  lei^^ — 
that  has  already  I)een  done  for  previous  editions  by  The  Amebioan 
Law  Registeb.  We  simply  wish  to  call  attention  to  its  excellence. 
It  is  well  worth  a  place  in  any  library,  and  must  be  read  with 
interest  and  instruction  by  everv  serious-minded  person.  We  even 
venture  to  think  that  peisons  wno  never  read  anything  **  heavier  " 
than  the  current  novel  will  find  it  not  altogether  tiresome. 

JE,     S»    0«y     t/f . 
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[Acknowledgment  will  be  made,  under  this  title,  of  all  books  received,  and  review* 
will  be  given,  m  near  ai  pOMible,  in  the  order  of  their  receipt.  Thoae,  howcrer. 
marked  *  will  not  be  reviewed.  Books  should  be  sent  to  the  Bditor-in-Chief,  Depart- 
ment of  Law,  University  of  Pennsylvania,  8.  W.  Cor.  Thirty-fourth  and  Chestnut 
Streets,  Philadelphia,  Pa.] 
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TRADE  ORGANIZATIONS  FOR  THE  COLLECTION 

OF  DEBTS  DUE  MEMBERS  BY  MEANS 

OF  BOYCOTT. 

In  the  course  of  his  opinion  in  the  case  of  Bohn  Mfg.  Co. 
V.  Hollis,^  decided  in  1893,  Justice  Mitchell,  of  the  Supreme 
Court  of  Minnesota,  observed : 

'This  is  the  age  of  associations  and  unions  in  all  depart- 
ments of  labor  and  business  for  purposes  of  mutual  benefit 
and  protection.  Confined  to  proper  limits,  both  as  to  ends 
and  means,  they  are  not  only  lawful  but  laudable.  Carried 
beyond  these  limits  they  are  liable  to  become  dangerous  agen- 
cies for  wrong  and  oppression.  Beyond  what  limits  these 
associations  cannot  go  without  interfering  with  the  legal 
rights  of  others  is  the  problem  which,  in  various  phases,  the 
courts  will  doubtless  be  frequently  called  to  pass  upon." 

Two  cases  decided  during  the  current  year,  namely, 
Weston  V.  Barnicoafi,  in  the  Supreme  Court  of  Massachu- 
setts, and  Mclntyre  v.  Weinert,^  in  the  Supreme  Court  of 
Pennsylvania,  furnishes  illustrations  of  a  lately  developed 
scheme  of  combination  among  traders,  which,  in  one  phase, 

*55  N.  W.  Rep.  1119. 
•56  N.  E.619. 
•  19s  Pa.  52. 
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gives  rise  to  the  legal  problem  mentioned  by  the  learned 
judge  in  the  language  just  quoted,  and  these  cases  may  serve 
as  a  text  for  a  brief  discussion  of  the  subject  of  this  article. 

In  each  case  the  plaintiff  based  his  action  on  the  ground 
that  the  defendant  had  resorted  to  unlawful  methods  for  the 
collection  of  a  debt  alleged  by  the  defendant  to  be  due  him 
from  the  plaintiff;  the  methods  being  the  "black-list"  and 
"boycott"  (using  the  terms  in  their  popular  sense),  made 
effective  through  the  agency  of  an  organization  of  which  the 
defendant  was  a  member.  The  scheme  of  the  organization 
was  to  bring  about  a  combination  of  all  wholesale  dealers  in 
a  particular  branch  of  trade  in  a  given  locality  so  that  retail 
dealers,  of  which  plaintiff  was  one,  in  the  same  branch,  and 
carrying  on  business  in  the  same  place,  would  be  dependent 
for  their  supplies  upon  members  of  the  combination.  When 
a  retail  dealer  was  reported  by  any  member  of  the  organiza- 
tion as  having  refused  after  a  certain  time  to  pay  a  debt  al- 
leged to  be  due  the  latter,  his  name  was  entered  upon  a  list 
known  as  the  "black-list,"  which  was  sent  to  all  members  of 
the  combination,  who,  after  receiving  it,  were  obliged  under 
the  rules  of  the  association  to  thereafter  refuse  to  sell  sup- 
plies to  the  alleged  delinquent,  either  on  credit  or  for  cash, 
until  notified  that  his  indebtedness  had  been  discharged. 

The  effectiveness  of  this  boycott  system  of  collecting 
debts,  where  the  combination  is  strong  enough  to  establish  a 
monopoly  in  a  particular  branch  of  trade,  is  perfectly  appar- 
ent, and  it  is  not  surprising  that  the  plan  has  been  widely 
adopted  by  wholesale  dealers  in  the  various  commodities, 
which  are  the  subjects  of  modern  commerce.  The  tendency 
of  the  times  is  towards  the  concentration  of  each  branch  of 
trade  in  a  few  hands,  and  the  monopoly,  which  is  necessary 
to  the  success  of  the  plan,  is  thus  the  more  easily  established. 

To  what  extent,  if  at  all,  the  plan  itself  should  receive  the 
approval  of  the  courts  is  therefore  a  question  of  present  im- 
portance, and  if  the  decisions  cited  give  any  aid  in  its  solu- 
tion, they  are  worthy  of  careful  study. 

The  facts  of  the  Massachusetts  case  of  Weston  v.  Bami- 
coat  are  well  stated  in  the  report  of  the  case  as  follows : 

"This  is  an  action  of  tort  brought  against  a  member  of 
an  association  of  the  type  considered  in  Hartnett  v.  Associa- 
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tion  (169  Mass.  229)  for  using  the  machinery  provided  by 
the  Association's  by-laws.  The  defendant  made  a  claim 
against  the  plaintiff  for  the  price  of  a  granite  monument, 
which  the  plaintiff  declined  to  pay.  The  defendant  there- 
upon notified  the  plaintiff  that  if  the  plaintiff  did  not  pay  he 
should  report  the  plaintiff's  name  to  the  Association,  to  be 
placed  upon  its  records  of  those  who  did  not  pay  their  honest 
debts.  The  plaintiff  not  paying,  the  defendant  notified  the 
local  secretary,  and  thereupon  the  plaintiff  received  a  letter 
from  the  Association,  urging  him  to  settle  or  explain,  with 
the  threat  of  placing  his  name  upon  the  record  if  he  did  not. 
The  consequence  of  placing  a  name  upon  the  record  or  black- 
list was  a  boycott  by  the  Association,  as  the  plaintiff  was  noti- 
fied by  a  copy  of  the  following  by-law :  'No  member  of  this 
Association  shall  quote  prices  or  do  any  work,  either  directly 
or  indirectly,  for  any  person  or  persons  whose  name  appears 
on  the  list.'  The  plaintiff  did  not  pay,  and  a  little  later  his 
name  was  placed  upon  the  list  with  the  anticipated  result, 
and  with  the  effect  of  serious  damage  at  least  to  the  plain- 
tiff's business.  The  plaintiff  thereupon  brought  this  action 
for  causing  the  circulation  of  the  report  and  had  a  verdict." 

The  case  was  treated  as  an  action  of  libel,  the  defamatory 
publications  being  the  notice,  that  plaintiff  refused  to  pay  a 
debt  due  defendant,  sent  by  the  defendant  to  the  Association, 
and  the  "black-list"  containing  the  name  of  plaintiff  among 
the  names  of  those  persons  "who  did  not  pay  their  honest 
debts." 

The  defendant  set  up  as  a  defence  the  truth  of  the  alleged 
libel  and  also  that  the  communications  complained  of  were 
under  the  circumstances  privileged.  The  exact  issues  of  fact, 
which  were  determined  by  the  jury,  did  not  appear  from  the 
record,  and  the  Court  of  Appeal  therefore  discussed  the  sev- 
eral grounds  on  which  the  verdict  could  be  justified.  The 
truth  of  the  alleged  libel  having  been  set  up,  it  became  a  con- 
troverted question  at  the  trial  whether  or  not  the  plaintiff 
was  actually  indebted  to  defendant,  but  the  Appellate  Court, 
in  sustaining  the  verdict,  did  not  rest  its  conclusion  on  the 
assumption  that  this  question  of  indebtedness  had  been  deter- 
mined by  the  jury  in  favor  of  the  plaintiff.  On  the  contrary, 
the  court  in  its  opinion  said : 
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"Even  if  there  was  a  debt,  however,  the  plaintiff  might 
have  recovered  upon  one  of  several  grounds,  that  the  publica- 
tion imported  a  general  habit  on  the  part  of  the  plaintiff  of 
not  pa3ring  his  debts  (whether  it  had  that  meaning  was  one 
question  to  be  left  to  the  jury)  or  that  although  there  was  a 
debt  there  was  a  counter-claim  in  recoupment,  which  mani- 
festly justified  the  plaintiff  in  not  paying  until  it  was  ad- 
justed, or  that  the  publication  was  caused  with  malicious  in- 
tention." 

It  should  be  noted  that  while  defendant  had  only  one 
claim  against  plaintiff,  as  appeared  from  the  evidence,  his 
name  at  the  instance  of  defi&ndant  had  been  placed  on  a 
record  of  those  "who  did  not  pay  their  honest  debts."  The 
court  might  therefore  have  held,  if  it  concluded  that  the 
plaintiff  must  recover,  if  at  all,  on  the  ground  of  libel,  that 
if  the  alleged  libelous  notice  had  been  confined  to  an  exact 
statement  of  plaintiff's  indebtedness,  which  the  jury  believed 
to  be  true,  the  verdict  should  have  been  in  favor  of  the  defend- 
ant, the  communication  being  in  the  judgment  of  the  court 
not  privileged.    On  the  question  of  privilege  the  court  said : 

"Several  rulings  were  asked  on  the  question  of  privilege. 
As  we  have  seen,  the  case  is  to  be  considered  solely  on  the 
footing  of  libel.  From  this  point  of  view  it  is  perfectly  ap- 
parent that  the  judge  could  not  have  ruled  that  the  commu- 
nication was  privileged  as  matter  of  law.  The  jury  might 
well  have  found  facts  that  would  cut  at  the  roots  of  such 
a  ruling.  They  might  have  found  not  only  that  the  proposi- 
tion, that  the  plaintiff  was  a  man  who  refused  or  neglected 
to  pay  his  honest  debts,  was  false,  as  they  have  found,  but 
also  that  it  was  known  by  the  defendant  to  be  false.  They 
might  have  found  that  it  was  volunteered  from  malevolent 
motives.  They  might  have  found  that  the  whole  organiza- 
tion was  a  mere  scheme  to  oust  the  courts  of  their  jurisdic- 
tion and  to  enforce  colorable  claims  of  the  members  by  a  boy- 
cott intended  to  take  the  place  of  legal  process,  and  that  there 
was  no  pretense  of  any  duty  about  the  matter.  Indeed,  it  is 
hard  to  see  how  the  by-laws,  or  any  understanding  of  the  de- 
fendant about  the  by-laws,  could  have  afforded  him  a  jus- 
tification, as  the  by-laws  merely  expressed  the  terms  on 
which  he  saw  fit  to  enter  into  a  voluntary  organization.    A 
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man  cannot  justify  a  libel  by  proving  that  he  contracted  to 
libel.  More  specifically,  a  false  statement  of  a  kind  mani- 
festly hurtful  to  a  man  in  his  credit  and  business  and  in- 
tended to  be  so,  is  not  privileged  because  made  in  obedience 
to  the  requirements  of  a  voluntary  association  got  up  for 
the  purpose  of  compelling  by  a  boycott  the  satisfaction  of  its 
members'  claims  by  the  exclusion  of  a  resort  to  the  courts." 

"We  do  not  assume  that  the  character  of  this  organization 
was  what  we  have  described.  We  only  say  that  the  jury 
might  have  found  it  to  be  such,  and  the  requests  for  rulings 
do  not  exclude  that  possible  view  of  the  facts.  Of  course, 
we  do  not  mean  to  say  that  the  statement  might  not  have 
been  privileged,  if  believed  to  be  true,  and  if  the  purpose  of 
the  Association  and  publication  was,  and  was  understood  to 
be  merely  to  give  information  to  all  parties  concerning  the 
credit  of  people  with  whom  they  might  deal,  but  none  of  the 
requests  were  limited  to  such  a  state  of  facts.  The  difficulty 
in  supposing  it  is  that  the  by-laws  expressly  require  the  mem- 
bers to  have  no  dealings  with  any  person  whose  name  is  on 
the  list." 

A  point  was  made  by  the  defendant  that  as  the  publication 
of  the  "black-list"  was  made  by  the  Association  he  was  not 
responsible  for  its  action;  but  the  court  refused  to  sustain 
this  view  and  held,  on  the  contrary,  that  the  defendant  hav- 
ing, by  his  notice  of  indebtedness  sent  to  the  Association,  pur- 
suant to  an  understood  plan,  set  in  motion  its  machinery  of 
boycott  and  black-list  as  against  the  plaintiff,  was  responsible 
for  the  consequences  to  the  latter. 

The  case  may  therefore  be  regarded  as  authority  for  the 
propositions : 

First  The  publication  by  means  of  a  *Tblack-list,"  such  as 
described  above,  of  the  name  of  a  trader  as  a  delinquent 
debtor,  is  libelous  per  se  and  actionable  without  proof  of 
special  damage  if  the  allegation  of  indebtedness  be  false  in 
fact. 

Second.  Such  publication  does  not  become  privileged 
by  reason  of  the  fact  that  it  is  made  in  accordance  with  the 
rules  of  an  association  designed  for  the  purpose  of  enforcing 
the  payment  of  debts  due  members  through  boycotting  or 
refusing  supplies  to  their  alleged  delinquent  debtors. 
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Third.  The  individual  member  of  an  association  organ- 
ized for  the  collection  of  debts,  in  the  manner  described,  is 
responsible  in  damages  to  any  trader,  whose  name,  by  a  false 
statement  that  the  latter  is  indebted  to  him,  he  causes  to  be 
placed  on  the  "black-list"  of  the  association. 

Having  regard  to  the  first  two  propositions  as  stated,  the 
case  may,  on  hasty  consideration,  appear  to  have  departed 
from  earlier  authorities  on  the  law  of  libel ;  since  it  has  gen- 
erally been  held  that  to  falsely  allege  of  a  trader  that  he  is 
indebted,  without  imputing  insolvency,  is  not  libelous  per  se, 
and  that  one  trader  may  directly,  or  through  an  association 
of  which  both  are  members,  impart  information  concerning 
the  credit  of  a  third,  without  incurring  liability  by  reason 
of  the  falsity  of  such  information,  if  it  were  given  in  good 
faith,  with  an  honest  belief  in  its  truth,  and  for  the  purpose 
of  enabling  the  person  receiving  it  to  determine  whether  or 
not  credit  could  be  safely  extended  to  the  third  party.  It  is 
submitted,  however,  that  the  decision,  instead  of  advancing 
new  theories  on  the  law  of  libel,  is  in  thorough  accord  with 
principles  already  well  established.  The  court  undoubtedly 
treated  the  "black-list"  libelous  per  se,  not  simply  because 
it  contained  a  false  allegation  of  indebtedness,  but,  for  the 
further  reason,  that  the  extrinsic  circumstances  surrounding 
the  publication  necessarily  tended  to  make  it  injurious  to 
the  trade  or  calling  of  the  person  named  as  the  delinquent 
debtor. 

It  has  always  been  held  actionable  without  proof  of  special 
damage  to  falsely  impute  insolvency  to  a  trader,  because  the 
ability  to  obtain  credit  and  carry  on  trade  is  thereby  presump- 
tively impaired ;  and  when  the  same  effect  is  necessarily  pro- 
duced by  the  publication  in  a  particular  way  of  a  false  alle- 
gation, that  a  trader  owes  a  debt,  it  is  only  logical  that  the 
law  should  attach  the  same  consequence  to  such  a  publica- 
tion, as  if  the  fact  of  insolvency  were  falsely  alleged.  It  is 
indeed  difficult  to  conceive  a  plan  better  calculated  to  inflict 
injury  and  damage  on  a  trader  than  to  circulate  among 
dealers,  upon  whom  he  is  dependent  for  supplies,  a  state- 
ment, the  effect  of  which  is  to  prevent  their  selling  to  him 
upon  any  terms ;  and  if  such  statement  is  false  it  should,  upon 
well-established  principles,  be  regarded  as  an  actionable  libel 
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without  proof  of  special  damage.  It  is  not  unfair  to  the 
person  giving  the  false  information  to  presimie  that  the 
damage  intended  by  him  and  his  association  was  in  fact  suf- 
fered. 

The  second  proposition  stated  above  upon  the  authority 
of  the  case  under  discussion  is  equally  sound,  and  in  har- 
mony with  the  principles,  to  which  the  courts  have  always 
relied,  in  determining  whether  or  not  a  communication, 
otherwise  libelous,  was  justifiable  and  excusable  on  the  plea 
of  privilege. 

Odgers  on  "Libel  and  Slander,"  page  238,  states  the  rule 
to  be  that  where  the  defendant  has  an  interest  in  the  subject 
matter  of  the  communication,  and  the  person  to  whom  the 
communication  is  made  has  a  corresponding  interest,  in  such 
case  every  commimication  honestly  made  in  order  to  protect 
such  common  interest  is  privileged  by  reason  of  the  occasion. 
He  further  says:  "Such  common  interest  is  generally  a 
pectmiary  one;  as  that  of  two  customers  of  the  same  bank, 
two  directors  of  the  same  company,  two  creditors  of  the 
same  debtor."  And  again :  "To  be  within  the  privilege  the 
statement  must  be  such  as  the  occasion  warrants,  and  must 
be  made  bona  fide  to  protect  the  private  interests  both  of  the 
speaker  and  the  person  addressed.*' 

Chief  Justice  Holmes,  of  the  Massachusetts  court,  recog- 
nized these  principles  when,  in  the  opinion  already  quoted,  he 
said: 

"Of  course  we  do  not  mean  to  say  the  statement  might 
not  have  been  privileged,  if  believed  to  be  true,  and  if  the 
purpose  of  the  Association  and  publication  was,  and  was  un- 
derstood to  be  merely  to  give  information  to  members  con- 
cerning the  credit  of  people  with  whom  they  might  deal." 

In  such  a  case  the  legitimate  object  of  the  communication 
being  to  protect  the  interest  of  the  person  or  persons  to 
whom  addressed,  would  bring  it  within  the  exception  to  the 
general  rule,  and  make  it  privileged.  As  pointed  out  by 
the  court,  however,  protection  to  the  members  of  the  Associa- 
tion, to  whom  the  black-list  notice  was  sent,  was  not  the 
object  sought  to  be  accomplished  thereby,  for  the  reason 
that,  after  receiving  it,  not  only  were  they  bound  to  refuse 
credit  to  the  alleged  debtor,  but  according  to  the  rules  of  the 
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Association  must  decline  to  trade  with  him  on  any  terms. 
The  object  of  the  communication  was  to  enforce,  by  the  co- 
ercive process  of  boycott,  the  collection  of  a  debt  due  one 
member  of  the  Association,  and  was  therefore  in  his  interest 
alone,  and  not  made  in  a  common  interest,  which  would  give 
it  a  privileged  character.  It  is  no  answer  to  say  that  a  com- 
mon interest  arose  by  reason  of  membership  in  an  associa- 
tion, whose  by-laws  required  the  notice  to  be  sent,  for  to 
quote  again  from  the  language  of  the  court :  "A  man  cannot 
justify  libel  by  proving  that  he  contracted  to  libel." 

The  Pennsylvania  case  of  Mclntyre  v.  Weinert  (supra) 
also  sustains  the  proposition  that  a  false  notice  of  indebted- 
ness sent  by  one  member  to  other  members  of  an  associa- 
tion, in  accordance  with  its  by-laws,  for  the  purpose  of  caus- 
ing them  to  boycott  or  refuse  supplies  to  the  alleged  debtor 
until  he  pays  the  claim,  is  libelous  without  proof  of  special 
damage;  but  the  court  in  that  case  was  not  under  the  plead- 
ings called  upon  to  decide  whether  such  a  notice  could  be 
regarded  as  a  privileged  communication,  by  reason  of  the 
fact  that  it  was  confined  to  members  of  an  association  organ- 
ized for  mutual  benefits  and  protection.  The  issue  was  raised 
by  a  demurrer  to  the  declaration  or  plaintiff's  statement  of 
claim,  which  alleged  not  only  that  the  allegation  of  indebted- 
ness was  false  but  maliciously  made,  and  the  court  held  that 
the  facts  of  the  statement,  being  admitted  by  the  demurrer, 
the  plea  of  privilege  could  not  be  raised,  since  the  malice  in 
making  the  communication  complained  of  would  destroy 
any  privileged  character  which  it  might  otherwise  have  pos- 
sessed. The  facts  of  this  case,  which  may  be  of  interest,  are 
briefly  as  follows : 

The  plaintiff  brought  suit  for  injury  to  his  business,  that 
of  a  retail  produce  dealer,  by  the  act  of  defendant,  a  whole- 
sale produce  dealer,  in  falsely  notifying  the  members  of  an 
association  of  wholesale  produce  dealers  known  as  the  "Phil- 
adelphia Produce  Credit  and  G>llection  Bureau,"  that 
plaintiff  was  indebted  to  him  in  a  certain  sum,  which  plaintiff 
had  refused  to  pay.  In  consequence  of  this  notice  plaintiff's 
name  was  placed  on  a  debtor's  list  or  "black-list"  of  the  Asso- 
ciation, and  all  its  members  thereafter,  in  accordance  with 
its  rules,  as  defendant  intended  they  should,  refused  to  sup- 
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ply  plaintiff  with  supplies  either  on  credit  or  for  cash.  It 
was  alleged  in  the  statement  of  claim  that  the  Association 
was  composed  of  all  of  the  most  prominent  wholesale  dealers 
in  Philadelphia,  and  that  plaintiff  was  almost  entirely  de- 
pendent upon  them  for  his  supplies. 

It  will  be  noted  in  this  case  that  the  communication  com- 
plained of  simply  alleged  that  the  plaintiff  was  indebted  to 
defendant  in  a  certain  sum,  differing  in  this  respect  from  the 
Massachusetts  case,  wherein  the  "black-list"  notice  was  to 
the  effect  that  the  plaintiff  in  the  latter  case  did  not  "pay  his 
honest  debts.*' 

The  Supreme  Court  of  Pennsylvania,  however,  held  the 
false  notice  of  indebtedness,  considered  in  connection  with 
the  extrinsic  circumstances  alleged  in  the  statement,  libelous 
per  se  and  actionable  without  proof  of  special  damage.  The 
court,  through  Justice  Mestrezat,  said : 

"In  support  of  his  demurrer,  it  is  claimed  by  the  defendant 
that  the  writing  is  not  libelous.  Standing  alone,  possibly 
that  may  be  true.  But  in  considering  this  writing  we  must 
consider  not  only  the  writing  itself,  but  the  inducement  laid 
in  the  statement.  *It  is  the  office  of  the  inducement  to  nar- 
rate the  extrinsic  circumstances,  which,  coupled  with  the 
language  published,  affects  its  construction,  and  renders  it 
actionable;  where  standing  alone  and  not  thus  explained, 
the  language  would  appear  not  to  affect  him  injuriously.' 
(Townsend  on  'Slander  and  Libel,'  Sec.  308.)  The  pub- 
lication complained  of,  considered  in  the  light  of  the  ex- 
trinsic matters  averred  in  the  statement,  clearly  tends  to  in- 
jure the  plaintiff  in  his  business  as  a  retail  produce  dealer, 
and  is  therefore  actionable." 

If  in  addition  to  being  libelous  per  se,  the  "black-list" 
notice  cannot  be  regarded  as  a  privileged  communication, 
as  held  by  the  Massachusetts  court,  then  it  is  clear  that  the 
members  of  a  debt-collecting  association,  based  upon  the 
plan  already  described,  must  assume  full  responsibility  for 
the  truth  of  any  allegation  of  indebtedness,  circulated  in  this 
manner  among  them  in  accordance  with  its  rules ;  and  even 
though  the  allegation  be  made  in  good  faith,  and  with  an 
honest  belief  in  its  truth,  and  yet  should  be  judiciously  de- 
termined false  in  fact  in  an  action  brought  against  them,  or 
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any  of  them,  by  the  alleged  debtor,  the  latter  would  be  en- 
titled to  a  verdict  The  importance  of  this  proposition  is 
plain  when  it  is  considered  that  actions  for  black-listing  al- 
leged debtors  will  most  frequently  arise  in  cases  where  there 
exists  some  dispute  over  the  claim  alleged  to  be  due  and  the 
debtor  regards  himself  in  a  position  to  deny  the  indebted- 
ness. 

As  we  have  seen,  the  court  did  not  in  either  of  the  two 
cases  discussed  consider  whether,  eliminating  the  element 
of  libel,  the  action  could  be  sustained  on  other  grounds.  In 
these  debt-collecting  associations  the  "black-list"  is  simply 
the  method  employed  to  institute  the  boycott,  which  is  the 
principal  and  direct  source  of  injury  to  the  delinquent  debtor, 
and  the  question  therefore  arises.  Can  he  secure  redress  for 
this  injury  even  though  the  debt,  to  enforce  the  collection  of 
which  it  is  inflicted,  is  actually  due  as  alleged  in  the  black- 
list notice? 

This  question  may  be  considered  in  a  twofold  aspect ;  first, 
whether  the  person  injured  by  the  boycott  has  a  right  of  ac- 
tion against  the  member  for  whose  benefit  and  at  whose  in- 
stance it  is  instituted,  and,  secondly,  whether  the  Association, 
through  which  the  boycott  is  enforced,  incurs  liability  for  the 
damage  inflicted. 

When  a  creditor  institutes  a  boycott  against  his  debtor 
through  means  of  an  association,  such  as  above  described,  for 
the  purpose  of  enforcing  payment  of  the  debt,  he  simply 
puts  into  operation  a  pre-existing  agreement  between  himself 
and  the  other  members  of  the  association,  that  they  will  not 
deal  with  any  person  indebted  to  one  of  them  until  the  debt 
is  paid.  If  therefore  this  agreement  in  its  operation  consti- 
tutes an  invasion  of  any  legal  rights  of  the  debtor,  the  cred- 
itor is  employing  unlawful  methods  to  collect  debts  due  him, 
and,  if  loss  is  inflicted  thereby,  he  becomes  responsible.  If, 
on  the  other  hand,  the  agreement  is  in  all  respects  legitimate, 
the  damage  resulting  from  acts  done  in  pursuance  of  it  is 
not  the  subject  of  an  action,  and  would  fall  under  the  desig- 
nation damnum  absque  injuria. 

It  must  be  admitted  that  one  person  may  refuse  to  sell  to 
another  on  any  pretext  whatever,  and  cannot  be  held  to  ac- 
count for  his  conduct.    Is  it  equally  within  his  right  to  pcr- 
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suade  or  induce  another  to  exercise  the  same  privilege  and 
refuse  to  trade  with  a  third  person  for  the  purpose  of  in- 
juring the  latter? 

The  authorities  bearing  on  this  question  are  by  no  means 
harmonious.  In  England  the  earlier  cases  sustain  the  propo- 
sition that  an  act,  otherwise  lawful,  might  become  unlawful 
by  reason  of  the  motive  with  which  it  was  done.  Thus  in 
Keeble  v.  Hickeringill,  cited  and  followed  in  Carrington  v. 
Taylor,^  it  was  held  actionable  for  the  plaintiff  to  fire  off  his 
gun  on  his  own  premises,  with  the  malicious  intent  of  fright- 
ening wild  ducks  from  a  decoy  owned  by  his  neighbor. 

The  same  principle  was  recognized  in  the  case  of  Flood  v. 
Jackson  (1895)*  ^^d  Boxven  v.  Hall,^  but  the  more  recent 
case  of  Allen  v.  Floods  reversed  Flood  v.  Jackson,  and  may 
be  regarded  as  departing  from  the  earlier  doctrine  as  stated 
in  Bowen  v.  Hall.  The  syllabus  in  the  case  of  Allen  v.  Flood 
reads  as  follows : 

"An  act  lawful  in  itself  is  not  converted  by  a  malicious 
or  bad  motive  into  an  unlawful  act  so  as  to  make  the  doer  of 
the  act  liable  to  a  civil  action. 

"Discussion  of  the  cases  in  which  evil  motive  is  said  to  be 
an  essential  ingredient  in  a  civil  cause  of  action,  such  as  ma- 
licious persecution.  See  per  Lord  Watson,  Lx>rd  Herschell, 
and  Lord  Davey,  at  pages  92, 93, 125,  126,  173. 

"The  respondents  were  shipwrights  employed  *for  the  job' 
on  the  repairs  to  the  woodwork  of  a  ship,  but  were  liable  to 
be  discharged  at  any  time.  Some  ironworkers  who  were 
employed  on  the  ironwork  of  the  ship  objected  to  the  re- 
spondents being  employed,  on  the  ground  that  the  respond- 
ents had  previously  worked  at  ironwork  on  a  ship  for  an- 
other firm,  the  practice  of  shipwrights  working  on  iron  being 
resisted  by  the  trade  union  of  which  the  ironworkers  were 
members.  The  appellant,  who  was  a  delegate  of  the  union, 
was  sent  for  by  the  ironworkers  and  informed  that  they  in- 
tended to  leave  off  working.  The  appellant  informed  the 
employers  that  imless  the  respondents  were  discharged  all 

*ii  East,  573. 

•L.R.  (189s),  a  Q.  B.  21. 

•L.R.,6  Q.  B.  D.333. 

*L.  R.,  Appeal  Cases  (1898),  i. 
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the  ironworiccrs  would  be  called  out  or  Tmock  oflf*  work 
(it  was  doubtful  which  expression  was  used) ;  that  the  em- 
ployers had  no  option;  that  the  iron  men  were  doing  their 
best  to  put  an  end  to  the  practice  of  shipwrights  doing  iron- 
work, and  that  wherever  the  respondents  were  employed  the 
iron  men  would  cease  work  There  was  evidence  that  this 
was  done  to  punish  the  respondents  for  what  they  had  done 
in  the  past.  The  employers,  in  fear  of  this  threat  being  car- 
ried out,  which  (as  they  laiew)  would  have  stopped  their 
business,  discharged  the  respondents  and  refused  to  employ 
them  again.  In  the  ordinary  course  the  respondents'  em- 
ployment would  have  continued.  The  respondents  having 
brought  an  action  against  the  appellant,  the  jury  found  that 
he  had  maliciously  induced  the  employers  to  discharge  the 
respondents  and  not  to  engage  them,  and  gave  the  respond- 
ents a  verdict  for  damages. 

"Held,  reversing  the  decision  of  the  G)urt  of  Appeal 
(1895),  2  Q.  B.  21  (Lord  Halsbury,  L.  C,  and  Lords  Ash- 
bourne and  Morris  dissenting),  that  the  appellant  had  vio- 
lated no  legal  right  of  the  respondents,  done  no  tmlawful 
act,  and  used  no  unlawful  means  in  procuring  the  respond- 
ents' dismissal;  that  his  conduct  was  therefore  not  action- 
able, however  malicious  or  bad  his  motive  might  be,  and 
that,  notwithstanding  the  verdict,  the  appellant  was  entitled 
to  judgment 

"Carrington  v.  Taylor  (1809),  11  East  571,  overruled, 
and  Keeble  vs.  Hickeringill  (1706),  1 1  East  574  n. ;  Lumley 
V.  Gye  (1853),  2  E.  &  B.  216;  Bowen  v.  HaU  (1881),  6  Q. 
B.  D.  333;  and  Temperton  v.  Russell  (1893),  i  Q.  B.  715, 
commented  on." 

Lord  Morris,  in  dissenting  from  the  judgment  pro- 
nounced in  the  case,  said  that  in  his  view  it  overturned  "the 
overwhelming  judicial  opinion  of  England.'* 

The  majority  of  the  judges  in  their  several  opinions  drew 
a  distinction  between  the  procurement  of  the  breach  of  an 
enforceable  contract,  and  the  mere  persuasion  of  another 
not  to  enter  into  a  contract  with  a  third  person,  holding,  to 
use  the  language  of  Lord  Herschell,  "that  in  one  case  the 
act  procured  was  the  violation  of  a  legal  right,  for  which 
the  person  doing  the  act,  which  injured  the  plaintiff,  could 


Digitized  by 


Google 


DEBTS   DUE  MEMBERS  BY  MEANS  OF    BOYCOTT,  703 

be  sued  as  well  as  the  person  who  procured  it,  whilst,  in  the 
other  case,  no  legal  right  was  violated  by  the  person  who 
did  the  act  from  which  the  plaintiff  suffered." 

Lord  Chancellor  Halsbury,  in  an  able  dissenting  opinion, 
vigorously  combated  this  view,  and  argued  that  the  legal 
right  of  a  man  to  be  allowed  free  to  contract  for  his  labor  was 
recognized  and  protected  by  the  law.  To  quote  from  his 
opinion : 

"The  first  objection  made  to  the  plaintiffs'  right  to  recover 
for  the  loss  which  they  thus  undoubtedly  suffered  is  that  no 
right  of  the  plaintiffs  was  infringed,  and  that  the  right  con- 
tended for  on  their  behalf  is  not  a  right  recognized  by 
law,  or  at  all  events,  only  such  a  right  as  everyone  else  is  enti- 
tled to  deprive  them  of,  if  they  stop  short  of  physical  violence 
or  obstruction.  I  think  the  right  to  employ  their  labor  as  they 
will  is  a  right  both  recognized  by  the  law  and  sufficiently 
guarded  by  its  provisions  to  make  any  undue  interference 
with  that  right  an  actionable  wrong. 

"Very  early  authorities  in  the  law  have  recognized  the 
right;  and,  in  my  view,  no  authority  can  be  found  which 
questions  or  qualifies  it.  The  schoolmaster  who  complained 
that  his  scholars  were  being  assaulted  and  brought  an  action, 
the  quarry  owner  who  complained  that  his  servants  were 
being  menaced  and  molested,  were  both  held  to  have  a  right 
of  action.  And  it  appears  to  me  that  the  importance  of  those 
cases,  and  the  principle  established  by  them,  have  not  been 
sufficiently  considered.  It  is  said  that  threats  of  violence  or 
actual  violence  were  unlawful  means ;  the  lawfulness  of  the 
means  I  will  discuss  hereafter.  But  the  point  on  which  these 
cases  are  important  is  the  existence  of  the  right.  It  was  not 
the  schoolmaster  who  was  assaulted ;  it  was  not  the  quarry 
owner  who  was  assaulted  or  threatened;  but,  nevertheless, 
the  schoolmaster  was  held  entitled  to  bring  an  action  in  re- 
spect of  the  loss  of  scholars  attending  his  school,  and  the 
quarry  owner  in  respect  of  the  loss  of  workmen  to  his  quarry. 
They  were  third  persons ;  no  violence  or  threats  were  applied 
to  them,  and  the  cause  of  action,  which  they  had  a  right  to 
insist  on,  was  the  indirect  effect  upon  themselves  of  violence 
and  threats  applied  to  others. 

"My  Lords,  in  my  view  these  are  binding  authorities  to 
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show  that  the  preliminary  question,  namely,  whether  there 
was  any  right  of  the  plaintiffs  to  pursue  their  calling  unmo- 
lested, must  be  answered  in  the  affirmative.  The  question  of 
what  is  the  right  invaded  would  seem  to  be  reasonably 
answered,  and  the  universality  of  the  right  to  all  Her 
Majest/s  subjects  seems  to  me  to  be  no  argument  against 
Its  existence.  It  is,  indeed,  part  of  that  freedom  from  re- 
straint, that  liberty  of  action,  which,  in  my  view,  may  be 
found  running  through  the  principles  of  our  law." 

Having  thus  determined  that  the  plaintiffs  had  certain 
rights  not  arising  from  contract,  in  which  the  law  would 
protect  them.  Lord  Halsbury  relied  upon  the  earlier  decisions 
already  quoted  for  holding  that  if  these  rights  were  in- 
fringed by  defendant,  by  acts  malicious  in  law,  the  plaintiffs 
were  entitled  to  recover.  He  cited  with  approval  the  rule 
laid  down  by  Lord  Justice  Bowen  in  Mogul  Steam- 
ship Company  v.  McGregor,^  in  deciding  whether,  when  in- 
tent to  harm  and  actual  harm  has  been  proved,  malice  is 
present,  in  the  following  language : 

"In  cases  like  this,  when  the  element  of  intimidation,  mo- 
lestation or  the  other  kinds  of  illegality  to  which  I  have  al- 
luded are  not  present,  the  question  must  be  decided  by  the 
application  of  the  test  I  have  indicated.  Assiune  that  what 
is  done  is  intentional,  and  that  it  is  calculated  to  do  harm  to 
others,  then  comes  the  question  'was  it  done  with  or  without 
just  cause  or  excuse.'  If  it  was  bona  fide  in  the  use  of  a 
man's  own  property,  in  the  exercise  of  a  man's  own  trade, 
such  legal  justification  would,  I  think,  exist  not  the  less 
because  what  was  done  might  seem  to  others  to  be  selfish  and 
unreasonable.  But  such  legal  justification  could  not  exist 
where  the  act  was  done  merely  with  the  intention  of  causing 
temporal  harm  without  reference  to  one's  own  lawful  gain 
or  the  lawful  enjoyment  of  one's  own  rights." 

I  have  referred  at  some  length  to  the  dissenting  opinion  of 
Lord  Halsbury  because  it  appears  to  be  more  nearly  in  ac- 
cord with  the  decisions  in  this  country  than  the  judgment  of 
the  court  Indeed  Lord  Halsbury  himself  observed  that  the 
case  of  Keehle  v.  Hickeringill  {supra),  which  was  in  effect 

•  L.  R.,  21  Q.  B.  D.  544. 
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overnded  by  the  judgment  in  Allen  v.  Flood,  had  been  gen- 
erally recognized  and  acted  upon  in  the  American  courts,  and 
cited  as  instances  the  cases  of  Walker  v.  Cronir?  and  Angle 
V.  Chicago,  Etc.,  Ry.  Co}^  In  these  cases  the  principle  was 
recognized  that  malice  in  the  procurement  of  an  act  could 
be  the  basis  of  an  action  of  tort,  although  the  act  in  itself 
could  not  be  regarded  as  actionable. 

Justice  Brewer,  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Angle  v.  St.  Paul  Ry.  (supra),  cited 
with  approval  the  case  of  Rice  v.  Manley^^  wherein  the 
plaintiff  had  made  an  agreement  with  one  Stebbins  to  pur- 
chase from  him  a  quantity  of  cheese,  to  be  delivered  at  a 
future  day.  The  contract  was  not  binding  by  reason  of  the 
statute  of  frauds.  The  defendant  knowing  of  this,  by  means 
of  a  fictitious  telegram,  persuaded  Stebbins  that  the  plaintiff 
did  not  want  the  cheese  and  would  not  take  it,  and  thus 
himself  secured  a  purchase  of  it.  The  plaintiff  having 
brought  his  action  for  his  failure  due  to  the  connivance  of 
the  defendant  to  obtain  the  cheese  from  Stebbins,  the  de- 
fendant set  up  the  plea  that  he  had  not  procured  the  breach 
of  any  contract  which  could  be  enforced  against  Stebbins 
for  the  sale  and  delivery  of  the  cheese;  but  the  court  over- 
ruled the  objection,  saying:  "Plaintiff's  actual  damage  is 
certainly  as  great  as  it  would  have  been  if  Stebbins  had  been 
obliged  to  perform  his  contract  of  sale,  and  greater  for  the 
reason  that  they  cannot  indemnify  themselves  for  their  loss 
by  a  suit  against  Stebbins  to  recover  damages  for  a  breach  of 
contract." 

Among  other  cases  in  this  country  wherein  the  principle 
of  the  earlier  English  decisions  was  followed  are  Lucke  v. 
Clothing  Cutters^  Assembly,  K.  of  L./*  wherein  it  was 
held  actionable  to  procure  the  discharge  of  "non-union"  em- 
ployes by  threatening  to  require  "union"  employes  to  quit 
work;  Jackson  v.  StanHeld,^^  wherein  the  plaintiff  was  made 
the  victim  of  a  boycott  by  retail  lumber  dealers,  and  the  case 

•  107  Mass.  sss. 
»i5iU.  S.  I  (i8g3). 
"66N.  Y.  83. 
»77  Md.  396  (1893). 
"36  N.  R345  (Ind.). 
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of  Moore  &  Co.  v.  Bricklayers'  Union  Trade  et  o/.^*  la 
the  last-mentioned  case  the  subject  was  discussed  at  con- 
siderable length  by  Judge  Taft,  of  the  Ohio  court.  The 
action  was  based  on  a  boycott  circular  issued  against  the 
plaintiff  with  the  object  of  inducing  bricklayers  not  to  work 
on  buildings  for  which  plaintiff  furnished  any  materials.  It 
was  held  that  this  boycott  was  unlawful  as  being  in  the  sense 
of  the  law  malicious,  and  apart  from  the  element  of  con- 
spiracy, would  constitute  a  ground  of  action.  Judge  Taft, 
after  discussing  the  authorities,  cited  Bowen  v. Hall  {supra), 
saying; 

'*It  follows  from  this  case  that  generally  where  one  in- 
duces another  to  do  a  legal  injury  to  a  third  with  the  intent 
to  benefit  himself  or  to  injure  such  third  person,  the  act  of 
inducement  is  without  cause  and  malicious.  It  must  also  be 
conceded  from  the  authorities  cited  that  if  the  material  men 
from  whom  Parker  Bros,  purchased  the  necessities  of  trade, 
for  no  reason  at  all  but  to  injure  Parker  Bros.,  combined  and 
refused  to  sell  them  anything  and  drove  them  out  of  busi- 
ness, Parker  Bros,  would  have  had  a  cause  of  action  against 
such  material  men." 

While  there  are  a  few  authorities  opposed  to  those  just 
quoted,  as  for  example  the  case  of  Bohn  Mfg.  Co.  v.  Mollis, 
Minnesota  Supreme  Court  (1893),  cited  at  the  beginning  of 
this  article,  yet  these  are  sufficient  to  show  that  the  weight 
of  judicial  opinion  in  this  country  is  in  favor  of  the  views 
expressed  by  the  dissenting  opinion  of  Lx>rd  Halsbury  in 
'Allen  V.  Flood.  Wherever  these  views  obtain,  it  would  in 
all  probability  be  held  that  a  man,  who  persuades  another 
not  to  trade  with  a  third  person,  for  the  purpose  thereby  of 
coercing  the  third  person  into  paying  him  a  debt  alleged  to 
be  due  him,  becomes  liable  to  such  third  person  in  an  action 
of  tort  on  the  ground  of  malice  in  the  procurement  of  the 
act  which  caused  the  injury.  As  we  have  seen  in  the  case  of 
Bowen  v.  Hall  (supra),  an  act  causing  injury  is  in  the  sense 
of  the  law  malicious  when  it  is  without  justification  or  ex- 
cuse, and  it  will  hardly  be  contended  that  a  creditor  is  justi- 
fied in  inflicting  the  injury,  which  must  result  from  a  boy- 
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cott,  because  of  the  existence  of  a  debt  due  from  the  person 
thus  injured.  The  creditor  has  the  ordinary  means  of  en- 
forcing the  collection  of  a  claim  through  resort  to  the  courts, 
and  any  injury  which  the  debtor  may  suffer  through  this 
lawful  method  cannot  be  the  ground  of  complaint.  Where 
the  creditor,  however,  pursues  the  extraordinary  plan  of 
boycott  for  the  collection  of  his  claim,  he  is,  according  to  the 
principles  stated  by  Lord  Halsbury  in  the  case  of  Allen  v. 
Flood,  inflicting  a  legal  injury  by  interfering  with  the  debt- 
or's rights  to  make  contracts  necessary  to  the  prosecution  of 
his  trade  or  business,  and  the  procurement  of  the  boycott 
being  for  the  purpose  of  inflicting  this  legal  injury,  is  a 
malicious  act;  because  without  legal  justification,  and  is 
therefore  actionable. 

On  the  other  hand,  where  the  principle  established  by  the 
court  in  Allen  v.  Flood  prevails,  namely,  that  malice  in  the 
procurement  of  an  act,  which  is  lawful  in  itself,  will  not  con- 
stitute a  ground  of  action  as  against  the  person  procuring 
it  to  be  done,  however  great  the  injury  inflicted,  it  would 
necessarily  be  held  that  as  a  merchant  may  legally  refuse  to 
deal  with  another  on  any  ground  whatever,  the  act  of  per- 
suading him  to  exercise  this  privilege,  however  malicious,  is 
not  actionable. 

Having  reference  to  the  modem  conditions  of  trade,  there 
would  seem  little  justification  for  drawing  a  distinction,  on 
the  ground  of  lawfulness  or  unlawfulness,  between  an  act 
which  brought  about  the  breach  of  an  existing  contract  to 
the  detriment  of  one  of  the  parties  thereto,  and  an  act  which 
deprives  a  man  of  the  opportunity  of  making  contracts  neces- 
sary to  the  conduct  of  his  trade  and  business. 

A  trader  such  as  the  plaintiff  in  the  Pennsylvania  case  of 
Mclntyre  v.  Weinert  {supra),  being  a  retail  produce  dealer, 
would  find  it  absolutely  necessary  to  the  conduct  of  his  busi- 
ness that  he  should  be  able  from  day  to  day  to  make  con- 
tracts for  supplies;  and  if  his  doing  so  is  unjustifiably  inter- 
fered with,  the  injury  sustained  is  certainly  as  great  as  if 
he  were  deprived  of  the  benefit  of  contracts  actually  made. 
Indeed,  the  injury  as  pointed  out  in  the  New  York  case  of 
'Rice  V.  Manley  (supra)  is  greater,  because  for  the  breach 
of  a  contract  he  would  have  a  right  of  action  as  against  the 
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Other  party  thereto.  That  there  is  a  legal  right  involved  in 
the  freedom  to  enter  into  contracts  of  buying  and  selling  is, 
it  is  submitted,  beyond  question,  and  an  injury,  consisting 
of  the  deprivation  of  this  right,  should  logically  be  r^;arded 
as  the  subject  of  legal  redress. 

In  addition  to  the  grounds  of  libel  and  malice,  which  have 
been  already  discussed,  the  plaintiff  in  the  Pennsylvania  case 
of  Mclntyre  v.  Weinert  (supra)  ^  stated  as  an  additional 
ground  of  his  action  the  fact  that  defendant  had  inflicted  the 
injury  complained  of  through  means  of  an  unlawful  com- 
bination. In  the  case  of  Allen  v.  Flood,  Lx>rd  Watson,  in 
his  opinion  sustaining  the  judgment  of  the  court,  expressly 
recognized  that  conspiracy  affords  in  certain  cases  a  special 
ground  for  action  to  recover  damages.  In  discussing  the 
case  of  Temperton  v.  Rassell^^  he  used  the  following  lan- 
guage: 

"I  do  not  think  it  necessary  to  notice  at  length  Temperton 
v.  Russell,  in  which  substantially  the  same  reasons  were  as- 
signed by  the  Master  of  the  Rolls  and  Lopes,  L.  J.,  as  in  the 
present  case.  It  is  to  my  mind  very  doubtful  whether  in  that 
case  there  was  any  question  before  the  court  with  regard 
to  the  effect  of  the  animus  of  the  actor  in  making  that  unlaw- 
ful which  would  otherwise  have  been  lawful.  The  only  find- 
ings of  the  jury  which  the  court  had  to  consider  were :  ( i ) 
That  the  defendants  had  maliciously  induced  certain  persons 
to  break  their  contracts  with  the  plaintiffs,  and  (2)  that  the 
defendants  had  maliciously  conspired  to  induce,  and  had 
thereby  induced,  certain  persons  not  to  make  contracts  with 
the  plaintiffs.  There  having  been  undisputed  breaches  of 
contract  by  the  persons  found  to  have  been  induced,  the  first 
of  these  findings  raised  the  same  question  which  had  been 
disposed  of  in  Lumley  v.  Gye.  According  to  the  second 
finding,  the  persons  induced  merely  refused  to  make  con- 
tracts, which  was  not  a  legal  wrong  on  their  part ;  but  the 
defendants  who  induced  were  found  to  have  accomplished 
their  object,  to  the  injury  of  the  plaintiffs,  by  means  of  un- 
lawful conspiracy — sl  clear  ground  of  liability  according  to 
Lumley  v.  Gye,  if,  as  the  court  held,  there  was  evidence  to 
prove  it." 
»L.  R.  (1893),  I  Q.  B.  D.  7^S- 
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Lord  Davey  also  in  his  opinion  in  support  of  the  judgment 
called  attention  to  the  fact  that  the  case  was  not  one  of  con- 
spiracy, thereby  indicating  that,  if  it  were,  the  views  of  the 
court  as  to  the  liability  of  the  defendant  might  have  been 
different  That  case  can  therefore  not  be  cited  as  authority 
for  the  proposition,  as  held  in  some  quarters,  that  nothing 
which  is  not  actionable  when  done  by  one  person  can  be 
actionable  or  unlawful  when  done  by  a  combination  of  per- 
sons. 

In  the  very  early  case  of  Gregory  v.  Brunswick,^^  the 
Duke  of  Brunswidc  and  others  as  defendants  were  held 
liable  in  an  action  of  damages  on  the  ground  of  conspiracy 
for  combining  to  hiss  the  plaintiff,  who  was  an  actor,  and 
actually  carrying  out  this  purpose,  though  it  was  expressly 
admitted  by  tiie  court  that  it  was  perfectly  lawful  for  anyone, 
without  preconcert,  to  express  his  disapproval  of  an  actor  in 
this  manner. 

In  Pennsylvania,  conspiracy  has  always  been  regarded  as 
furnishing  a  special  ground  for  an  action  of  tort.  Thus  in 
the  case  of  WUdee  v.  McKee^'^,  Justice  Sterrett  said : 

"It  cannot  be  doubted  that  trespass  on  the  case  for  con- 
spiracy to  defame  and  thereby  injure  another  in  his  par- 
ticular avocation  or  business  may  be  maintained  whenever, 
in  pursuance  of  such  unlawful  combination,  means  have  been 
employed  which  tended  to  effectuate  and,  to  a  greater  or  less 
extent,  accomplish  the  object  of  the  conspirators:  Mott  v. 
Danforth,  6  Watts,  304-6;  Haldeman  v.  Martin,  10  Barr. 
369;  Hood  V.  Palm,  8  Id.  237-9.  In  the  last  case  it  is  said : 
*A  conspiracy  to  defame  by  spoken  words,  not  actionable, 
would  be  a  subject  of  prosecution  by  indictment;  and  if  so, 
then  equallyso  a  subject  of  prosecution  by  action,by  reason  of 
the  presumption  that  injury  and  damage  would  be  produced 
by  the  combination  of  numbers.  Defamation  by  the  outcry 
of  numbers  is  as  resistless  as  defamation  by  the  written  act  of 
an  individual.  The  mode  of  publication  is  different ;  and  it  is 
for  this  reason  that  an  action  lies,  at  the  suit  of  one  who  has 
been  the  subject  of  a  conspiracy,  whenever  an  indictment 


^6  Man.  and  G.  205. 
"in  Pa.  335. 
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would  lie  for  it'  As  an  illustration  of  the  principle,  it  is 
said  an  indictment  lies  for  a  conspiracy  to  vex  or  annoy  an- 
other, for  instance,  to  hiss  a  play  or  an  actor,  right  or  wrong ; 
and  hence,  if  the  subject  of  sudi  a  conspiracy  has  been  dam- 
nified thereby,  a  civil  action  may  be  maintained." 

In  Cote  V.  Murphy,^^  in  discussing  the  right  of  action  of 
the  plaintifif  for  the  refusal  on  the  part  of  certain  dealers  to 
furnish  him  materials,  the  court,  through  Justice  Dean,  said : 

"We  assume,  so  far  as  concerns  defendants,  if  their  agree- 
ment was  unlawful,  or  if  lawful  it  is  carried  out  by  unlawful 
acts  to  the  damage  of  plaintiff,  the  judgment  should  stand. 
The  authorities  of  this  state  go  to  show  that  while  the  act 
of  an  individual  may  not  be  unlawful,  yet  the  same  act  when 
committed  by  a  combination  of  two  or  more  may  be  unlawful 
and  thereby  be  actionable." 

The  exact  opposite  of  this  doctrine  was  stated  by  Justice 
Mitchell  in  the  case  of  Bohn  Mfg.  Co.  v.  Hollis  (supra), 
who  said : 

"What  one  man  may  lawfully  do  singly  two  or  more  may 
lawfully  agree  to  do  jointly.  The  number  who  unite  to  do 
the  act  cannot  change  its  character  from  lawful  to  unlawful. 
The  gist  of  a  private  action  for  the  wrongful  act  of  many 
is  not  the  combination  or  conspiracy,  but  the  damage  done 
or  threatened  to  the  plaintiff  by  the  acts  of  the  defendants. 
If  the  act  be  lawful,  the  combination  of  many  to  commit 
it  may  aggravate  the  injury,  but  cannot  change  the  char- 
acter of  the  act." 

Of  course,  there  are  certain  conspiracies,  such  as  combina- 
tions in  restraint  of  trade,  which  are  not  enforceable  as  be- 
tween the  parties  themselves,  and  which  may  be  the  subject 
of  indictment  because  of  the  injury  to  the  public,  but  which 
do  not  form  the  ground  of  an  action  at  the  instance  of  an 
individual.  The  authorities,  however,  would  seem  to  make 
a  distinction  between  conspiracies,  which  affect  an  individual 
simply  as  one  member  of  a  community  generally  affected  by 
it,  and  a  conspiracy  which  is  directed  in  a  given  case  toward 
a  particular  individual  with  the  design  of  inflicting  injury 
upon  him  in  his  person,  reputation  or  business.    In  the  case 

*  159  Pa.  420. 
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of  a  number  of  merchants,  for  example,  who  by  combina- 
tion advance  the  price  of  an  article  of  food,  they  may  be  sub- 
jected to  an  indictment,  but  would  not  be  amenable  to  a  civil 
action  at  the  hands  of  some  person  who  was  obliged  by 
reason  of  the  combination  to  pay  more  for  the  partioilar 
article  of  food  affected  by  it;  but  it  is  submitted  the  case 
would  be  different  if  these  merchants  entered  into  an  agree- 
ment not  to  sell,  except  at  an  extortionate  price  or  not  to  sell 
at  all,  their  products  to  a  certain  individual  to  his  detriment 
In  such  a  case  if  the  combination  is  in  the  sense  of  the  law 
unlawful,  it  is  quite  clear  that  the  particular  individual  in- 
jured should  be  able  to  obtain  redress  by  an  action  of  con- 
piracy  against  any  one  or  all  of  the  members  of  the  com- 
bination. 

What  constitutes  an  unlawful  combination,  which  will 
give  a  right  to  civil  action  to  persons  injured  by  it,  was  dis- 
cussed by  Justice  Dean  in  the  case  cited.    He  says : 

"A  dictum  of  Lord  Denman  in  R.  v.  Seward,  i  A.  &  E. 
711,  gives  this  definition  of  a  conspiracy:  'It  is  either  a 
combination  to  procure  an  imlawful  object  or  to  procure  a 
lawful  object  by  unlawful  means.'  This  leaves  still  undeter- 
mined the  meaning  to  be  given  the  words  lawful  and  unlaw- 
ful in  their  connection  in  the  antithesis.  An  agreement  may 
be  tmlawful  in  the  sense  that  the  law  will  not  aid  in  its  en- 
forcement, or  recognize  it  as  binding  upon  those  who  have 
made  it,  yet  not  unlawful  in  the  sense  that  it  will  punish  those 
who  are  parties  to  it,  either  criminally  or  by  a  verdict  in  dam- 
ages. Lord  Denman  is  reported  to  have  said  afterwards  in  R. 
V.  Heck,  9  A.  &  E.  690,  that  his  definition  was  not  very  cor- 
rect.   See  note  to  sec.  2291,  Wharton's  Criminal  Law. 

"It  is  conceded,  however,  in  the  case  in  hand,  any  one  of 
defendants,  acting  for  himself,  had  a  right  to  refuse  to  sell 
to  those  favoring  the  eight  hour  a  day,  and  so,  acting  for 
himself,  had  the  right  to  dissuade  others  from  selling.  If 
the  act  were  imlawful  at  all,  it  was  because  of  the  combina- 
tion of  a  number.  Gibson,  J.,  in  Com.  v.  Carlisle,  Brightl/s 
R.  39,  says :  'Where  the  act  is  lawful  for  the  individual,  it 
can  be  the  subject  of  conspiracy  when  done  in  concert,  only 
where  there  is  a  direct  intention  that  injury  shall  result  from 
it,  or  where  the  object  is  to  benefit  the  conspirators  to  the 
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prejudice  of  the  public  or  the  oppression  of  individuals,  and 
where  such  prejudice  or  oppression  is  the  natural  and  neces- 
sary consequence/  " 

Upon  the  principles  here  set  out  is  not  an  agreement 
among  a  number  to  refuse  to  sell  supplies  to  a  debtor  of  one 
of  them  the  object  of  coercing  him  into  paying  the  debt  a 
conspiracy,  which  gives  the  debtor  a  right  of  action  if  he 
suffers  damages  from  it?  Such  an  agreement  unquestion- 
ably establishes  an  artificial  restraint  upon  the  freedom  of 
trade,  and  is  a  direct  infringement  upon  the  rights  of  a 
trader  to  obtain  his  supplies  from  such  persons  as  would 
ordinarily,  if  not  restrained,  be  willing  to  sell  to  him.  No 
merchant  would,  under  ordinary  conditions,  refuse  to  sell  to 
another  if  paid  in  cash  the  full  price  demanded  for  the  article 
sought  to  be  purchased ;  and  when  he  refuses  to  do  this  in  a 
given  case  by  reason  of  being  party  to  an  agreement,  it  is 
perfectly  apparent  that  an  artificial  barrier  to  trade  has  been 
set  up  between  him  and  the  person  offering  to  purchase,  to 
the  detriment  of  the  latter. 

Debt-collecting  agreements  of  the  kind  under  discussion, 
whether  evidenced  by  the  by-laws  of  an  association  or  other- 
wise, usually  make  it  obligatory  upon  the  creditor  in  the 
first  instance  to  notify  the  other  members  that  the 
debt  has  not  been  paid  and  then  make  it  incumbent  upon 
all  the  members  to  refuse  to  sell  to  the  delinquent  debtor. 
Thus  the  latter,  though  he  be  an  honest  debtor,  unable  to 
pay,  but  willing  to  do  so,  if  given  time,  is  deprived  of  any 
opportunity  to  seek  indulgence  at  the  hands  of  his  creditor, 
and  also  of  the  means  of  continuing  in  business  and  secur- 
ing thereby  the  means  to  discharge  the  debt.  Thus  not  only 
does  such  an  agreement  deprive  the  debtor  affected  by  it  of 
his  right  to  freely  enter  into  contracts,  as  he  would  be  able 
to  do,  under  normal  conditions,  but  totally  interferes  with 
the  relations  which  would  ordinarily  exist  between  debtor 
and  creditor. 

Again,  the  agreement  has  a  necessary  tendency,  when  set 
in  operation  against  a  debtor  who  disputes  the  claim,  to  de- 
prive him  of  his  legal  right  to  have  the  claim  adjudicated  in 
the  courts  by  due  process  of  law.  If  the  members  of  the 
combination  have  been  able  to  establish  a  monopoly  in  the 
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supplies  which  the  debtor  may  need,  it  is  perfectly  apparent 
that  he  may  find  it  rather  to  his  advantage  to  pay  even  an 
unjust  claim  than  to  be  deprived  of  the  means  of  continuing 
his  business.  The  Massachusetts  case  of  Weston  v.  Bami" 
coat  (supra)  called  attention  to  this  phase  of  illegality,  when 
it  suggested  that  the  organization  in  that  case  might  have 
been  found  to  be  a  "mere  scheme  to  oust  the  courts  of  their 
jurisdiction  and  to  enforce  colorable  claims  of  the  members 
by  a  boycott,  intended  to  take  the  place  of  legal  process." 

A  combination  fraught  with  such  consequences  to  persons 
injuriously  affected  by  it  is  necessarily  vexatious,  harmful 
and  bad  on  grounds  of  public  policy,  and  should  therefore  be 
regarded  as  a  conspiracy,  which  would  constitute  the  basis 
of  an  action  of  damages  brought  against  any  or  all  of  the 
members  by  a  debtor  whom  it  has  injuriously  affected  in  his 
trade  and  business. 

This  conclusion  is  strongly  sustained  by  the  case  of  Hart- 
nett  v.  Plumbers^  Supply  Ass'n,^^  wherein  proceedings  in 
the  nature  of  quo  warranto  were  instituted  to  forfeit  the 
charter  of  an  Association  organized  for  the  purpose  of  "pro- 
moting pleasant  relations  amongst  its  members,  discussing, 
arbitrating  and  settling  all  matters  pertaining  to  the  pros- 
perity and  promotion  of  the  jobbing  plumbers'  supply  busi- 
ness, and  establishing  and  maintaining  a  place  for  social 
meetings,"  on  the  groimd  that  the  Association  was  exceeding 
its  charter  privileges  by  collecting  the  debts  due  members 
upon  the  boycott  plan.  The  court  decreed  a  franchise  of 
the  charter.  In  the  course  of  his  opinion  Justice  Barker 
said: 

"In  short,  these  proceedings  against  the  alleged  debtors 
of  its  members,  instituted  by  the  corporation  under  the  pre- 
tended sanction  of  its  corporate  franchises,  are  a  method  of 
supplanting  the  courts  by  the  private  machinery  of  the  cor- 
poration, of  compelling  such  persons  to  pay  what  its  mem- 
bers demand  by  means  of  threatening  to  expose  to  certain 
dealers  their  alleged  delinquencies  by  actually  informing 
such  dealers  that  the  persons  owe  overdue  accounts,  and  by 
preventing  such  persons  from  obtaining  credit  from  a  num- 

^169  Mass.  229  (1891). 
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ber  of  dealers  in  goods  needed  in  the  business  which  such 
persons  are  carrying  on. 

"This  private  corporation  assumes,  in  the  exercise  of  what 
it  claims  to  be  the  corporate  privileges  conferred  by  its 
charter,  to  require  other  persons  to  submit  their  controver- 
sies to  arbitration,  dictates  the  terms  upon  which  trade  shall 
be  carried  on  by  other  persons,  and  requires  other  persons, 
under  penalties,  practically  severe,  to  submit  to  it  their 
reasons  for  their  conduct  in  matters  with  which  it  has  no 
concern." 

In  deciding  that  petitioner,  who  was  a  debtor  affected  by 
the  boycott,  had  suffered  legsd  injury,  which  under  the  quo 
warranto  statutes  of  Massachusetts  entitled  him  to  institute 
the  proceedings,  the  court  said : 

"The  credit  of  a  tradesman  is  an  important  and  often  his 
most  considerable  resource,  and  he  has  a  right  to  rely  upon 
and  to  use  it  in  endeavoring  to  do  business.  No  one  has  the 
right  to  attempt  to  destroy  or  to  injure  his  credit  unless  the 
person  so  attempting  can  show  that  his  own  legitimate  in- 
terests require  such  action.  Assuming  that  the  legitimate  in- 
terests of  sellers  of  plumbers'  supplies  may  justify  such  per- 
sons in  informing  each  other  that  a  customer  of  one  of  them 
has  not  paid  for  purchases,  and  in  agreeing  with  each  other 
to  sell  him  no  goods  except  for  cash  paid  before  delivery, 
the  respondent  has  no  justification  for  its  interference  with 
the  petitioner's  business.  The  respondent  is  a  legal  person 
other  than  and  distinct  from  its  members.  It  is  not  a  seller 
of  plumbers'  supplies,  and  has  no  interest  in  that  market 
and  no  legitimate  concern  with  the  question  of  who  shall 
purchase  in  that  market  upon  credit.  When  without  being 
engaged  in  the  trade  or  in  any  relation  by  which  its  legiti- 
mate interests  are  affected  by  the  question  whether  the  peti- 
tioner shall  have  credit  in  tihat  market,  the  respondent  as- 
sumes to  notify  sellers  of  such  goods  that  the  petitioner  has 
not  paid  his  accounts,  and  to  debar  a  considerable  number 
of  dealers  from  selling  to  him  upon  credit,  his  right  to  an 
open  market  and  to  proffer  his  credit  without  officious  inter- 
ference from  persons  who  have  no  legitimate  interest  in  the 
question  whether  he  shall  buy  upon  credit,  is  injured  and  put 
in  hazard." 
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This  Opinion  has  been  quoted  at  length  because  it  bears 
upon  the  second  branch  of  the  question  proposed,  namely : 
whether  a  debtor  injured  by  a  boycott  has  any  right  of  re- 
dress as  against  the  Association  through  which  it  was  insti- 
tuted. In  this  case  it  was  held  that  refusal  to  extend  credit 
at  the  instance  of  the  Association  was  a  legal  wrong,  for 
which  the  wronged  person  was  entitled  to  redress,  because 
the  Association  had  no  legitimate  interest  to  serve  in  the 
matter. 

If  this  case  should  be  followed  it  is  quite  clear  that  charters 
of  the  various  trade  associations  organized  for  the  purpose 
of  collecting  debts  of  members  upon  the  plan  indicated 
should  be  forfeited,  for  in  all  instances  it  will  probably  be 
found  that  their  charters  do  not  expressly  authorize  the 
canying  out  of  such  a  purpose  any  more  than  did  the  charter 
considered  in  the  Massachusetts  case. 

In  view  of  the  many  objections  to  the  boycott  plan  of  col- 
lecting debts,  it  will  in  all  likelihood  never  be  approved  as 
legitimate  by  the  courts.  The  origin  of  the  term  boycott 
itself  is  surrounded  by  circumstances  of  illegality  and  op- 
pression, as  will  appear  from  the  language  of  Mr.  Justin 
McCarth/s  work,  "England  Under  Gladstone,"  which  may 
appropriately  conclude  this  article : 

"The  strike  was  supported  by  a  form  of  action,  or  rather 
inaction,  which  soon  became  historical.  Captain  Boycott 
was  an  Englishman,  an  agent  of  Lord  Eame,  and  a  farmer 
of  Lough  Mask,  in  the  wild  and  beautiful  district  of  Conne- 
mara.  In  his  capacity  as  agent  he  had  served  notices  upon 
Lord  Earne's  tenants,  and  the  tenants  suddenly  retaliated  in 
the  most  unexpected  way  by,  in  the  language  of  schools  and 
society,  sending  Captain  Boycott  to  Coventry  in  a  very  thor- 
ough manner.  The  population  of  the  region  for  miles  around 
resolved  not  to  have  anything  to  do  with  him,  and,  as  far  as 
they  could  prevent  it,  not  to  allow  any  one  else  to  have  any- 
thing to  do  with  him.  His  life  appeared  to  be  in  danger; 
he  had  to  claim  police  protection.  His  servants  fled  from 
his  as  servants  flee  from  their  masters  in  some  plague- 
stricken  Italian  city.  The  awful  sentence  of  exconmiunica- 
tion  could  hardly  have  rendered  him  more  helplessly  alone 
for  a  time ;  no  one  would  work  for  him ;  no  one  would  supply 
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him  with  food.  He  and  his  wife  had  to  work  in  their  own 
fields  themselves,  in  most  unpleasant  imitation  of  the 
Theocritian  shepherds  and  shepherdesses,  and  play  out  their 
grim  eclogue  in  their  deserted  fields,  with  the  shadows  of 
armed  constabulary  ever  at  their  heels.  The  Orangemen  of 
the  north  heard  of  Captain  Boycott  and  his  sufferings,  and 
the  way  in  which  he  was  holding  his  ground,  and  they  organ- 
ized assistance  and  sent  him  down  armed  laborers  from 
Ulster.  To  prevent  civil  war,  the  authorities  had  to  send 
a  force  of  soldiers  and  police  to  Lough  Mask,  and  Captain 
Boycott's  harvests  were  brought  in,  and  his  potatoes  dug, 
by  the  armed  Ulster  laborers,  guarded  always  by  the  little 
army." 

Francis  B.  Bracken. 
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MERCE CLAUSE  OF  THE  FEDERAL 
CONSTITUTION. 

Article  i,  Section  8,  of  the  Constitution  of  the  United 
States  provides  that  "the  Congress  shall  have  power  .  .  . 
to  regulate  commerce  with  foreign  Nations  and  among  the 
several  States,  and  with  the  Indian  Tribes."  The  object  of 
this  paper  is  to  consider  what  relation,  if  any,  insurance,  as 
carried  on  by  corporations  of  one  state  with  the  people  of 
other  states,  bears  to  "commerce  among  the  seversd  states." 
As  the  solution  of  this  question  depends,  first,  upon  the  mean- 
ing of  the  words  "commerce  among  the  several  states,"  and 
second,  upon  the  nature  of  insurance,  the  subject  will  be 
discussed  under  these  heads. 

I.  The  Commerce  Clause. 

It  is  an  interesting  fact  that  at  the  beginning  of  the  pres- 
ent century — several  years  after  the  adoption  of  the  Consti- 
tution— ^there  was  nothing  deserving  of  the  title  "com- 
merce among  the  several  states."  The  various  scattered 
colonial  communities  received  from  abroad  whatever  neces- 
saries were  not  produced  in  their  immediate  vicinities. 
Travel  from  one  colony  to  another  was  burdensome  and  in- 
frequent. We  read  that  when  the  national  government  was 
removed  from  Philadelphia  to  Washington  its  goods  were 
sent  down  the  river  in  a  frail  bark,  and  the  President  and  his 
wife,  proceeding  by  land,  were  lost  in  the  woods  beyond  Bal- 
timore. The  Alleghany  mountains  constituted  an  almost 
insurmountable  barrier  between  what  was  then  known  as 
the  East  and  the  West  In  spite  of  this,  however,  the  jeal- 
ousies which  had  already  existed  between  the  colonies,  their 
selfishness  towards  each  other,  and  the  frequent  discrimina- 
tions by  one  colony  against  another,  warned  the  f  ramers  of 
the  Constitution  that  if  there  ever  should  be  commerce 
among  the  several  states  it  must  be  regulated  by  the  national 
government. 

717 
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In  the  consideration  by  the  Supreme  Court  of  this  part  of 
the  commerce  clause,  it  has  never  been  even  suggested  that 
the  words  bear  less  than  their  usual  signification.  That 
court  has,  however,  in  certain  cases,  given  them  a  larger 
meaning  than  ordinarily  attaches  to  them.  In  order  to  in- 
telligently apply  these  decisions  of  the  Supreme  Court  to  our 
subject,  it  is  desirable  to  first  briefly  consider  the  usual  or 
common  signification  of  the  words  "commerce  among  the 
several  states/' 

"Commerce"  is  defined  to  be  "interchange  of  goods,  mer- 
chandise or  property  of  any  kind."  It  is  trade  or  traffic 
and  includes  the  instnmientalities  of  trade  or  traffic 

"Among,"  if  standing  alone,  might  be  broad  enough  to  be 
construed  within  or  throughout  In  the  connection,  how- 
ever, in  which  it  is  used,  this  construction  is  impossible  and 
must  be  limited.  "Among  the  several  states"  evidentiy 
means  between  the  several  states. 

The  word  "states"  seems  perhaps  more  indefinite  than 
either  the  words  "commerce"  or  "among."  Woolsey  in  his 
"Introduction  to  International  Law,"  Section  36,  defines  a 
state  to  be  "a  community  of  persons  living  within  certain 
limits  of  territory,  tmder  a  permanent  organization,  which 
aims  to  secure  the  prevalence  of  justice  by  self-imposed  law." 
The  uncertainty  attaching  to  the  word  "states"  arises  from 
the  fact  that  it  is  sometimes  popularly  used  to  indicate  cer- 
tain portions  of  land  contained  within  given  geographical 
limits.  This  conception  of  the  word  is  as  narrow  as  it  is 
inaccurate.  The  state  is,  in  reality,  the  whole  people  of  one 
body  politic.  When  we  further  consider  that  the  body  politic 
is  not  organized  for  the  purpose  of  engaging  in  commercial 
transactions,  but  that  such  transactions  occur  between  the  in- 
dividuals who  constitute  the  body  politic,  we  may  conclude 
that  commerce  between  the  several  states  means  commerce 
between  an  individual  or  individuals  of  one  state  and  an  in* 
dividual  or  individuals  of  another  state.  In  short,  the 
obvious  intent  of  the  commerce  clause  is  not  to  draw 
geographical  lines  as  such,  but  to  protect  persons,  viz.,  the 
persons  of  one  state  against  the  jealousies,  selfishness  and 
discriminations  of  other  states. 

The  usual  and  common  signification  of  the  phrase  "com- 
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merce  among  the  several  states"  appears  therefore  to  be  an 
exchange  of  property  between  the  people  of  one  state  and 
the  people  of  another  state  or  other  states.  As  already  re- 
marked, it  has  never  been  held  that  the  phrase  should  be 
limited  within  a  narrower  scope,  but,  on  the  contrary,  its 
meaning  has  been  somewhat  enlarged  by  the  Supreme  Court. 

Whenever  this  clause  has  been  presented  to  it,  the  Supreme 
Court  has  been  obliged  to  consider  directly  whether  a  par- 
ticular statute  is  a  regulation  of  commerce,  which  indirectly 
raises  the  question  whether  the  subject-matter  of  the  statute 
is  commerce.  General  broad  definitions  of  the  word  "com- 
merce" are  nothing  more  than  dicta  except  in  so  far  as  the 
definition  was  necessary  to  the  decision  of  the  case  in  which 
it  was  given.  As  to  these  dicta,  however,  it  should  be  noted 
that  even  in  them  there  have  been  no  suggestions  that  the 
words  of  the  conmierce  clause  bear  less  than  their  usual  sig- 
nification. Consequently,  we  approach  the  cases  which  de- 
cide secondarily  what  is  meant  by  "commerce  among  the 
several  states,"  but  primarily  what  constitutes  a  regulation 
of  that  conmierce,  in  order  to  ascertain  to  what  extent,  if 
any,  the  Supreme  Court  in  determining  the  latter  has  added 
to  the  ordinary  meaning  of  the  former. 

Before  proceeding  in  this  it  is  interesting  to  note  the 
historical  fact  as  set  forth  by  Messrs.  Prentice  and  Eagen  in 
their  exhaustive  and  useful  work  upon  this  clause,  page  14, 
that  for  thirty-five  years  after  the  framing  and  adoption  of 
the  Constitution,  no  case  involving  the  extent  of  this  power 
arose  in  the  Federal  Supreme  Court  "Before  the  year 
1840,"  the  text  continues,  "the  construction  of  this  clause  had 
been  involved  in  but  five  cases  submitted  to  the  Supreme 
Court  of  the  United  States.  In  i860  the  number  of  cases 
in  that  court  involving  its  construction  had  increased  to 
twenty;  in  1870  the  number  was  thirty;  by  1880  the  number 
had  increased  to  seventy-seven;  in  1890  it  was  one  hundred 
and  forty-eight;  while  at  the  present  time"  (1898)  "it  is 
not  less  Uian  two  hundred  and  thirteen.  In  the  State  Courts 
and  United  States  Circuit  and  District  Courts  the  progress  is 
not  less  significant  In  1840  this  clause  of  the  Constitution 
had  been  involved  in  those  courts  in  forty-eight  cases  only. 
In  i860  the  number  had  increased  to  one  htmdred  and  sixty- 
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four;  in  1870  it  was  two  hundred  and  thirty-eight;  in  1880 
it  was  four  hundred  and  ninety-four;  in  1890  it  was  eight 
hundred,  while  at  the  present  time"  (1898)  "it  is  nearly 
fourteen  hundred."  And  the  authors  remark  that  "such 
a  history  as  this  can,  it  is  believed,  find  its  parallel  in  no  other 
branch  of  constitutional  law.  To  this  field  has  been  transferred 
in  large  part  the  modem  battle  of  states'  rights.  .  .  . 
More  significant  than  all,  we  find  here  in  the  majority  of 
cases  the  element  of  discrtmination  by  one  state  against  an- 
other, showing  that  the  old  Hellenic  appetite  which  found  its 
satisfaction  in  the  commercial  chaos  of  the  Confederation 
has  been  neither  extinguished  nor  slaked."  The  purpose  of 
the  commerce  clause  being  to  prevent  this  discrimination,  it 
will,  wherever  possible,  be  given  a  construction  equal  to  the 
accomplishment  of  that  purpose. 

The  cases  which  relate  to  the  regulation  of  interstate  com- 
merce arise  upon  two  lines  of  legislation, — state  and  na- 
tional. In  almost  all  cases  the  regulation  out  of  which  the 
complaint  grows  has  not  been  directly  of  commerce  itself, 
but  of  one  or  more  of  the  instrumentalities  of  commerce, 
Conmierce  is  the  exchange  of  property,  while  its  instrumen- 
talities are  the  means  by  which  that  exchange  is  effected. 
Consequently,  the  Supreme  Court  has  been  called  upon  to 
consider,  first,  whether  the  commerce  clause  is  broad  enough 
to  include  the  instrumentalities  of  commerce,  and  second,  in 
each  case,  with  few  exceptions,  whether  or  not  the  particular 
regulation  before  it  is  a  regulation  of  an  instrumentality. 
This  distinction  is  an  important  one,  and  should  not  be  lost 
sight  of  in  a  discussion  of  the  matter  before  us,  which  di- 
rectly raises  the  question  as  to  what  relation  insurance  hesivs 
to  commerce  itself,  irrespective  of  its  instrumentalities,  as 
well  as  suggests,  possibly,  the  further  question,  whether  or 
not  insurance  is  also  an  instrumentality  of  commerce. 
It  is  with  the  first  question  that  we  are  at  present  concerned. 
In  order,  however,  to  understand  the  exact  position  which 
the  Supreme  Court  has  taken,  it  is  necessary  to  consider 
a  few  of  the  leading  cases  that  deal  with  the  regulation  of 
the  instrumentalities  of  commerce  before  considering  those 
which  directly  decide  whether  or  not  a  particular  transaction 
or  line  of  transactions  constitute  commerce  itself. 
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The  discussion  was  opened  by  the  leading  case  of  Gibbons 
V.  Ogden,  g  Wheat,  i.  In  his  opinion  delivered  in  that  case, 
Mr.  Chief  Justice  Marshall,  than  whom  there  has  never  been 
an  abler  expounder  of  the  Constitution,  defined  in  unmis- 
takable terms  the  broad  and  liberal  spirit  in  which  the  instru- 
ment is  to  be  interpreted.  Upon  this  subject  he  said :  "This 
instrument  contains  an  enumeration  of  powers  expressly 
granted  by  the  people  to  their  government.  It  has  been  said 
that  these  powers  ought  to  be  construed  strictly.  But  why 
ought  they  to  be  so  construed  ?  Is  there  one  sentence  in  the 
Constitution  which  gives  countenance  to  this  rule?  .  .  . 
If  they  contend  for  that  narrow  construction  which,  in  sup- 
port of  some  theory  not  to  be  found  in  the  Constitution, 
would  deny  to  the  government  those  powers  which  the  words 
of  the  grant,  as  usually  understood,  import,  and  which  are  con- 
sistent with  the  general  views  and  objects  of  the  instriunent; 
for  that  narrow  construction,  which  would  cripple  the  gov- 
ernment, and  render  it  unequal  for  the  objects  for  which 
it  is  declared  to  be  instituted,  and  to  which  the  powers  given, 
as  fairly  understood,  render  it  competent;  then  we  cannot 
perceive  the  propriety  of  this  strict  construction,  nor  adopt 
it  as  the  rule  by  which  the  Constitution  is  to  be  expounded. 
As  men  whose  intentions  require  no  concealment  generally 
apply  the  words  which  most  directly  and  aptly  express  the 
ideas  they  intend  to  convey,  the  enlightened  patriots  who 
framed  our  Constitution,  and  the  people  who  adopted  it, 
must  be  understood  to  have  employed  words  in  their  natural 
sense,  and  to  have  intended  what  they  have  said.  .  .  . 
We  know  of  no  rule  for  construing  the  extent  of  such  pow- 
ers, other  than  is  given  by  the  language  of  the  instrument 
which  confers  them,  taken  in  connection  with  the  purposes 
for  which  they  were  conferred,     .     .     . 

"The  subject  to  be  regulated  is  commerce;  and  our  Consti- 
tution being,  as  was  aptly  said  at  the  bar,  one  of  enumera- 
tion, and  not  of  definition,  to  ascertain  the  extent  of  the 
power,  it  becomes  necessary  to  settle  the  meaning  of  the 
word.  The  counsel  for  the  appellee  would  limit  it  to  traffic, 
to  bu)ring  and  selling,  or  to  the  interchange  of  commodities, 
and  do  not  admit  that  it  comprehends  navigation.  This 
would  restrict  a  general  term,  applicable  to  many  objects, 
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to  one  of  its  significations.  Commerce,  undoubtedly,  is 
traffic,  but  it  is  something  more:  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between  nations,  and  parts 
of  nations,  in  all  its  branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse.  .  .  .  The  word 
used  in  the  Constitution,  then,  comprehends,  and  has  been 
always  understood  to  comprehend,  navigation  within  its 
meaning;  and  a  power  to  regulate  navigation  is  as  expressly 
granted  as  if  that  term  had  been  added  to  the  word  'com- 
merce!  " 

In  the  above  quotation  Mr.  Chief  Justice  Marshall  has  in- 
dicated the  error  of  limiting  a  general  term,  applicable  to 
many  objects,  to  one  of  its  significations.  The  regulation  of 
commerce  is  undoubtedly  the  regulation  of  traffic  or  trade  or 
exchange  directly.  In  the  sense  in  which  the  phrase  is  used 
in  the  Constitution,  however,  it  includes  something  more, 
viz.,  the  regulation  of  the  instrumentalities  of  traffic  or  trade 
or  exchange.  In  short,  the  word  "commerce,"  with  reference 
to  its  regulation,  expresses  the  conmiercial  intercourse  be- 
tween the  parts  of  our  nation,  which  may  thus  be  regulated 
by  prescribing  rules  for  carrying  on  that  intercourse  as  well 
as  rules  directly  regulating  what  we  have  before  referred  to 
as  commerce  itself;  but  more  often  by  the  former,  as  in  the 
statute  passed  upon  in  the  case  of  Gibbons  v.  Ogden. 

It  was  held  in  that  case  that  certain  laws  of  New  York 
which  granted  to  two  men  the  exclusive  right  to  navigate  all 
the  waters  within  the  jurisdiction  of  that  state,  with  boats 
moved  by  steam  or  fire  for  a  term  of  years,  amounted  to  a 
regulation  of  conmierce.  And  while  the  language  of  Mr. 
Chief  Justice  Marshall  might,  at  first  glance,  suggest  that 
he  intended  to  enlarge  the  common  significance  of  the  com- 
merce clause,  yet  considered  in  relation  to  the  question  before 
the  court,  it  merely  amounts  to  an  authoritative  declaration 
that,  as  navigation  is  one  of  the  necessary  instrumentalities 
of  commerce,  the  regulation  of  it  is  a  regulation  of  com- 
merce. Every  complete  commercial  transaction  consists  of 
a  number  of  dependent  parts,  and  in  so  far  as  any  of  the 
latter  are  regulated,  there  is  to  that  extent  a  regulation  of 
commerce.  If,  for  instance,  transportation  constitutes  part 
of  a  commercial  transaction,  a  regulation  of  the  transporta- 
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tion  is  a  partial  regulation  of  commerce.    Likewise  of  all 
other  parts  of  the  transaction. 

The  principle  just  referred  to  has  been  recognized  and  re- 
asserted in  many  cases  to  which,  with  one  exception,  refer- 
ence need  not  now  be  made.  The  case  of  the  Pensacola  Tele- 
graph Company  v.  The  Western  Union  Telegraph  Company, 
96  United  States  i,  illustrates  the  extent  to  which  the  prin- 
ciple entmciated  in  Gibbons  v.  Ogden  may  be  carried.  An 
act  of  Congress  declared  that  the  erection  of  telegraph  lines 
should,  as  against  state  interference,  be  free  to  all  who 
might  accept  its  terms  and  conditions,  and  that  a  telegraph 
company  of  one  state  should  not,  after  accepting  them,  be 
excluded  by  another  state  from  prosecuting  its  business 
within  her  jurisdiction.  A  subsequent  statute  of  the  State 
of  Florida  granted  to  the  Pensacola  Telegraph  Company 
the  exclusive  right  of  establishing  and  maintaining  lines  of 
electric  telegraph  as  therein  specified.  This  statute  was  held 
to  be  in  conflict  with  the  act  of  Congress,  and  therefore  in- 
operative against  a  corporation  of  another  state  entitled  to 
the  privileges  which  that  act  conferred.  The  question 
whether  or  not  the  telegraph  is  an  instrumentality  of  com- 
merce was  determined  in  the  affirmative.  Upon  this  subject 
Mr.  Chief  Justice  Waite  said :  "Since  the  case  of  Gibbons  v. 
Ogden,  9  Wheat  i,  it  has  never  been  doubted  that  com- 
mercial intercourse  is  an  element  of  conmierce  which  comes 
within  the  r^^ulating  power  of  Congress.  Post-offices  and 
post-roads  are  established  to  facilitate  the  transmission  of  in- 
telligence. Both  conmierce  and  the  postal  service  are  placed 
within  the  power  of  Congress,  because,  being  national  in 
their  operation,  they  should  be  under  the  protecting  care  of 
the  national  government 

"The  powers  thus  granted  are  not  confined  to  the  instru- 
mentalities of  commerce,  or  the  postal  service  known  or  in  use 
when  the  Constitution  was  adopted,  but  they  keep  pace  with 
the  progress  of  the  country,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances.  They  extend  from 
the  horse  with  its  rider  to  the  stage  coach,  from  the  sailing 
vessel  to  the  steamboat,  from  the  coach  and  the  steam- 
boat to  the  railroad,  and  from  the  railroad  to  the  telegraph, 
as  these  new  agencies  are  successively  brought  into  use  to 
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meet  the  demands  of  increasing  population  and  wealth. 
They  were  intended  for  the  government  of  the  business  to 
which  they  relate,  at  all  times  and  under  all  circumstances. 
As  they  were  intrusted  to  the  general  government  for  the 
good  of  the  nation,  it  is  not  only  the  right,  but  the  duty,  of 
Congress  to  see  to  it  that  intercourse  among  the  states  and 
the  transmission  of  intelligence  are  not  obstructed  or  un- 
necessarily encumbered  by  state  legislation/' 

The  long  line  of  cases,  of  which  the  foregoing  are  illustra- 
tions, hold  that  commerce  may  be  regulated  by  the  regvAz- 
tion  of  its  instrumentalities,  and  determine  what  those  in- 
strumentalities are.  This  brings  us  to  a  consideration  of  an- 
other line  of  cases  which  treat  directly  of  what  constitutes 
commerce  itself.  This  line  is  as  short  as  the  other  is  long. 
For  our  purpose  only  two  need  be  cited.  The  first  undoubt- 
edly enlarges  the  usual  and  common  signification  of  the  com- 
merce clause.  In  the  Passenger  Cases,  7  Howard,  283,  it  was 
held  that  a  state  law  which  required  the  masters  of  vessels, 
engaged  in  foreign  commerce,  to  pay  a  certain  sum  to  a  state 
officer,  on  account  of  every  passenger  brought  from  a  foreign 
country  into  the  state,  or  before  landing  any  alien  passenger 
in  the  state,  was  inoperative  by  reason  of  its  conflict  with 
the  commerce  clause  of  the  Constitution.  After  referring  to 
a  dictum  of  Mr.  Chief  Justice  Marshall  in  Gibbons  v.  Og- 
den,  Mr.  Chief  Justice  McLean  says :  "The  transportation  of 
passengers  is  regulated  by  Congress.  More  than  two  pas- 
sengers for  every  five  tons  of  the  ship  or  vessel  are  pro- 
hibited, under  certain  penalties;  and  the  master  is  required 
to  report  to  the  collector  a  list  of  the  passengers  from  a 
foreign  port,  stating  the  age,  sex  and  occupation  of  each, 
and  the  place  of  their  destination.  In  England,  the  same 
subject  is  regulated  by  act  of  Parliament,  and  the  same  thing 
is  done,  it  is  believed,  in  all  commercial  countries.  If  the 
transportation  of  passengers  be  a  branch  of  commerce,  of 
which  there  can  be  no  doubt,  it  follows  that  the  act  of  New 
York,  in  imposing  this  tax,  is  a  regulation  of  commerce.  It 
is  a  tax  upon  a  commercial  operation, — ^upon  what  may,  in 
effect,  be  called  an  import.  In  a  commercial  sense,  no  just 
distinction  can  be  made,  as  regards  the  law  in  question,  be-- 
tween  the  transportation  of  merchandise  and  passengers. 
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For  the  transportation  of  both,  the  ship-owner  realizes  a 
profit,  and  each  is  the  subject  of  a  commercial  regulation  by 
Congress.  When  the  merchandise  is  taken  from  the  ship, 
and  becomes  mingled  with  the  property  of  the  people  of  the 
state,  like  other  property,  it  is  subject  to  the  local  law ;  but 
until  this  shall  take  place,  the  merchandise  is  an  import,  and 
is  not  subject  to  the  taxing  power  of  the  state,  and  the 
same  rule  applies  to  passengers.  When  they  leave  the  ship, 
and  mingle  with  the  citizens  of  the  state,  they  become  subject 
to  its  laws." 

This  decision  enlarges  the  meaning  of  the  word  "com- 
merce," which  ordinarily  implies  an  exchange  of  property. 
We  have  seen  that  it  may  have  many  instrumentalities,  of 
which  one  is  transportation  and  another  the  telegraph.  A 
regulation  of  all  transportation  in  a  certain  locality  must  be 
a  regulation  of  conmierce  in  that  locality,  as  it  prohibits,  ex- 
cept under  given  circumstances,  the  use  of  this  instrumen- 
tality. Transportation,  however,  might  be  employed  in 
other  than  commercial  transactions,  involving  no  exchange 
of  property.  The  mere  moving  of  property  is  not  commerce 
in  the  common  acceptation  of  that  word,  nor  is  the  moving 
of  men.  When,  therefore,  the  Supreme  Court  states  that 
"in  a  conmiercial  sense  no  distinction  can  be  made"  (as  re- 
gards the  law  before  it)  "between  the  transportation  of 
merchandise  and  passengers,"  it  enlarges  to  that  extent  the 
meaning  of  the  word  "commerce."  In  view  of  the  fact  that 
transportation  has  grown  to  be  such  an  important  agency 
of  commerce,  there  is  sometimes  an  inclination  to  confuse 
the  terms  and  regard  them  as  being  about  synonymous.  It 
is  well,  therefore,  to  bear  in  mind  that  the  Supreme  Court 
has,  in  considering  what  is  a  regulation  of  commerce,  merely 
extended  the  meaning  of  the  word  to  include  within  its  scope 
something  in  addition  to,  but  not  in  limitation  of  its  ordinary 
signification — an  exchange  of  property. 

Whether  or  not  the  effect  of  the  Passenger  Cases  is  to  in- 
sert the  word  "transportation"  into  the  commerce  clause  by 
substituting  the  words  "commerce  and  transportation"  for 
the  word  "commerce"  is  a  question  which  we  are  not  at  pres- 
ent called  upon  to  discuss. 

In  Paul  V.  Va.,  8  Wallace,  i68,  it  was  held  that  a  state 
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Statute  which  enacted  that  no  insurance  company,  not  incor- 
porated under  the  laws  of  the  state  passing  the  statute, 
should  carry  on  its  business  within  the  state  without  pre- 
viously obtaining  a  license  for  that  purpose,  and  that  it 
should  not  receive  such  license  until  it  had  deposited  with 
the  treasurer  of  the  state  bonds  of  a  specified  character,  to 
an  amount  varying  from  thirty  to  fifty  thousand  dollars,  ac- 
cording to  the  extent  of  the  capital  employed,  was  not  in 
conflict  with  the  commerce  clause  of  the  Constitution. 

The  following  argument  was  made  on  behalf  of  the  ap- 
pellant :  "The  business  of  insurance  is  commerce.  It  is  inr- 
tercourse  for  the  purpose  of  exchanging  sums  of  money  for 
promises  of  indemnity  against  losses.  The  term  'commerce' 
as  used  in  the  Constitution  has  been  authoritatively  con- 
strued to  have  a  signification  wide  enough  to  include  this 
subject"  The  appellant  rested  his  case  on  the  question 
whether  or  not  an  exchange  of  a  sum  of  money  for  a  promise 
of  indemnity — regarding  this  as  being  in  itself  the  substance 
of  the  transaction — ^is  conmierce.  Of  course,  the  court  an- 
swered the  question  in  the  negative,  and  based  its  decision 
upon  its  answer. 

Mr.  Justice  Field  said :  "The  defect  of  the  argument  lies 
in  the  character  of  their  business.  Issuing  a  policy  of  in- 
surance is  not  a  transaction  of  commerce.  The  policies  are 
simply  contracts  of  indemnity  against  loss  by  fire,  entered 
into  between  the  corporations  and  the  assured,  for  a  con- 
sideration paid  by  the  latter.  These  contracts  are  not 
articles  of  commerce  in  any  proper  meaning  of  the  word. 
They  are  not  subjects  of  trade  and  barter  offered  in  the  mar- 
ket as  something  having  an  existence  and  value  independent 
of  the  parties  to  them.  They  are  not  commodities  to  be 
shipped  or  forwarded  from  one  state  to  another,  and  then 
put  up  for  sale.  They  are  like  other  personal  contracts  he- 
tween  parties  which  are  completed  by  their  signature  and  the 
transfer  of  the  consideration.  Such  contracts  are  not  inter- 
state transactions,  though  the  parties  may  be  domiciled  in 
different  states.  The  policies  do  not  take  effect — are  not 
executed  contracts — ^until  delivered  by  the  agent  in  Virginia. 
They  are,  then,  local  transactions,  and  are  governed  by  tfie 
local  law.    They  do  not  constitute  a  part  of  the  commerce 
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between  the  states  any  more  than  a  contract  for  the  purchase 
and  sale  of  goods  in  Virginia  by  a  citizen  of  New  York 
whilst  in  Virginia  would  constitute  a  portion  of  such  com- 
merce." 

It  is  to  be  noted  here  that  the  court  does  not  hold  that  ex- 
change of  property  is  not  commerce,  nor  does  it  hint  at  a 
limitation  of  the  ordinary  signification  of  the  commerce 
clause.  It  merely  decides  that  making  a  contract  (of  in- 
surance) is  not  a  transaction  of  commerce,  because  that  con- 
tract is  not  an  article  of  commerce  in  any  proper  meaning  of 
the  word,  and  that  such  contracts  are  not  interstate  transac- 
tions because  they  are  not  executed  tmtil  delivered  by  the 
agent  In  this  case  the  wrong  question  appears  to  have  been 
presented  to  the  cotut  by  the  counsel  for  the  appellant.  A 
contract  is  an  agreement  to  do  or  not  to  do  a  certain  thing. 
No  contract  is  an  article  of  commerce  in  any  other  capacity 
than  as  a  piece  of  paper.  It  may  or  may  not  be  an  instru- 
mentality of  conmierce,  according  to  the  circiunstances  in 
which  it  is  employed.  The  question  which  should  have  been 
presented  to  the  court  is  whether  or  not  the  thing  contem- 
plated to  be  done  by  the  contract  of  insurance,  irrespective 
of  the  form  of  the  contract  or  the  manner  of  its  execution, 
is  commerce.  A  contract  to  make  an  exchange  of  wheat  is 
not  an  article  of  commerce;  but  wheat  is  such  an  article,  and 
its  exchange  is  commerce.  Likewise,  a  contract  to  make  an 
exchange  of  money  is  not  an  article  of  commerce,  but  money 
is  such  an  article.  Its  exchange  is  commerce,  and  as  we  have 
already  seen,  whatever  regulates  that  exchange  or  its  instru- 
mentalities is  a  regulation  of  commerce. 

The  logic  employed  in  Paul  v.  Va.  is  that  the  insurance 
business  consists  in  an  exchange  of  a  contract  for  money, 
and  that  as  a  contract  is  not  an  article  of  commerce,  the  ex- 
change is  not  commerce.  If,  however,  the  insurance  busi- 
ness as  transacted  at  the  present  day  is  something  more;  if 
it  is  not  in  substance  the  exchange  of  money  for  a  contract, 
but  consists  in  what  is  contemplated  by  the  contract,  irre- 
spective of  the  manner  in  which  the  contract  is  executed, 
the  case  of  Paul  v.  Va.  has  no  further  application.  What, 
then,  is  the  nature  of  insurance? 

Before  leaving  Paul  v.  Va.,  which  has  been  treated  in  scv- 
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eral  later  cases  as  a  precedent  without  being  discussed,  it  may 
be  well  to  add  that  the  insurance  business  must  be  r^^ulated 
by  legislation  either  of  Congress  or  of  the  states.  If  Congress 
has  the  right  to  regulate  it,  or  any  part  of  it,  and  is  silent, 
it  must  be  r^^lated  by  the  states  in  the  exercise  of  the  police 
power.  Owing  to  the  magnitude  of  the  business,  to  which 
reference  shall  be  made  later,  the  security  of  policy-holders 
requires  strict  supervision.  Therefore,  even  if  Congress  may 
act  in  the  matter,  public  policy  requires  that  until  Congress 
does  act,  the  states  shall  protect  insurance  policy-holders  by 
adequate  legislation.  As  Congress  has  not  acted,  such  l^;is- 
lation  as  that  passed  upon  in  Paul  v.  Va.  is  not  at  the  present 
day  in  conflict  with  the  commerce  clause  of  the  Constitution. 
This  brings  us  to  a  consideration  of 

2.  The  Nature  of  Insurance. 

In  Biddle  on  Insurance,  page  i,  is  the  following:  "The 
general  term  insurance  is  applied  to  two  species  of  contract : 
insurance  in  respect  of  property  and  insurance  in  respect  of 
life,  which  are  not  analogous  in  their  elements,  and  which 
proceed  upon  different  principles.  Insurance  in  respect  of 
property  may  be  defined  as  an  agreement  by  the  insurer  for 
a  consideration  to  indemnify  the  insured  against  loss,  dam- 
age or  prejudice  to  certain  property  that  may  be  during  a 
certain  period  sustained  by  reason  of  specified  perils  to 
which  the  property  may  be  exposed.  .  .  .  Though 
insurance  in  respect  of  property  is  technically  a  contract  of 
indemnity,  it  is  not,  strictly  speaking,  intended  necessarily 
to  be  an  absolute  indemnification  of  the  insured  nor  to  place 
him  in  precisely  the  same  position  he  occupied  before  the 
loss,  but  the  indemnity  intended  is  simply  the  repayment  to 
the  insured  of  so  much  of  the  insured  subject  matter  as  is 
lost  at  an  estimated  value  or  at  its  then  market  value, 
.  .  .  The  earlier  form  of  insurance  in  England  was  prob- 
ably marine ;  then  came  life,  and  in  1635  'estates  combustible* 
were  insured,  and  latterly  a  great  variety  of  perils  have  been 
insured  against,  as  injury  from  lightning,  explosions,  storms 
or  tornadoes,  breakage  of  plate-glass  windows,  whether  in 
transit  or  in  place;  the  dishonesty  or  infidelity  of  servants 
or  officials,  and  also  the  liability  of  a  contractor  to  pay  for 
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injuries  to  his  workmen.  Insurance  in  respect  of  life,  which 
is  substantially  the  purchase  by  the  insured  from  the  insurer 
of  a  reversionary  interest  for  a  present  sum  of  money,  may 
be  defined  to  be  an  agreement  by  the  insurer  to  pay  to  the 
insured  or  his  nominee  a  specified  sum  of  money,  either  on 
the  death  of  a  designated  life  or  at  the  end  of  a  certain 
period,  provided  the  death  does  not  occur  before,  in  con- 
sideration of  the  present  payment  of  a  fixed  amount,  or  of  an 
annuity  till  the  death  occurs  or  the  period  of  insurance  is 
ended.  .  .  .  Life  insurance  is  not  in  any  sense  a  con- 
tract of  indemnity."  The  same  authority  says  further  on 
page  12 :  "The  last  essential  element  of  the  contract  is  a  con- 
sideration, or,  as  it  is  usually  termed,  the  premium.  This,  or- 
dinarily, is  money,  though  no  reason  is  observed  why  it  must 
necessarily  be  so ;  for  a  contract  of  insurance  would  no  doubt 
be  perfectly  valid  where  the  consideration  agreed  to  be  paid 
was  otherwise  than  in  money,  as,  for  instance,  an  insurance 
may  be  in  exchange  for  goods,  or  in  consideration  of  work 
and  labor  done,  or  in  payment  of  rent  or  for  any  other 
valuable  consideration." 

Insurance  in  respect  of  property  is  therefore  an  agreement 
to  pay  to  the  insured  the  value  of  so  much  of  the  insured 
subject  matter  as  is  lost,  and  insurance  in  respect  of  life  is 
an  agreement  to  pay  the  insured  or  his  nominee  a  specified 
sum  of  money  upon  the  happening  of  a  certain  event.  In 
the  former,  the  event  upon  which  the  payment  is  to  be  made 
may  or  may  not  happen ;  in  the  latter  the  event  will  happen, 
but  at  an  indefinite  time.  In  one  case  the  uncertainty  at- 
taches to  the  event,  while  in  the  other  it  attaches  to  the  time 
of  the  occurrence  of  the  event,  but  in  all  lines  of  insurance 
the  substance  of  the  agreement  is  to  pay.  The  form  of  the 
contract  may  or  may  not  be  one  of  indenmity.  It  may  be 
expressed  in  a  great  variety  of  forms.  Different  contracts 
may  have  numerous  individual  peculiarities,  but  it  is  not  with 
the  form  we  have  to  do,  it  is  with  the  substance.  Every  con- 
tract of  insurance  is  an  agreement  to  pay,  for  which  there  is 
a  sufficient  consideration.  Such  being  the  substance  of  the 
contract,  the  final  object  of  insurance,  or  of  the  insurance 
business,  is  an  exchange  of  property.  This  fact  stands  out  most 
clearly,  perhaps,  in  life  insurance,  where  A.  delivers  annually 
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to  B.  a  certain  amount  of  property,  and  B.  in  return,  at  a 
given  date,  or  upon  the  happening  of  a  given  event,  delivers 
to  A.,  or  his  appointee,  a  certain  amount  of  property.  The 
property  generally  consists  of  money.  In  fire  insurance  A. 
delivers  to  B.  a  certain  amount  of  property,  and  B.,  upon 
the  happening  of  a  specified  contingency,  delivers  to  A.  a  cer- 
tain  amount  of  property.  That  the  contingency  never 
happen  does  not  alter  the  fact.  The  chief  object  of  the  busi- 
ness of  fire  insiu-ance  is  to  deliver  the  property  upon  the 
happening  of  the  contingency.  In  other  words,  while  a  fire- 
insurance  contract  is  a  conditional  one,  the  substance  of  the 
business  of  fire  insurance  is  not  that  the  insurer  will  pay, 
but  that  he  does  pay  upon  the  happening  of  the  fire.  This 
is  equally  true  of  all  other  lines  of  business  in  which  con- 
tracts are  employed.  The  contract  of  insurance  contem- 
plates an  exchange  of  property  between  the  insured  and  the 
insurer,  and  znce  versa,  and  that  exchange,  not  the  contract, 
is  the  real  business  of  the  insurer.  The  usual  discrepancy 
between  the  amount  of  premium  and  the  amount  of  in- 
demnity in  other  than  life  insurance  is,  of  course,  accounted 
for  by  the  presence  of  conditions  in  the  contract. 

An  examination  of  other  branches  of  the  business  of  in- 
surance will  show  that  in  them  all  its  object  is  an  exchange 
of  property  in  the  form  of  money.  At  the  office  of  the  in- 
surer we  see  premiiuns  flowing  in  from  all  parts  of  the  coun- 
try, and  payments  on  account  of  losses  flowing  out,  the  whole 
business  being  transacted  through  the  medium  of  contracts 
or  policies  of  insurance. 

No  large  insurance  company  confines  its  operations  within 
the  limits  of  any  one  state,  but  extends  its  business  into  all 
parts  of  the  country.  In  fact,  a  large  portion  of  the  business 
of  most  insurance  companies  is  with  persons  residing  in 
states  other  than  those  of  their  respective  domiciles.  The 
regulation  of  the  business  of  these  companies  has  become  an 
important  matter,  and  is  intimately  connected  with  the  in- 
terests of  all  policy-holders.  Every  state  has  enacted  legis- 
lation upon  this  subject,  with  an  utter  disregard  of  the 
legislation  of  the  other  states,  and  of  such  a  character  as  to 
show  clearly  that  the  old  Hellenic  appetite  ''has  been  neither 
extinguished  nor  slaked." 
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In  an  excellent  paper  entitied  "Significant  Factors  in  Na- 
tional Regulation  of  Insurance/*  read  before  the  National 
Convention  of  Insurance  Commissioners  at  Detroit,  jn  1899, 
Mr.  Max  Cohen  said:  "A  recent  tabulation  issued  by  the 
National  Board  of  Fire  Underwriters  shows  that  fifteen 
states  have  anti-compact  laws,  twenty-one  have  anti-rebate 
laws,  ten  prohibit  the  use  of  the  co-insurance  clause,  seven 
require  special  deposits  from  insurance  companies,  thirty 
have  resident  agent  laws,  twenty  have  valued  policy  laws 
and  thirty-one  retaliatory  laws/* 

A  specific  instance  of  the  nature  of  present  insurance 
regulation  is  afforded  by  the  laws  of  New  Mexico,  which 
require  an  insurance  company  organized  outside  of  that  state 
to  deposit  ten  thousand  dollars,  cash  (without  interest),  in 
the  state  or  some  county  treasury,  or  in  lieu  thereof,  bonds 
of  the  United  States,  or  of  that  state,  or  of  some  county 
thereof,  and  invest  its  surplus  in  the  same,  or,  "other  indebt- 
edness of  any  solvent  dividend-pa3ring  institution,  incor- 
porated under  the  laws  of  the  territory,  or  of  the  United 
States."  There  could  be  but  one  object  of  such  legislation, 
and  that  is  to  market  by  force  securities  and  "indebtedness  of 
any  solvent  dividend-pa)ring  institution  incorporated  under 
the  laws  of  the  territory,"  which  ought  to  be  viewed  with 
suspicion  by  every  conservative  investor.  Under  this  law 
the  surplus  of  a  company  authorized  to  do  business  in  New 
Mexico  could  be  invested  in  the  mining  stocks  of  some  "wild- 
cat company"  of  that  state,  and  be  solvent.  If,  however, 
this  surplus  be  invested  in  the  first  mortgage  gold  bonds  of 
a  leading  railway  company  of  another  state,  the  insurance 
company  is  declared  by  the  laws  of  that  state  to  be  insolvent 
and  unable  to  pay  its  indebtedness.  Comment  is  unneces- 
sary. 

In  his  paper,  from  which  a  quotation  has  already  been 
taken,  Mr.  Cohen  stated  the  following  relative  to  the  recent 
growth  and  present  proportions  of  the  insurance  business: 
^*A  faint  conception  of  the  magnitude  of  the  insurance  busi- 
ness, and  its  essential  scope  for  the  needs  of  the  people,  may 
be  obtained  from  this  brief  outline  of  but  two  of  its  most 
important  branches — ^life  and  fire.  Over  thirteen  million 
people  are  policy-holders  in  life-insurance  companies  and  as- 
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sociations,  and  nearly  two  million  hold  benefit-certificates  in 
the  fraternal  orders  conducting  life-insurance  features.  Of 
this  total  of  fifteen  million  policies,  nine  million  were  issued 
by  the  industrial  life-insurance  companies  alone,  and  are  now 
held  by  the  toilers  in  the  nation's  workshop  for  the  protection 
of  their  families.  And  these  fifteen  million  of  policies  repre- 
sent an  aggregate  of  over  thirteen  billion  dollars  in  outstand- 
ing life  insurance.  The  amount  of  risks  annually  written 
and  carried  by  the  fire-insurance  institutions  for  the  protec- 
tion of  property  and  industries  in  the  United  States  amount 
to  over  nineteen  billion  dollars," 

The  total  volume  of  our  national  currency  was  reported 
on  September  i,  1900,  to  be  $2,096,683,042.  As  fire  in- 
surance is  at  the  present  day  only  one  branch  of  the  insurance 
business,  we  may  from  the  figures  g^ven  above  derive  a  fair 
idea  of  the  enormity  of  that  business. 

It  is  impracticable  within  the  scope  of  this  paper  to  refer 
to  all  the  evils  incident  to  the  regulation  by  state  legislatures 
of  the  business  of  insurance  carried  on  with  the  people  of  one 
state  by  corporations  of  another.  They  are  such,  however, 
as  to  make  national  regulation  of  this  business  an  urgent 
need.  That  Congress  has  not  power  to  institute  and  impose 
such  regulation  has  never  been  held ;  and  upon  the  basis  of 
our  examination  it  seems  not  improper  to  assume,  until  a 
contrary  decision  shall  have  been  rendered  by  the  Supreme 
Court,  that  Congress  has  this  power.  When  we  consider 
the  common  signification  of  the  words  "commerce  among 
the  several  states,"  and  find  that  judicial  interpretation  has 
not  served  to  limit,  but  rather  to  enlarge,  that  common  sig- 
nification ;  and  when  we  bear  in  mind  that  the  essence  of  that 
portion  of  the  insurance  business  we  are  considering  lies 
in  an  exchange  of  property  between  the  citizens  of  one  state 
and  an  insurance  corporation  of  another,  it  can  hardly  ap- 
pear illogical  to  attempt  to  argue  that  insurance  should  be 
included  within  the  term  "commerce  among  the  several 
states."  If  this  be  true,  and  the  commerce  clause  shall  be 
held  to  vest  in  Congress  the  power  to  regulate  this  business 
as  well  as  those  other  branches  and  instrumentalities  of  com- 
merce carried  on  among  the  several  states,  it  is  submitted 
that,  as  suggested  by  the  language  of  Mr.  Chief  Justice 
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Waite  above  quoted,  it  is  not  only  the  right  of  Congress, 
but  its  duty,  to  see  to  it  that  the  business  of  insurance  among 
the  states  is  not  obstructed  nor  unnecessarily  encumbered  by 
state  legislation. 

Reginald  H,  Innes, 
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As  Marked  by  Decisions  Selected  from  the  Advakce 

Reports. 


ADVANCBMBNTS. 

In  McElroy  v.  BarkUy,  58  S.  W.  406,  the  Court  of  Chancety 
Appeals  of  Tennessee  holds  that  positive  testimony  of  heirs 
tafflcitTj  •<  ^^^  certain  sums  paid  to  them  by  their  intestate 
BvMmgs  were  in  payment  of  services  performed,  and  not  as 
advancements,  is  sufficient  to  support  a  finding  that  such 
payments  were  not  advancements,  although  there  is  testimony 
of  conflicting  statements  made  by  the  heirs.  The  danger  of 
regarding  such  evidence  as  sufficient  is  apparent,  but  probably 
justifiable,  since  it  is  in  the  nature  of  testimony  to  rebut  a 
presumption. 


BANKRUPTCY. 

The  distinction  between  the  contempt  of  court  and  the  dvil 
or  criminal  wrong  which  may  arise  from  the  same  state  of 
Comitiiieiit  facts  is  again  drawn  in  the  case  of  In  re  Anderson^ 
lor  contonpt  103  Fed.  854.  The  United  States  District  Court 
(S.  C.)  there  holds  that  an  involuntary  bankrupt  who  withholds 
property  from  his  trustee  is  liable  to  punishment  for  contempt  of 
court,  and  this,  too,  notwithstanding  the  provisions  in  Rev.  St^ 
§  990,  providing  that  no  person  shall  be  imprisoned  for  debt 
in  any  state,  on  process  issuing  from  a  court  of  the  United 
States,  where,  by  the  laws  of  the  state  imprisonment  for  debt 
has  been  abolished,  the  Constitution  of  South  Carolina  having 
forbidden  such  imprisonment  The  court  has  power  to  make 
the  order  for  the  delivery  of  property,  and  hence  an  equal 
power  to  punish  for  disobedience  of  it  "But,"  says  the 
court, "  this  power  should  be  most  cautiously  exercised." 


BANKS. 

The  general  similarity  between  a  cashier's  check  and  a  cer- 
tified check,  and  the  rule  that  for  many  purposes  the  latter 
Deposit,      appropriates  a  specific  sum   to  meet  a  certain 
Effect  of      demand,  gives  plausibility  to  the  contention  of 
cesbier't      the  petitioner  in  Clark  v.  Chicago  Title  &  Trust  Co^ 
**•*        57  N.  E.  1061.     He  claimed  that  the  cashier's 
check  given  him,  the  cashier  at  the  same  time  marking  such 
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BANKS  (Continued). 

sum  as  paid  to  him,  amounted  to  an  assignment  of  it  by  the 
bank  to  him  and  gave  him  a  preference  over  other  creditors. 
But  the  Supreme  Court  of  Illinois  held  otherwise :  that  such 
check  was  equivalent  to  an  acknowledgment  of  indebtedness, 
and,  though  it  changed  the  form  of  indebtedness,  did  not 
change  the  fact,  the  bank  remaining  a  mere  debtor  of  the 
petitioner. 


BILLS  AND  NOTES. 

A  question  on  which  conflicting  opinions  are  held  by  the 
courts  arose  in  Brown  v.  Johnson,  28  Southern,  579.     In  that 

iUteriai  case  the  defendant  had  given  plaintiff  his  note, 
Aitoratioo  and  after  delivery  the  plaintiffs  added  the  name  of 
another  thereto  as  a  co-maker.  The  Supreme  Court  of  Ala- 
bama held  this  a  material  alteration  and  that  the  note  was 
avoided  by  it  Even  in  Alabama  this  doctrine  has  not  been 
consistently  upheld.  In  a  somewhat  early  case.  Railroad  Co. 
v.  Hurst,  9  AJa.  513,  an  opposite  view  was  announced,  but 
this  was  subsequently  departed  from  in  that  state,  and  the 
court  acts  under  these  later  authorities  in  its  decision.  The 
basis  upon  which  the  alteration  is  regarded  as  material  is, 
according  to  the  court,  that  '^  the  law  proceeds  on  the  idea  that 
the  identity  of  the  contract  has  been  destroyed — ^that  the  con- 
tract made  is  not  the  contract  before  the  court" 


CANCELLATION  OF  INSTRUMENTS. 

In  Lockwood  v.  Lockwood,  83  N.  W.  613,  an  old  woman  had 
made  a  conveyance  of  certain  land — practically  all  the  property 
coiMidcration  she  possessed — to  her  son  and  his  children  on 
of  Support  consideration  that  the  son  should  support  her,  and 
on  the  further  consideration  of  natural  love  and  affection.  The 
son  failed  to  keep  his  part  of  the  contract,  and  his  mother  was 
sent  away  from  his  home.  The  Supreme  Court  of  Michigan 
set  aside  the  conveyance  upon  these  facts,  and  in  answer  to 
the  claim  that  the  rights  of  the  grandchildren  under  the  deed 
would  thus  be  destroyed  through  no  feult  or  misrepresentation 
on  their  part,  the  court  answers  that  as  to  them  the  convey- 
ance is  purely  voluntary.  The  basis  of  the  main  decision  does 
not  distinctly  appear,  but  the  underlying  theory  seems  to  be 
that  the  mother  had  been  induced  by  her  son  to  do  this,  she 
having  implicit  confidence  in  him,  that  there  is  a  strong  re- 
semblance to  the  case  where  confidence  has  been  reposed 
and  betrayed,  or  influence  has  been  acquired  and  abused. 
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CONSTITUTIONAL  LAW. 

The  Constitution  of  Illinois  provides  that  private  property 

shall  not  be  taken  or  damaged  for  public  use  without  just 

Polk*        compensation,  a  restraint  practically  equivalent 

Vomtr  to  that  of  the  Fourteenth  Amendment  of  the 
Federal  Constitution.  In  Frazer  v.  City  of  Chicago^  57  N. 
E.  1055,  it  was  held  that  this  provision  did  not  render  the 
City  of  Chicago  liable  to  a  property  owner  whose  property 
was  depreciated  in  consequence  of  the  location  by  the  city 
of  a  smallpox  hospital  in  the  neighborhood.  The  court  lays 
down  the  general  proposition  that  for  the  doing  of  an  act 
clearly  within  the  power  of  the  city  under  its  police  power, 
where  injury  is  the  necessary  result  of  the  doing  thereof,  no 
redress  can  be  had,  and  regards  this  as  clearly  within  the 
polipe  power.  The  case  is  a  hard  one,  but  the  court  holds 
that  no  taking  of  property  has  occurred,  since  all  property  is 
held  subject  to  the  police  power. 


COVENANTS. 

The  modification  of  the  old  common-law  rule,  of  the  neces- 
sity for  severance  from  the  freehold  in  order  to  change  what  is 
Salt  of  affixed  thereto  into  personalty,  appears  in  Asher 
"^ttm  Lumber  Co.  v.  Comett,  58  S.  W.  438,  where  the 
Court  of  Appeals  of  Kentucky  holds  that  trees,  when  counted, 
marked  and  sold,  to  be  cut  and  removed,  become  personal 
property,  and,  as  a  consequence,  that  a  covenant  of  warranty 
in  a  bill  of  sale  of  such  trees  was  not  a  covenant  running 
with  the  trees,  but  was  merely  personal  to  the  purchaser, 
and  one  who  purchased  from  him  could  not  sue  thereon. 


CRIMINAL  LAW. 

In  addition  to  other  peculiarities  of  Kentucky  it  appears  that 
she  can  furnish  some  novel  conduct  on  the  part  of  prosecuting 

Conduct  of     officers.     In   Owens  v.  Commonwealth^  58  S.  W. 

Prooccating  422,  this  attorney  lay  down  on  the  floor  and 
Offlcor  <f  holloed  at  the  top  of  his  voice  "  during  his  argu- 
ment, for  the  purpose  of  bringing  vividly  before  the  jury  the 
iacts  which  he  believed  the  testimony  established.  The  Court 
of  Appeals  held  that  this  was  not  such  improper  conduct  as 
required  the  court  to  interfere. 

On  the  other  hand,  in  Oldham  v.  Commonwealth,  58  S.  W. 
418,  the  same  court  held  it  improper  for  the  Commonwealth's 
attorney,  when  defendant  objected  to  the  testimony,  to  re- 
mark :  "  Oh,  yes ;  I  knew  you  would  object,  for  it  cooks  your 
goose." 
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DEEDS. 

The  perplexing  question  of  what  acceptance  of  a  deed  is 
necessary  in  order  to  convey  full  title  comes  up  again  in  Knox 

Delivery,  V.  Clarky  62  Pac.  334.  In  that  case  a  husband  was 
Acceptance  indebted  to  his  wife,  and  becoming  involved  was 
requested  by  her  to  deed  certain  property  to  her,  but  he  did 
not  promise  to  do  so.  Afterward  he  executed  certain  deeds 
to  her  without  her  knowledge,  and  left  them  with  the  proper 
officer  to  have  them  recorded,  and  this  was  done ;  but  they 
were  not  taken  therefrom  and  given  to  the  wife  until  the 
property  had  been  attached  by  a  creditor,  and  she  was  not 
shown  to  have  had  any  knowledge  thereof  before  such  time. 
The  Court  of  Appeals  of  Colorado  holds  that  there  was  no 
delivery  vesting  title  in  the  wife  before  the  attachment  The 
court  refers  to  the  contention  that  where  a  deed  is  for  benefit 
of  grantee,  its  acceptance  will  be  presumed  ;  but  claims  that 
the  presumption  only  obtains  where  the  &cts  are  unknown, 
and  since  the  recorder  had  not  been  constituted  the  wife's 
agent  and  the  facts  showed  no  other  delivery,  delivery  to  him 
for  recording  was  not  sufficient  to  vest  title  in  her.  The  court 
treats  it  as  a  case  of  contract  and  refers  to  the  necessity  for  the 
"  meeting  of  the  minds."  It  is  admitted  that  decisions  are  in 
existence  not  in  harmony  with  this  view,  but  it  is  claimed  that 
it  is  supported  by  the  great  weight  of  authority,  and  this 
though  the  wife  sought  to  accept  after  she  knew  of  the  deed. 

It  was  further  argued  in  this  case  that  the  conveyance  was 
fraudulent  as  to  creditors,  but  the  court  held  that  it  was  not  so, 
that  he  had  the  right  to  prefer  creditors,  of  whom  his  wife,  in 
this  case,  was  one. 


DOWER- 

A  case  in  some  points  almost  the  reverse  of  this  arose  in 
New  Hampshire.  A  statute  of  that  state  provides  that  no 
Conveyance  conveyance  of  lands  in  writing  shall  be  defeated, 
as  secortiy  q^  estate  encumbered,  by  an  agreement,  unless  it 
is  inserted  in  the  condition  of  conveyance.  A  husband  before 
marriage  had  conveyed  land  as  a  security  and  received  a  bond 
for  reconveyance  on  the  payment  of  the  debt  After  his  death 
his  administrator  paid  the  debt  and  had  the  property  conveyed 
to  himself  for  the  use  of  the  estate.  It  was  held  that  the 
widow  acquired  no  dower  right  in  such  property.  Hall  v. 
Hall^  47  Atl.  79.  The  court  proceeds  on  the  basis  that  the 
statute  prevents  this  from  being  a  mortgage,  that  hence  the 
husband  had  not  even  an  equitable  title  to  the  land,  but  "  only 
a  right  to  obtain  title  upon  performing  the  condition  of  the 
bond ;"  and  whatever  rules  might  be  as  to  dower  in  equitable 
estates,  this  was  not  sufficient  to  support  the  widow's  claim. 
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EQUITABLE  EASEMENTS. 

The  general  doctrine  of  the  enforcement  of  the  agreements 
•on  the  part  of  the  several  owners  along  a  given  block  to  buQd 
injancuoo  Only  Up  to  a  Certain  line  is  well  known.  We  have 
-to  Enforce  ^  modification  of  this  doctrine  by  the  Supreme 
Court  of  Illinois  in  the  case  of  Ewertsen  v.  Gerstenberg,  57  N. 
E.  105 1.  Such  agreements  existed  in  this  case»  but  the 
restriction  had  not  been  uniformly  observed  by  the  property 
owners,  who,  like  the  defendant  in  this  case,  were  bound  by 
restrictions,  nor  for  that  matter  by  any  number  of  them.  The 
character  of  the  property  had  changed  (having  grown  into  a 
business  section)  and  in  consequence,  the  enforcement  of  the 
restriction  would  have  been  a  disadvantage  to  the  property 
owners  generally.  On  these  grounds  an  injunction  to  prevent 
the  defendant's  building  beyond  the  agreed-upon  line  was 
refused,  the  court  holding  that  "  all  doubts  [as  to  the  right  to 
enforce  such  restrictions  in  equity]  should  be  resolved  against 
restrictions  of  the  free  use  for  lawful  purposes  of  property  in 
the  hands  of  the  owner  in  fee."  Of  course  this  does  not  inter- 
fere with  the  defendant's  liability  at  law,  but  such  liability 
would  under  the  facts  be  a  doubtful  source  of  substantial 
damages  to  a  plaintiff. 


HUSBAND  AND  WIFE. 

The  tendency  of  the  courts  to  restrict  the  operation  of  the 
legislative  acts  in  regard  to  the  rights  and  liabilities  of  mar- 
NeoesMriet  ried  women  is  in  evidence  in  numerous  cases.  A 
Paniisb«d  fresh  illustration  occurs  in  the  case  of  Oit  v.  Hen- 
to  wife^  ^^^  ^y  ^^1  8q^  where  the  Supreme  Court  of  New 
Hampshire  held  that  the  statutes  of  that  state,  enabling  mar- 
ried women  to  hold  property  to  their  own  use,  and  enlarging 
their  rights  and  liabilities,  do  not  affect  the  wife's  right  to 
pledge  her  husband's  credit  for  necessary  medical  attendance, 
nursing  and  board  while  compelled  to  live  apart  from  him  by 
his  misconduct  The  court  does  not  examine  to  any  extent 
the  basis  of  the  husband's  liability,  assuming  as  a  principle  to 
start  with  that  it  is  an  obligation  of  the  husband  suitably  to 
maintain  his  wife.  A  ground  to  relieve  the  husband  might 
have  been  found  in  the  theoretical  origin  of  this  rule,  from  the 
fact  that  at  common  law  the  husband  practically  controlled  all 
his  wife's  estate  and  therefore  had  in  consequence  a  duty  of 
support  When  this  estate  is  given  back  to  her  control,  it 
might  be  argued,  such  duty  ceases ;  but  the  court  takes  the  con- 
servative position — a  position  which  is  certainly  supported  by 
common  sense. 
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INSURANCE. 

In  Metropolitan  Life  Insurance  Co.  v.  BUsch^  $8  S.  W.  436, 

the  Court  of  Appeals  of  Kentucky,  while  admitting  that  adju- 

Raooveryof    dications  as  to  the  right  of  a  party  to  recover 

Money  Paid    money  paid  voluntarily  under  a  mistake  of  law. 

Under  nistake  differ  greatly  in  the  states  of  the  Union,  many  of 

•f  Law.       them  denying  relief,  holds  that  the  law  in  Kentucky 

is  well  settled  and  allows  recovery  of  such  money.    The  rule 

is  applied  to  the  case  where  a  daughter  procured  a  policy  upon 

the  life  of  her  father  without  his  knowledge  or  consent    The 

court  held  such  policy  void  as  against  public  policy,  but  being 

convinced  that  she  had  paid  in  good  faith  and  in  ignorance  of 

the    law,  allowed  her    to  recover  what  she  had    paid  the 

company.  , 


JUSTICES  OF  THE  PEACE. 

The  general  rule  that  a  judicial  officer  is  not  to  be  held 
liable  in  a  civil  action  for  the  performance  of  his  official  duty, 
Liability  for    provided  he  has  jurisdiction   of  the  person  and 
Wrongful      the  subject-matter,  is  applied  by  the  Court  of 
^"^*        Appeals  of  Kentucky,  in  Dixon  v.  Cooper,  58  S.W. 
437>  to  the  case  where  a  justice  of  the  peace  acts  within  his 
jurisdiction  in  issuing  a  warrant  and  trying  the   defendant 
thereunder.     It  is  held  he  is  not  liable  civilly,  though  the  acts 
charged  did  not  constitute  an  offence  and  though  he  was  actu- 
ated by  malice. 


POWERa 

The  broad  general  rule  that  a  person  should  not  "  take  all 
the  benefits  of  property  with  the  right  to  dispose  of  it  at  his 
DeiitaofDonea  death  as    he  pleases,  without  the  same    being 

of  Power  subject  to  the  payment  of  his  debts,"  since 
this  is  an  "  idea  inseparable  from  the  institution  of  property," 
is  a  principle  that  is  continuously  appearing  and  reappearing 
in  the  decisions.  The  Court  of  Virginia  rather  reluctantly 
follows  former  authority,  and  decides  this  rule  not  controlling 
in  the  case  of  Humphrey  v.  Campbell,  37  S.  E.  26.  There 
a  trust  deed  directed  trustees  to  pay  the  income  of  an  estate 
to  the  testatrix  for  life,  and  power  to  her  to  dispose  of  estate 
by  will.  She  gave  to  certain  persons  other  than  those  who 
would  have  taken  by  the  laws  of  descent  Held  that  the 
estate  was  not  liable  for  her  debts.  The  main  reason  given  is 
that  since  the  appointment  is  to  be  by  will  she  can  derive  no 
control  of  such  trust  estate.  A  Pennsylvania  case,  Common- 
wealth V.  Duffield,  12  Pa.  277,  is  cited,  among  others,  as  hold- 
ing a  contrary  view. 
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SALBa 

An  offer  was  made  by  a  firm  to  A.  to  sell  him  bran  at  $7.00 
per  ton  f.  o.  b.  at  F.,  and  closed  by  "  hoping  to  receive  your 

order."     On  receipt  of  this  A.  immediately  tele- 

iof  graphed :  *'  Ship  fifty  tons  as  per  your  letter." 
•«  The  Court  of  Chancery  Appeals  of  Tennessee,  in 
'~^  CoUege  MUl  v.  Fidler,  58  S.  W.  382.  held  this  a 
binding  contract.  The  point  was  made  that  the  amount 
ordered  was  unreasonably  great  The  court  regarded  it  other- 
wise on  the  ground  that,  though  it  was  proved  that  an  order  for 
this  amount  was  unusual,  one  or  more  retail  merchants  at  the 
place  had  ordered  that  amount  at  one  time  before  this,  and 
that  the  amount  ordered  did  not  exceed  the  demand  of  A.'s 
trade,  and  that  there  was  no  proof  that  he  knew  what  quan- 
tity the  company  had  on  hand,  or  what  it  could  produce  in  a 
given  time.  These,  in  the  opinion  of  the  court,  are  criteria  to 
judge  of  the  reasonableness  of  the  amount  ordered.  It  is 
intimated  that  a  different  holding  would  be  had  on  a  '^  catch- 
order." 


WILLS. 

The  Supreme  Court  of  New  Hampshire  in  Ellis  v.  Aldrich^ 
47  Atl.  95,  discusses  the  effect  of  the  statute  of  the  state  pro- 
PurckaMof  viding  that  "  every  devise  or  bequest  by  the  hus- 
L*sMy  band  or  wife  to  the  other  shall  be  holden  to  be  in 
lieu  of  the  rights  which  either  has  by  law  in  the  estate  of  the 
other,  unless  it  shall  appear  by  the  will  that  such  was  not  the 
intention."  It  is  held  that  this  provision,  where  applicable; 
renders  the  wife  or  husband  a  purchaser  of  the  beque.^t  or  de- 
vise, and  hence  as  entitled  to  a  preference  over  the  general 
legacies  in  case  there  are  not  sufficient  assets  to  pay  all  in  fulL 

The  narrow  boundaries  of  the  rights  of  an  executory  devisee 
with  respect  to  the  property  devised  appear  in  Vaughn  v. 
executory  Teoley,  58  S.  W.  4S7.  In  that  case  an  estate  had 
DeviM  been  devised  to  A.  with  an  executory  devise  to 
others.  An  order  was  made  charging  a  certain  expense  to  the 
corpus  of  the  estate,  and  in  the  proceedings  for  this  the  execu- 
tory devisees  were  not  parties.  The  estate  of  A.  under  the 
terms  of  the  devise  having  become  divested,  the  question  as  to 
the  legality  of  the  order  was  raised,  and  it  was  upheld  notwith- 
standing the  non-joinder,  the  court  saying  that  A.  "occupied 
such  a  relation  to  the  estate  as  to  represent  all  interests 
....    so  far  as  concerned  the  preservation  of  the  estate.** 
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Action  for  Wrongful  Death — ^Effect  op  Prior  Releasb 
BY  Party  IvjVKEjy,— Southern  Bell  Telephone  and  Telegraph  Co. 
V.  Camn  et.  aL,  36  8.  E.  (Ga.)  881,  (1900).  Caasin  was  injured  by  the 
defendant  company,  May  6, 1892.  He  brought  suit,  and  pending 
the  action  the  company  paid  him  $2,500,  taking  a  receipt  which 
read  as  follows :  "  In  full  settlement  of  my  action  against  said  com- 
pany now  pending  in  the  cit^  court  of  Atlanta,  and  also  in  full 
settlement  of  all  and  any  claim  for  damages,  on  my  part,  arising 
out  of  the  injury  received  by  me  on  or  about  May  6,  1892. 
Caasin  dit'd  about  five  years  after  the  injury,  and  his  wife  brought 
suit,  on  the  ground  that  the  death  was  due  to  the  company^s  negli- 
ffence.  The  wife  died  pending  suit,  and  it  was  continued  for  the 
benefit  of  the  children.  Judgment  for  plaintifi.  On  appeal,  judg- 
ment reversed ;  two  judges  dissenting. 
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The  majority  opinion  commends  itself  to  reason,  and  is  based  on 
the  great  weight  of  aathoritj.  Its  ffrounds  were,  that  the  wife's 
right  in  her  husband's  life  are  subordinate  to  his  course  of  action 
during  his  life ;  that  the  husband,  by  contributory  negligence,  settle- 
ment of  the  wrong  by  acceptance  of  payment,  and  by  contract  wiUi 
the  defendant,  may  free  the  latter  from  liability  to  him ;  and  that, 
finally,  to  allow  the  wife  to  recover,  when  a  settlement  had  been 
made  by  the  husband,  would  destroy. the  likelihood  of  a  compromise, 
and  directly  enoourase  litigation. 

The  dissenting  judges  found  some  trouble  in  dealing  with  prior 
decisions  of  their  own  court,  but  they  satisfied  themselves  with  the 
following  distinction :  Where  the  deceased  does  some  act  prior  to 
or  concurrent  with  the  iniury,  and  by  it  prevents  any  liability  of  the 
defendant  from  arising,  the  wife  cannot  recover.  But  if  the  defend- 
ant once  becomes  liable  to  the  injured  party,  a  right  of  action 
accrues  to  those  entitled  by  law  to  compensation /or  his  deaih,  t.  e., 
widow  and  chUdren,  and  when  death  occurs  the  right  is  full  and 
complete.  The  injured  party,  before  death,  can  do  nothing  to 
impair  this  cause  of  action.  The  theory  is — a  cause  of  action  is 
ffiven  to  the  injured  party,  which  he  can  use  as  he  sees  fit,  and,  by 
force  of  the  survival  statute,  upon  his  death  it  vests  in  hk  personal 
representative.  Another  distinct  and  separate  cause  of  action  for 
the  homicide  is  given  to  the  widow  and  children.  This  view  is 
supported  by  a  number  of  decisions,  some  of  which  resulted  from 
the  peculiar  nature  of  the  statutes  which  controlled  them.  For 
instance,  in  Massachusetts,  the  statute  {Pub,  8taL,  c.  112.,  §  212) 
is  penal  in  its  effect.  Under  it,  if  the  negligent  act  of  the  defendant 
causes  death,  he  must  pay  a  fine  in  damages  (limited  ),  recoverable 
by  indictment  for  the  use  of  the  family.  In  Cam,  v.  Boston  &  L.  R. 
Corp.^  134  Mass.  211  (1883),  it  was  held  that  negligence  on  the 

Sart  of  a  passenger  was  no  more  a  defence  to  an  indictment  for 
amages  than  it  would  be  in  a  murder  case.  The  damages  belong 
to  the  next  of  kin,  and  not  to  the  estate  of  the  party  injured. 
Bowes  V.  Boston,  29  N.  E.  633  (1892).  This  distinction  would 
lessen  the  effect  of  a  Kentucky  case,  Donahue  v.  Drexler,  82  Ken. 
157  (1884),  in  which  case  the  party  mortally  injured  by  the  criminal 
use  of  a  deadly  weapon  executed  a  release  to  the  defendant  The 
wife  brought  suit  and  recovered.  The  court  said  the  statute  created 
a  new  cause  of  action,  but  that  it  was  '*  a  highly  penal  statute." 
Other  states  which  accord  with  the  dissent  are :  Washington,  Adams 
V.  R.  jR.,  95  Fed.  938  (1899) ;  Kansas,  R.  R.  v.  BmnetCs  EsL,  47 
Pac  183  (1896),  under  a  statute  very  similar  to  Lord  Campbell's 
Act ;  Mississippi,  R,  R.  Co.  v.  PhiUip.  64  Miss.  693  (1887) ;  Ar- 
kansas,  Davis  v.  jR.  R.  Co.,  13  8.  W.  801  (1890). 

All  the  States,  beginning  with  New  York,  in  1847,  have  passed 
statutes  creating  a  cause  of  action  for  the  benefit  of  the  family, 
when  the  death  of  a  member  has  resulted  from  a  wrongful  act 
The  majoritv  resemble  closely  Lord  Campbell's  Act  (1846).  Though 
English  judges  have  distinctly  affirmed  that  the  act  created  a  new 
cause  of  action,  the  cases  hold  that  a  settlement  by  the  husband  will 
bar  the  right  of  the  wife.     Read  v.  R.  iJ.,  9  Best  A  S.  714  (1868) ; 
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Wood  V.  Gray,  App.  Cases  576  a892).  The  English  rule,  in 
another  aspect,  has  been  settled  as  foUows:  If  the  personal  representa- 
tive sues  the  defendant  in  tort  for  the  benefit  of  the  widow  and 
children,  and  recovers  damages  for  the  death,  he  cannot  later  sue 
in  tort  for  the  injury  to  the  person  of  the  deceased,  but  he  can  bring 
an  action  of  contract  and  recover  "  the  expense  of  the  decedent's 
dckness,  nursing,  medical  attendance,  and  the  like/'  Bradshaw  v, 
JJ.  R.  Cb.,  10  C.  P.  189(1875) ;  LeggeU  v.  JJ.  A,  1  Q.  B.  D.  599 
(1876) ;  Pallvng  v.  R.  R.,  9  Q.  B.  D.  110  (1882). 

The  Bead  case  is  generally  followed  in  this  country.  Tiffany, 
after  a  consideration  of  all  the  statutes  and  dting  many  cases, 
states  the  rule  as  follows :  "  If  the  deceased,  in  his  life-time,  has 
done  anything  that  would  operate  as  a  bar  to  a  recovery  by  him  of 
damages  for  the  {>er8onal  injuries^  this  will  operate  equally  as  a  bar 
in  an  action  by  his  personal  representatives  for  his  death.  Thus,  a 
release  by  the  party  injured  of  his  right  of  action,  or  a  recovery  of 
damages  by  him  for  the  injury,  is  a  complete  defence  in  the  statutory 
action."    "  Death  by  Wrongful  Act,"    §124 

In  New  York  the  courts  admit  that  the  statute  creates  a  new 
cause  of  action,  yet  it  has  been  ruled  that  **  thb  new  cause  of  action 
is  barred  if  there  had  been  a  previous  judgment  for  the  injury." 
LUtlewood  V.  Mayor,  89  N.  Y.  24  (1882). 

The  Pennsylvania  rule  is  clearly  stated  in  Hill  v.  J2.  jB.,  35  Atl. 
997  (1896).  **  The  widow  did  not  have  such  an  independent  action 
for  injuries  causing  her  husband's  death  that  he  could  not,  in  his 
life-time,  release  or  compound  it" 

Even  where  a  statute  has  been  construed  to  give  two  causes  of 
action,  and  the  right  to  maintain  two  concurrent  suits,  a  court  has 
held  that  the  party  injured  could  work  "  an  extinguishment  of  the 
primary  cause  of  action "  (Wisconsin).  Brown  v.  jB.  jB.  C4).,  78 
N.  W.  773  (1899).  It  can  be  said  that  while  the  authorities  are 
fairly  well  balanced  on  the  question  of  allowing  concurrent  suits, 
they  generally  agree  in  admitting  the  conclusive  effect  of  a  release. 
See  also  HaUon  v.  Daly,  106  111.  131  (1883).  Hecht  Case,  32 
N.E.  302  (Indiana,  1892);  LubranoY.Atlaniic  Mills,  32  Atl.  206 
(Bhode  Island,  1895).  In  this  last  case  the  court  was  influenced 
by  the  confusion  of  damages  that  would  result  if  the  defendant  were 
subjected  to  two  liabilities.  Therefore  if  the  personal  representative 
of  the  deceased  sued  for  the  family  and  recovered  he  could  not 
afterward  sue  for  injuries  to  the  estate.  **  The  measure  of  pain  and 
suffering  or  the  estimated  damage  to  one's  estate  cannot  so  definitely 
be  marked  as  to  limit  the  liberality  of  a  sympathetic  jury." 

F.  K.  S. 
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Thb  Law  op  Real  Property,  Vol.  VI.  Edited  by  E.  E.  Bai/- 
LARD.  LogaoBporty  Ind.:  The  Ballard  Publiahing  Company, 
1900. 

This  is  the  sixth  of  a  series  of  volumes  on  the  Law  of  Real  Prop- 
erty which  is  being  issued  annually  by  the  Ballard  Publishing  Com- 
pany. Each  volume  is  intended  to  snow  the  entire  progress  of  this 
oranch  of  the  law  throughout  all  the  states  during  the  preceding 
year,  and  the  general  purpose  of  the  series,  as  ezpr^sed  in  the  first 
volume,  is  "  to  furnish  a  reliable  medium  that  shall  keep  .  .  . 
the  profession  familiar  with  all  the  growth  and  change  of  the  law 
of  real  property  affected  by  current  legislative  enactments  and 
judicial  opinions ;  make  them  acquainted  with  the  different  systems 
of  statute  law  on  the  subject,  as  created  by  the  several  states  in  the 
Union ;  keep  before  them  the  common  law  which  yet  remains  in 
force,  pointing  out  wherever  it  has  been  confounded  with  statutes  or 
mutilated  by  careless  judges ;  and  as  far  as  possible  relieve  both 
counsel  and  courus  of  the  wearing  drudgery  of  hunting  for  things 
which  are  hard  to  find,  and  save  them  firom  the  embarrassment  of 
following  blind  guides.    .     •     •" 

The  reading,  page  by  page,  of  the  reports  of  the  United  States 
Supreme  Court,  ana  of  all  the  reports  of  the  courts  of  last  resort  of  all 
the  states,  that  are  issued  during  each  year,  seems  a  stupendous 
task ;  yet  such  is  the  actual  method  adopted  by  the  compilers  of 
this  work,  and  it  is  only  by  a  careful  process  of  exclusion  that  those 
cases  which  concern  the  law  of  real  property  are  finally  selected. 
From  amoug  these  especial  attention  is  paid  to  re-reporting  in  full 
or  in  substance  those  cases,  which  overrule  other  cases  upon  material 
points,  which  construe  important  statutes  not  before  construed,  or 
which  make  some  application  of  legal  principles  to  circumstances 
arising  out  of  new  inventions  or  changes  in  social  conditions.  The 
remaining  cases  are  then^  either  reported  as  especially  noteworthy 
and  supported  by  annotations  from  the  authorities,  or  are  epitomiied 
and  cited  together  as  supporting  the  same  legal  principle. 

From  thb  mere  outline  of  the  method  employed  in  compiling 
these  volumes  in  furtherance  of  the  purpose  as  stated,  it  must  be 
evident  that  they  constitute  a  most  complete  and  concise  compen- 
dium of  the  law  of  real  property  and  one  possessing  the  great 
advantage  of  containing  all  the  recent  decisions  and  statutes  by 
reason  of  its  being  brought ''  up-to-date  "  year  by  year. 

The  practical  value  of  each  volume  and  of  the  series  for  the  busy 
lawyer,  is  further  enhanced  by  the  most  complete  system  of  index- 
ing used.  Not  only  each  volume  indexed  in  such  condse  detail  that 
the  substance  of  each  page  can  be  seen  at  a  glance  by  merely  look- 
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ing  at  the  index,  but  with  each  new  volume  a  new  and  revised  index 
of  the  subject-matter  of  all  the  volumes  is  issued.  This  index  is  at 
once  ample  to  understand  and  most  complete  in  detail. 

C.  T.  B. 


Hand-Book  of  the  Law  of  Bills  and  Notes.  Third  edition. 
Charles  P.  Norton.  St  Paul,  Minn.:  West  Publishing  Com- 
pany, 1900. 

The  value  of  the  Horn-book  series  to  the  student  and  practitioner 
cannot  be  disputed  The  plan  of  stating  leading  principles  in  bold- 
face type,  enlarging  upon  the  principles  in  the  text  saves  much  labor, 
and  in  addition  fixes  them  firmly  in  the  mind.  This  edition,  accord- 
ing to  the  editor,  Francis  B.  Tiffany,  has  been  made  necessary  by 
the  passage  of  the  New  York  Negotiable  Instruments  Law  (1897). 
The  complete  text  of  the  statute  is  given  in  the  apj^ndix,  and  many 
references  are  made  to  it,  chan/2;es  from  the  existing  law  being 
pointed  out.  The  industry  of  the  author  is  proved  by  a  large 
collection  of  cases.  One  ground  of  criticism  may  be  stated  to  be 
that  the  book  is  too  much  like  a  mere  digest  of  cases,  and  does  not 
aim  at  presenting  a  judfirment  of  decisions,  as  thev  do  or  do  not 
conflict  with  the  well  established  principles  controlling  the  law  of 
negotiable  instruments.  The  foot-notes  are  very  comprehensive. 
All  ca<es  which  appear  in  case-books  now  in  common  use  in  law 
schools  are  cited  in  large  type. 

F.  K.  8. 


The  Law  of  Bills,  Notes  and  Cheques.  Second  edition.  By 
Melville  M.  Bigelow,  Ph.  D.  Boston :  Littie,  Brown  &  Com- 
pany, 1900. 

The  first  edition  of  this  work,  published  in  1893,  was  well  received 
by  the  public,  and  renders  unnecessary  an  extended  criticism  of  the 
second  edition.  The  former  was  written  with  special  reference  to 
the  English  Bills  of  Exchange  Act,  1882.  Suggestions  were  made 
wherein  the  provisions  of  the  act  could  be  well  used  as  a  basis  for 
the  reform  of  the  American  law.  The  same  plan,  more  thoroughlv 
carried  out,  with  the  Negotiable  Instruments  lisiw  of  New  York 
(1897)  as  the  basic  code,  has  been  followed  by  the  author  in  the 
second  edition.  Since  the  New  York  law  was  enacted  a  number  of 
states  have  codified  the  law  of  negotiable  paper  as  applied  within 
their  limits.  Some  important  differences  in  legislation  have  therefore 
been  pointed  out.  The  full  text  of  the  act  is  given,  and  the  Colorado 
statute  is  compared  in  some  detail. 

In  general  this  edition  is  a  marked  improvement  over  the  former. 
Several  chapters  are  added,  embodying  the  law  that  regulates  the 
contracts  of  the  certifier  and  vendor  of  negotiable  paper.  The  text, 
owing  to  frequent  references  to  the  New  York  law,  is  generally 
revised,  and  its  contents  suggested  by  pointed  fdde  notes.  At  times, 
state  doctrines  are  subjected  by  the  author  to  severe  criticism.    He 
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dearly  points  out  the  fallacy  of  the  New  York  rule  which  holds 
that  an  endorsement  without  recourse  operates  as  a  conditional 
deliyery.  His  aim  is  to  ascertain  the  reason  of  rules  and  make 
their  just  or  unjust  application  evident  to  the  reader.  Subjects,  like 
absolute  defences,  equities  and  notice  of  dishonor  are  treated  with 
special  care  and  thoroughness.  The  list  of  cases  has  been  made 
more  comprehensive.  Thev  are  contained,  in  large  part,  in  the 
author's  ^  Cases  on  Bills,  ifotes  and  Cheques,"  students'  series. 

F.  K  S. 


Estoppel  by  Mi8REpre8s19tation.    By  J.  S.  Ewabt.    Chicago: 
Callaghan  &  Co.    1900. 

To  take  a  principle  of  limited  application  and  bv  patient  research 
and  scholarly  speculation  to  widen  it  into  a  general  and  fai^reaching 
theory  is  to  achieve  a  distinct  professional  triuinph.  Such  a  triumph, 
we  believe,  has  been  attained  by  Mr.  John  S.  Ewart  In  this  book 
our  author  attempts  to  show  that  estoppel  is  not  a  subordinate,  but 
an  underlying,  principle  of  law,  and  that  many  cases  heretofore 
regarded  as  exceptions  to  the  law  may  be  explained  consistently  on 
the  theory  of  estoppel. 

Mr.  Ewart  only  professes  to  deal  with  estoppel  by  misrepresenta- 
tion, omitting  from  nis  consideration  estoppel  by  contract,  the  onl^ 
other  important  kind  of  modem  estoppel.  In  accordance  with  his 
plan  the  author  gives  a  valuable  scientific  classification  of  misrepre- 
sentation as  follows:  "Misrepresentation  may  be  (1)  personal  or  (2) 
assisted;  (1)  direct  or  (2)  indirect;  (1)  active  or  (2)  passive;  (1) 
expressed  or  (2)  implied." 

That  portion  of  Mr.  Ewart's  analysis  which  divides  estoppel  by 
misrepresentation  into  "  personal "  and  "  assisted,"  we  consider  espe- 
cially logical  and  useful,  since  it  emphasizes  an  obvious  distinction 
in  the  subject,  and  one  which  has  remained  too  long  without  definite 
recognition. 

In  Chapter  XIV  of  his  book,  our  author  discusses  the  much  quoted 
rule  in  lAckbarrow  v.  Mason,  2  T.  R.  63,  in  a  very  interesting  man- 
ner and  at  some  length.  Briefly  the  facts  of  the  case  were  these : 
A.,  an  unpaid  vendor,  shipped  certain  goods  to  B.,  sending  him  at  the 
same  time  an  indorsed  bill  of  lading  for  them,  which  B.  received 
before  he  got  the  goods.  B.  immediately  sold  the  bill  of  lading  for 
value  to  C.  Before  the  arrival  of  said  goods  B.  failed,  and  A.  asser- 
ted a  right  to  stop  the  goods  in  tramUu.  This,  however,  the  court 
denied,  holding  tnat  C,  the  innocent  purchaser  for  value  of  the  bill 
of  lading,  had  a  prior  claim.  C.'s  right,  however,  was  held  not  to  be 
based  upon  the  estoppel  of  A. ;  but  upon  the  following  equitable 
principle,  namely,  "We  may  lay  it  down  as  a  broad  general  prin- 
ciple, that  whenever  one  of  two  innocent  persons  must  sufier  by  the 
acts  of  a  third,  he  who  enables  such  third  person  to  occasion  the  loss 
must  sustain  it"  Mr.  Ewart  ably  contends  that  this  rule  is  on  all 
fours  with  his  definition  of  estoppel  by  assisted  misrepresentation, 
and  he  meets  possible  objections  to  this  view  in  a  manner  which 
convinces  one  of  the  streogth  of  his  theory. 
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It  seems  strange  indeed  that  Mr.  Ewart  should  be  the  first  man 
to  realize  the  posaibilitj  of  reconciling  the  many  anomalous  cases  in 
the  law  of  bilts  and  notes,  sales,  priorities  of  real  estate,  void  and 
voidable  instruments,  partnership  and  agency,  along  the  lines  of 
estoppel  by  misrepresentation.  However,  the  author  is,  of  course, 
deserving  of  all  the  more  credit  from  the  &ct  that  his  axe  has  fallen 
in  a  virgin  forest,  and  when  we  remember  that  he  must  have  hewed 
his  way  forward,  with  no  blazed  path  to  guide  him,  his  performance 
aeems  admirable.  The  theory  he  champions  may  be  too  inclusive ; 
but  that  is  a  fault  of  all  experimental  plans,  and  doubtless  it  will 
be  moderated  in  time.  Taken  as  a  whole,  the  book  appears  to  us  a 
clear  and  terse  exposition  of  a  novel  and  interesting  design. 


J.  a. 


Elements  of  American  Jurisprudence.  By  William  C. 
Robinson,  LL.  D.  Boston,  Mass. :  little.  Brown  &  Company, 
Publishers. 

No  one  who  examines  this  work  can  help  being  impressed  at  the 
outset  by  the  masterful  analysis  which  Mr.  Robinson  has  made  of 
his  subject.  He  shows  a  thorough  grasp  of  every  portion  of  the 
vast  field  and  presents  a  thorough  outune  of  it  as  he  intends  to  deal 
with  it.  The  analysis  appears  to  be  arranged  very  much  like  that 
of  Kent's  Commentaries,  but,  of  course,  our  author  has  dealt  with 
it  in  a  very  difierent  manner  owing  to  his  wishing  to  attain  a  far 
4i£ferent  object  and  reach  quite  another  class  of  readers. 

Our  author's  aim  was,  as  he  tells  us  in  his  preface,  "  to  enlighten 
every  educated  citizen  who  aspires  to  the  intelligent  discharge  of  his 
political  duties,"  ^to  assist  the  various  grades  of  students  in  their 
preparation  for  the  di£ferent  positions  in  political  life ;"  and  ''  he  has 
naa  in  view  the  needs  of  those  who  are  pursuing  courses  in  political 
science  in  our  universities  and  colleges. 

^  Thus  we  see  that  his  aim  has  been  to  aid  every  citizen  and  have 
his  book  serve  as  an  introduction  to  deeper  studies  for  those  who 
propose  making  the  study  of  law  their  life  work. 

As  to  his  success  in  carrying  out  his  plan  hardly  enough  can  be 
said  in  commendation.  It  is  one  of  the  most  difficult  of  tasks  for  an 
author  to  give  to  his  readers  a  clear  and  complete  idea  of  so  vast  a 
subject  within  the  compass  of  a  few  pages ;  nevertheless  this  is  what 
Mr.  Robinson  has  undertaken  and  his  success  has  been  almost  beyond 
belief.  His  style  is  clear  and  elegant.  He  has  given  just  enough 
under  each  head  to  Aimish  a  beginner  with  a  comprehensive  idea  of 
it  and  prepare  the  minds  of  young  law  students  for  their  more  diffi- 
cult Aiture  work. 

The  name  of  the  book,  "  Elements  of  American  Jurisprudence," 
gives  us  an  idea  of  the  scope  of  the  work  and  how  much  the  author 
had  to  contend  with  in  condensing  so  much  1^1  leambg  into  the 
small  compass  of  one  book.  Although  but  a  limited  space  could  be 
given  to  each  branch  of  the  difierent  subjects,  still,  throughout  the 
work  we  are  supplied  with  references  to  standard  works,  diould  we 
desire  to  pursue  our  inquiries  farther  upon  any  particular  subject. 
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It  18  our  opinion  that  Mr.  Robinson  has  made  a  most  valuable 
addition  to  the  literature  of  our  country,  and  one  which  will  be  of 
almost  incalculable  value  to  young  law  students,  who  may  now  at 
the  very  outset  of  their  career  get  a  comprehensive  idea  of  the  work 
before  them,  instead  of  floundering  around  for  months,  and  perhaps 
years,  before  they  see  to  what  end  their  labors  tend. 

M.  H. 


American  Law.  A  Treatise  on  the  Jurisprudence,  Consti- 
tution, AND  Laws  of  the  Untfed  States.  By  James 
De  Witt  Andrews.    Chicago :  Callaghan  &  Co.    1900. 

In  the  preparation  of  this  treatise  the  author  has  carefully  borne 
in  mind  Lora  Bacon's  statement  that  *'  institutes  ought  to  have  two 
properties :  the  one  a  perspicuous  and  clear  order  or  method  ;  and 
the  other  a  universal  latitude  orcomprehension,  that  the  student  may 
have  a  little  pre-notion  of  everything,  like  a  model  toward  a  great 
building."  The  Introduction  treats  of  the  development  of  the  law, 
briefly  tracing  its  growth  from  the  system  of  government  in  Ancient 
Greece.  The  subject  is  then  divided  into  four  parts :  First,  The  Law 
of  Persons — Status,  under  which  is  considered  in  a  thoroughly  prac- 
tical manner,  the  various  rights,  duties,  capacities  and  privileges  of 
public  and  private  persons ;  second.  The  Liaw  of  Things,  the  word 
"thing"  comprehending  whatever  ma^,  according  to  our  law,  be- 
come the  object  of  a  right,  and  including,  therefore,  the  treatment 
of  contracts ;  third,  The  Law  of  Actions,  which  deals  with  proce- 
dure, courts  and  remedies;  and  fourth.  The  Law  of  Crimes,  occupy- 
ing but  a  few  pages. 

The  work  would  not  be  less  valuable  if  the  author's  censure  of 
Blackstone's  methods  were  curtailed ;  yet  it  should  be  welcomed^ 
not  only  by  students  and  lawyers,  but  also  by  those  who  aim  to  pos- 
sess a  general  knowledge  of  tbe  law.  Well  planned  and  carefully 
executed,  it  is  clear,  concise,  and  modem — ^tne  latter  attribute  a 
most  valuable  one  in  our  ever-changing  science. 

The  table  of  cases  is  well  arrang^,  and  the  volume  is  thoroughly 
indexed. 

H.J.S. 


The  Police  Power  op  the  State  and  Decisions  Thereon  as 
Illustrating  the  Development  and  Value  op  Case  Law. 
By  Alfred  Russell,  LL.D.  Chicago :  Callaghan  &  Co.  1900. 

Mr.  Russell's  book,  dealing  with  the  "  Police  Power,"  is  a  useful 
addition  to  our  abundant  crop  of  learning  on  the  general  subject  of 
Constitutional  law. 

Our  author,  in  postponing  the  definition  of  police  power  to  the 
ver^  end  of  his  book,  says  with  much  force  :^  '^  Definition  is  alwajrs 
perilous  in  the  law,  and  no  definition  of  our  topic  need  now  be 
attempted.     What  the  police  power  is,  and  what  its  extent  and 

»p.  36. 
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limitatioiis  are,  can  only  be  ascertaiDed  by  the  gradual  process  of 
judicial  ioclusiou  and  exclusion  as  the  cases  pretsented  for  decbion 
require,  with  the  reasoning  upon  which  such  decisions  may  be  found." 
(no).  He  then  proceeds  to  take  up  the  leading  case^  as  showing  the 
outlines  of  that  Protean  subject  which  seems  to  be  all  kinds  of  a 
rule  at  the  same  time.  After  consideriug  its  general  features  he 
goes  on  to  show  how  it  is  modified  by  the  Federal  Constitution  in 
criminal  cases  (Chap.  Ill);  in  respect  to  the  Eleventh  Amendment 
(Chap.  IV);  with  regard  to  the  Fourteenth  Amendment  (Chap.  V); 
as  to  the  public  health  and  safety  (Chap.  YI);  as  to  corporations 
(Chap.  VII);  as  to  the  Commerce  clause  (Chap.  VIII);  and  as  to 
**  property  in  business"  (Chap.  IX).  In  this  last  chapter  our  author 
sums  up  his  general  conclusions  in  eleven  propositions,  which  seem 
to  be  as  sound  as  generalities  ever  are.  The  first  of  these  proposi- 
tions states  in  a  concise  way  the  elementary  learning  on  the  subject. 

''  1.  The  possession  and  enjoyment  of  all  rights  are  subject  to  such 
reasonable  conditions  as  may  be  deemed  by  a  legislature  of  a  State 
essential  to  the  safety,  health,  peace,  good  order,  morals  and  conve- 
nience of  the  people  of  the  State." 

The  remaining  ten  propositions  are  corollaries  of  the  first  one  and 
tend  to  elucidate  the  general  subject 

We  note  one  or  two  small  inaccuracies,  e.  g.,  p.  4,  "  The  develop- 
ment of  our  law  began  during  the  long  period  of  the  Roman  occu- 
pation [of  England],  which  /e/(  an  indelible  impress  [on  the  law  of 
that  country].  This  last  statement  must  surely  have  been  a  slip 
of  the  pen.*^  Altogether,  however,  Mr,  Russell's  "  Police  Power  "  is 
a  useful  book  for  study  preparatory  to  taking  up  the  subject  more 
exhaustively  for  one's  self  by  an  examination  of  the  cases,  which  are, 
on  this  subject,  more  than  any  other  in  law,  the  best  exponents  of 
the  law. 

E.  B.  S.,  Jr. 


Washburn's  Manual  of  Criminal  Law,  third  edition,  with 
notes  by  Marshall  D.  Ewell,  M.D.,  LL.D.  Chicago: 
Callaghan  &  Co.    1900. 

Students  of  law  will  welcome  the  appearance  of  this  new  edition 
of  a  popular  book.  The  ever-growing  tendency  in  the  law  toward 
bulky  volumes  entails  many  cGsadvantages  for  the  beginner ;  and 
for  a  text-book  a  work  that  aims  at  simplicity  and  conciseness  is 
certainly  preferable  to  one  aiming  rather  to  be  comprehcDsive  and 
complete.  This  third  edition  of  Washburn,  while  adding  new 
references  which  bring  the  criminal  law  in  the  United  States  down 
to  the  present  time,  has  not  so  multiplied  the  old  notes  as  to  increase 
unduly  the  size  of  the  volume. 

Not  onlj^  is  Washburn's  "  Criminal  Law  "  concise,  but  it  has  the 
added  merit  of  beine  eminently  practical.  Discussions  of  the  theory 
and  philosophy  of  tne  law  have  no  place ;  the  law  is  stated  as  a  fieict, 

^See  Pollock  and  Maitland's  "Histoiyof  English  Law,"  Introd.  xxzi, 
and  Sir  Walter  Beaant's  *' London." 
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and  wiUiout  editorial  oomment  More  than  half  of  Uie  book  it 
given  over  to  an  account  of  criminal  procedure,  much  in  the  man- 
ner of  the  latter  half  of  Uie  fourth  boos  of  Blackstone. 

Although  the  object  of  the  book  is  to  set  forth  merely  the  com- 
mon law  of  crimes,  yet  numerous  references  in  the  notes  to  state 
codes  and  statutes  furnish  information  of  changes  in  the  common 
law  made  by  acto  of  the  state  legislatures.  By  far  the  greater 
number  of  citations  are,  in  the  text,  from  the  Massachusetts 
reports,  and,  in  the  editor's  notes,  from  the  Illinois  reports.  Bat 
cnminal  law  does  not  admit  of  as  many  variations  as  does  the 
purely  private  law,  and  consequently  the  principles  of  the  law  set 
forth  in  the  book  may  sa&ly  be  accepted,  in  a  general  way,  in  any 
jurisdiction.  There  are,  it  is  true,  some  statemente  made  that 
would  not  apply  to  Pennsylvania  law,  but  these  are  of  minor 
importance,  and  not  sufficient  to  render  the  book  either  inaccurate  or, 
for  its  purpose,  incomplete. 

To  universities  and  schools  of  law  which  do  not  follow  the  i 
system,  thb  book  may  safely  be  recommended  for  dass-room  use. 

H.8. 
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ADVANCEMENTS. 

Sufficiency  of  evidence,  734. 

AGENCY.    Set  Principal  and  Agent. 

ARBITRATION. 

Damages  for  refusal  to  arbitrate,  485- 

ATTORNEY  AND  CUENT. 
Attome/s  charges,  104. 
Attorney's  fee,  amount,  231. 
Bankruptcy.  2Xi* 
Deprivation  of  lien,  252. 

Executor  acting  as  his  own  lawyer,  charges,  175. 
Set  off,  231. 
Withdrawal  by  client,  175. 

BANKRUPTCY. 

Accrual  of  lien,  306. 

Act  of,  receiver,  368. 

Actions  by  trustees  in.  Article,  543. 

Attorneys,  232. 

Commitment  for  contempt,  734. 

Continsent  estate,  553. 

Fees  of  trustee,  553. 

Fiduciary  capacity,  "Misappropriation,**  231,  378. 

Landlord's  lien,  231,  306. 

Landlord  and  tenant    Is  this  relation  severed?    Article,  656. 

Preference,  action  by  trustee,  619. 

Promise  of  marriage,  553. 

Provable  debt  when  act  of  bankruptcy  is  committed,  619. 

Trustee,  232. 

Trustee,  payment  to  in  ignorance  of  law.    Recovery,  485. 

BANKS  AND  BANKING.    See  BUls  and  Notes;    Corporations;  Set 

off. 
Application  of  deposit  to  payment  of  depositor's  note,  620. 
Bank  as  holder  of  note  for  value,  586. 
Check  as  assignment  of  fund,  306,  682. 
Deposit,  Effect  of  cashier's  check,  734. 
Deposit  in  name  of  another,  368. 
Duty  to  apply  deposit  to  payment  of  note,  416. 
Forced  check,  duty  of  depositor,  104. 

National  bank — ^Action  by  receiver.    Two  assessments  by  comp- 
troller, 104. 
Assessment     against     stockholders     by     comp- 
troller, 232,  377. 
Power  to  assume  control  of  another  bank,  105. 
Successive  assessments  against  stockholders,  619. 
Set  off  by  depositor  in  insolvent  bank,  306. 
Terms  of  deposit  in  savings  bank,  construction,  307. 
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BILLS  AND  NOTES.    See  Banks  and  Banking;  Evidence;  Set  a§. 
Assignment  by  madcer,  partial  payment  by  indorser,  33. 
Bank  as  holder  for  value,  486. 
Guaranty,  action  to  enforce,  661. 
Implied  authority  to  fill  up  blanks,  18a. 
Indorsement  by  attorney  m  fact,  661. 
Indorsement,  parol  evidence,  368,  496. 
Law  merchant,  presumption  in  other  countries,  33. 
Material  alteration,  735. 
Negotiability,  exchange,  486. 
Negotiabili^,  set  off,  307. 

BONDS.    See  Municipal  Corporations;  Estoppel. 
Estoppel  by  recitals,  175,  433. 
Municipal  warrants,  impeachment,  176. 

BROKERS. 

License  to  do  business,  retroactive  effect,  333. 

CANCELLATION  OF  INSTRUMENTS. 
Consideration  of  support,  735. 

CARRIERS.    See  Damages;  Negligence;  Railways. 
Absolute  duty  to  identify  consignee,  ijSp. 
Contract   exempting   carrier    trom   liability    for   negligence    to 

express  messenger,  105. 
Contract  exempting  railroad  from  liability  for  negligence,  32. 
Delivery  to  wharf  of  steamship  company,  553. 
Liability  of  steamship  company  for  ba^^iage,  176. 
Railroad  right  to  regulate  charges,  17a 
Sleeping  car  company,  obstructed  car,  307. 

CHAMPERTY. 

Attorney's  agreement  to  bear  expenses,  486. 
Supplying  evidence  for  another,  486. 

CHECKS.    See  Banks  and  Banking;  Bills  and  Notes. 

CONFESSIONS.    See  Criminal  Law;  Evidence. 

CONFLICT  OF  LAWS. 

Anticipatory  breach,  statute  of  limitations,  678. 
Irregular  divorce,  attack  by  foreign  jurisdiction,  118. 
Foreign  decree  of  divorce,  impeadmient  for  irregularity  in  ser- 
vice of  process,  33. 
"Lawful  issue,"  no. 

Presumption  of  common  law  in  sister  state,  176. 
Proof  of  ford^  law,  62a 
Statute  of  limitations,  stockholder's  liability,  487,  6ao. 

CONSIDERATION.    See  BUls  and  Notes;  Contracts. 

CONSTITUTIONAL  LAW. 

Change  of  sovereignty  of  a  people.    Article,  580. 
Constitutional    relations    of    England    and    her    dependencies. 
Article,  147. 
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CONSTITUTIONAL  I#AW  (Continued). 
Decision  of  court  not  a  law,  177. 
Depositions,  right  to  be  confronted  with  witnesses,  662. 
Eight  hour  law  for  miners,  105. 
Extension  of  constitution  to  Porto  Rico,  621. 
Foreign  commerce,  fish  trade  regulation,  418. 
Foreign  territory  of  the  United  States,  extension  of  the  consti- 
tution thereto,  416. 
Relation  of  insurance  to  the  commerce  clause  in  the  Federal  con- 
stitution.   Article,  717. 
Issue  of  drovers'  passes,  487. 
Law  prohibiting  sale  or  gitt  of  transfer  tickets,  664. 
Legal  effect  of  the  acquisition  of  the  Philippine  IsJands.    Article, 

193. 

Municipal  ordinance,  reasonableness,  664. 

National  flag  as  advertising  medium,  554. 

Notice  of  intention  to  bring  suit,  555* 

Obligation  of  the  legislature  as  well  as  the  courts  to  respect  con- 
stitutional limitations.    Article,  441. 

Old  treaty  and  the  new.    Article,  569. 

One  hundred  and  ten  years  of  the  constitution.    Article,  18,  90^ 
294,  340,  406. 

Police  power,  730. 

Police  rmilation  aimed  at  class,  308. 

Power  otlegislature  to  abolish  courts,  308. 

Privilege — ^To  one  of  a  class,  664. 
Of  witness,  663. 

Due  process  of  law;  just  compensation;  public  trials;  discretion 
of  court,  554- 

"Script  act,    constitutionality,  2^. 

Separate  schools  for  colored  children,  177,  369. 

How  soon  the  constitutional  question  must  be  raised,  34. 

State  agency,  taxation  by  United  States,  554. 

State  regulation  of  rates,  661. 

Status  of  inhabitants  of  territory  acquired  by  the  United  States. 
Article,  332. 

Statute  requiring  issue  of  1,000-mile  ticket  books,  487. 

Street  improvement,  assessment,  663. 

Supreme  court— Mandamus  to  state  courts,  34 

Power   to   declare   void   an   act   of   Congress. 
Article,  385. 

Taxation  for  public  purpose;  costs  of  criminal  prosecutions,  417. 

Taxation,  original  package  rule,  662. 

Twice  in  jeopardy,  sentenced  under  constitutional  act,  35. 


CONTRACTS.     See  Banks  and  Banking;  Brokers;  Constitutional 
Law;  Evidence;  Husband  and  Wife;  Sales, 

Breach  of  one  installment  when  contract  is  dursible.    Article,  391, 

468. 
Breach  of  contract  to  make  will,  limitations,  555. 
Brokers'  commissions,  when  payable,  106,  178. 
Completion  by  mail  or  telegraph :    Article,  354. 
Divisibility.    Article,  i. 
Exemption — Railroad  from  liability  for  negligence,  32. 

Carrier  from  liability  for  negligence  to  express  mes- 
senger. 105. 
Extra  allowance,  unforeseen  difficulties,  107. 
Illegality  as  defense  to  a  written  lease,  35. 
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CONTRACTS  (Continued). 

Impossibility  of  performance,  177. 
Induced  by  fraud  of  infant,  490. 
Injunction,  enforcement  of  agreement  not  to  engage  in  businesi^ 

47. 

In  restraint  of  trade^Partial,  35. 

Marriage,  424. 

Marri^  women's,  421. 

Mistake  of  foreign  law,  fraud,  234. 

Municii>al  corporation,  cost  of  work  increased  by  act  of  munici- 
pality. 315. 

Parol—- Contract  as  agent,  422. 

Variance  of  contract  of  subscription  to  stock,  107. 

Pledge  with  bank,  to  what  debts  applicable,  106. 

Railroads  for  private  station  grounds,  251. 

Release,  failure  of  consideration,  178. 

Requisites  of  seal,  178. 

Res  ad  judicata,  judgment  a  bar  to  second  suit  on  same  cause   of 
action,  wases,  428.  560. 

Rescission  of  infanrs^  return  for  benefits  received,  11 1. 

Reward  for  information,  purpose  of  information,  555. 

Separate  actions  for  breach  of  entire  contract,  234. 

Support,  consideration,  179. 

Telegrams,  488. 

Validity,  trust,  testamentary  disposition,  625. 

Will  to  be  made,  673. 

With  advertising  agent,  369. 

CONTRIBUTORY  NEGUGENCE.    See  Negligence. 

COPYRIGHT.    See  CourU. 

"Sheet  music,"  perforated  roll  for  mechanical  organ,  36. 
Suit,  557. 

CORPORATIONS.    See  Banks  and  Banking;  Bills  and  Notes;  Con- 
stitutional Law;  Railroads. 
Accommodation  indorsement,  234. 
Assessments  for  annual  dues,  debts,  556. 
Associated  Press,  public  interest,  419. 
Attack  upon  franchise,  556. 
Business  manager,  authority,  492. 
Conclusiveness  of  answer  to  bill  in  equity,  236. 
Dividends,  declaration,  trust  fund,  370. 
Insolvent  corporation— Liability  of  stockholders,  109. 

Running  of  statute  in  favor  ot  49i. 
Irregular  corporation,  liability,  488. 
Liability  of  stockholders— Nature  of,  for  assessment,  185. 

Additional    to    that    for    stodc    sub- 
scribed.   Article,  586. 
After  sale  of  stock,  234. 
Statute  of  limitations,  487. 
Under  a  statute  imposing  a  liability. 
When  sued  by  a  corporation  credi- 
tor, 108,  419. 
Lien  of  corporation  on  stock  for  indebtedness  of  stockholder,  108. 
Power  to  purchase  and  hold  stock  of  a  rival  corporation,  36. 
Quo  warranto,  nature,  109. 
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CORPORATIONS  (Continued). 

Right  of  creditor  to  sue  stockholder,  impairment,  418. 

Set  off  by  depositor  in  insolvent  bank,  3dB. 

Trade  organizations  for  collection  of  debts  by  means  of  boycott. 

Article,  691. 
Ultra  vires,  estoppel,  308,  556. 

COURTS.    See  Constitutional  Law;  Criminal  Law. 

Dis(iualification  of  jud^e  by  interest,  affinity,  494. 
Jurisdiction— Penal  action,  309,  370. 

In  suits  against  Federal  receivers,  665. 

In  suits  against  United  States  marshals,  335. 

Of  United  States  Supreme  Court,  66$. 
Removal  to  Federal  court,  dismisslal  effect,  621. 
Suit  under  copyright  law,  557. 

COVENANTS.    Set  Real  Property. 
Sale  of  trees,  736. 

CRIMINAL  LAW.    See  Constitutional  Law;  Evidence. 
Attempt  to  sell  dead  body,  622. 
Bigamy,  indictment,  488. 
Burglary — Indictment,  variance,  557. 
Conduct  of  prosecuting  officer,  7JS, 
Confessions  induced  by  artifice,  39. 
Corroborative  evidence  in  case  of  rape,  419. 
Costs  of  prosecutions,  4i;|^. 
Counterfeiting,  blank  certificates,  419. 
Illegal  sale,  loiowledge,  557. 
Impunity,  coefficients  oi  Article,  647. 
Jurisdiction  of  the  United  States  Supreme  court,  665       \ 
Osteopathy,  practice  of  medicine,  109.  * 

Rape— Conviction  on  testimony  of  prosecutrix,  235. 

Indictment,  310. 
Repeal  of  prohibitory  statute  by  implication,  309. 
Reversal  of  sentence,  double  jeopardy,  51. 
Shaving  on  Sunday,  622. 
Twice  m  jeopardy,  sentenced  under  constitutional  act,  35. 

DAMAGES.    See  Carriers;  Negligence;  Railways. 
Actions  for  damages  resulting  in  death,  43. 
Bond,  recovery  of  penal  sum,  d20. 
Breach  of  contract,  mental  suffering,  4^. 
Conversion,  no  reduction  because  plaintiff  guilty  of  actfonable 

wrong,  665. 
Eminent  domain,  benefit  from  railway,  310. 
Excessive  damages— 558. 

For  loss  of  child,  336. 
Future  pain  from  injury,  evidence,  311. 
For  refusal  to  arbitrate,  485. 
Liability  for  causing  death,  375. 
liquidation,  position  of  parties,  310. 
Punitive  damages  under  statute,  622. 

DEATH  AS  CAUSE  OF  ACTION.    Sec  Damages;  Negligence. 
Damages,  43. 

Rights  of  statutory  beneficiaries  after  settiement  by  injured 
party,  666. 
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DECEDENTS'  ESTATES.    Sec  Real  Property;  fViUs. 

Non-resident  decedents,  "intangible"  personal  property,  liability 
to  taxation  in  Pennsylvania.    Article,  an. 

DEEDS.     See   Deeds  and  Mortgages;    Husband   and   W^e;   Real 
Property. 
Delivery— Acceptance,  737. 

What  amounts  to,  370. 
Misdescription,  common  mistake,  37. 
Recording,  constructive  notice,  iia 
Separate  acknowledgment  by  wife,  421. 

DEEDS  AND  MORTGAGES.    See  Deeds;  Mortgages, 
Incorporation  by  reference,  558. 
Unstamped  instrument,  subsequent  stamping,  622. 

DESERTION.    See  Husband  and  Wife. 

DIVORCE.    See  Husband  and  Wife. 

DOWER.    See  Husband  and  W^e. 
Conveyance  as  security,  737. 

EASEMENTS.  See  Real  Property. 

EMINENT  DOMAIN.    Set  RaUroads. 

EMPLOYER'S  LIABILITY.    See  Master  and  Servant. 


EQUITY. 

Conclusiveness  of  answer  by  corporation,  236. 
Injunction  to  restrain  violation  of  charter,  623. 

EQUITABLE  EASEMENTS. 
Injunction  to  enforce,  738. 

ESTOPPEL.  See  Bonds;  Corporations. 

EVIDENCE.    See  Criminal  Law;  Damages;  NegUgenee. 
Agent's  authority  to  receive  payment,  2^ 
Ancient  document,  act  of  ownership,  38. 
Competency  of  witnesses,  province  of  court  and  jury,  558. 
Confession  induced  by  artmce,  39. 
Corroborative,  rape,  419. 
Divorce  cases,  312. 
Future  pain  from  injury,  311. 
Handwriting,  disputed,  test  paper  identification,  488. 
Levy,  effect  of  presumption,  211. 
Parol— Indorsement,  368. 

To  show  contract  as  agent,  422. 

To  vary  lease,  420. 
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BVIDBNCB  (Continued). 

Partner,  holding  special  as  general,  112. 

Photographs  as  evidence  of  distance,  178. 

Presumption,  fire  from  locomotive  sparks,  624. 

Proof  of  foreign  law,  62a 

Proof  of  foreign  practice,  311. 

Rape,  conviction  on  testimony  of  prosecutrix,  23$. 

Receipt  of  letter,   presumption,  %7. 

Requirement  of  proof  of  actual  death,  312. 

Res  Gestae,  178. 

Supplying  for  another,  486. 

Testimony— As  to  purpose  of  acts,  conclusiveness,  489. 

By  letter  carrier,  48^ 
United  States  revenue  stamps,  38. 
Witness,  correction  of  other  testimony,  37. 
Interested,  construction  of  jury,  iia 

EXECUTORS.    Stt  Wills. 

FELLOW  SERVANTS.    See  Master  amd  Servant. 

FRAUD  UPON  CREDITORS.    See  Husband  and  IVife. 
Gift  of  hand  to  wife,  38. 

GUARANTY.    Set  Suretyship. 

GUARDIAN  AND  WARD. 

Note  of  guardian,  consideration,  666. 

HOMICIDR    See  Criminal  Law. 

HUSBAND  AND  WIFE.    See  Contracts;  Dower;  Fraudulent  Con- 
veyances; Fraud  Upon  Creditors. 
Affinity,  interest,  420. 
Alienation  of  affection»-^{2i. 

Consortium,  39* 
Bankruptcy,  promise  of  marriage,  553. 
"Beneficiary,*  widow  as,  117. 
Bigamy,  indictment,  488. 
Burial  of  wife,  discretion  of  husband,  39. 
Claim  against  husband's  estate,  312. 
Contract— Antenuptial,  667. 

Between  husband  and  wife,  667. 
Married  women's,  421. 
Of  marriage,  424. 
Of  support  consideration,  179; 
Cpfivqr|iw»  to,  423. 
Desertion,  lawful  adultery,  674. 
Divorce— Cruel  treatment,  in. 
Evidence,  ^12. 
Foreign  decree,  impeachment  foe  irrog^ifairity  in  wtr* 

vice  of  process,  33. 
Irregularity,  attack  by  foreign  juriadictioii.  118. 
Offense  committed  while  other  party  absent  from  stil^ 
39. 
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HUSBAND  AND  WIPE  (ConUnned). 

Domicile  of  child  in  custody  of  divorced  wife,  667. 
Dower — Effect  of  re-marriage  on  widow's  right,  49 
Effect  of  divorce  and  re-marriage,  243. 

Judgment  for  alimony,  death  of  respondent,  237- 
Necessaries  furnished  to  wife,  738. 

Prohibition  of  marriage  under  age,  effect  on  validity  of  mar- 
riage, 311. 
Separate  acknowledgment  by  wife,  431. 
Services  of  wife,  nature  of  action  for  loss  of,  371. 
Torts  of  wife,  179. 

INDORSEMENTS.    See  Bills  and  Notes. 

INFANCY. 

Infant's  contract — Induced  by  fraud  of  infant,  49a 

Rescission,  return  for  benefits  received,  iii. 

INJUNCTIONS.     See  Contracts;  Equity;  Municipal  Corporations. 

INSOLVENCY.    Set  Corporations. 

INSANITY.    See5ai^*. 

INSURANCE. 

Construction  of  policy  to  express  company,  237. 
Fires,  "Friendly"  and  "HostUe,"  558. 
Insurable  interest— At  execution  of  policy,  490. 

Under  Georgia  code,  371. 
Mutual  insurance  company,  violation  of  charter,  668. 
Parol  contract  ol  re-insurance  from  year  to  jrear,  115. 
Proof  of  loss,  "Forthwith,"  179. 
Recovery  of  money  paid  under  mistake  of  law,  739. 
Requirement  of  proof  of  actual  death,  312. 
Standard  and  solar  time,  312. 
Subroji^ation,  prevention  of  act  by  insured,  623. 
Vacation  of  premises,  abandonment,  421. 
Waiver— Authority  of  officers,  559. 

Before  and  after  loss,  490. 

Of  provision  in  regard  to  other  insurance,  668. 

JUDGMENTS.    See  Bonds;  Courts. 
Estoppel,  municipal  bonds,  433. 

Res  judicata — Bar  to  second  suit  on  same  cause  of  action,  wages, 
428,  560. 
Bonds,  coupons,  iii. 
JURY.    See  Trials. 

JUSTICES  OF  THE  PEACE. 

Liability  for  wrongful  arrest,  739. 

LANDLORD  AND  TENANT. 

Breach  of  condition,  re-entry,  113. 

Defective  drains,  liability,  39. 

Illegality  as  defense  to  written  lease,  35. 

Landlord's  lien,  231. 

Leased  i>remises,  unsafe  condition,  180. 

Parol  evidence  to  varv  lease,  420. 

Relations  severed  by  bankrupt  law.    Article,  656. 
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Natural.    Article,  522. 
Roman.  Article,  280. 

Study— Place  in  liberal  education.    Article,  331. 
Proper  preparation.    Article,  633. 
Vocation  of  a  professor.    Article,  iig. 

LEASE.    See  Landlord  and  Tenant;  Real  Property, 

LIENS.    See  Attorney  and  Client;  Landlord  and  Tenant;  Real  Prop- 
erty. 

Accrual  of»  306. 

Qaim  against  builder,  115. 

Conflict,  priority,  ^9. 

Corporation,  on  stock  for  stockholder's  indebtedness,  108. 

Deprivation  of  attorney's,  252. 

Keep  of  horse,  313. 

Landlord's— 231. 

Bankruptcy,  114. 

UFE  INSURANCE.    See  Insurance. 

UMITATION    OF    ACTIONS.      See    Negligence;    Pleading    and 

Practice. 

Agreement  not  to  plead  statute,  490. 

Anticipatory  breacn  of  contract,  678. 

Debt,  acknowledgment,  237. 

Duty  of  railroad  to  construct  crossing,  i8a 

Implied  promise  to  pay,  237. 

Running  of  statute  m  favor  of  insolvent  corporation,  491. 

Stockholder's  liability,  conflict  of  laws,  487,  620. 

MARRIAGK    See  Husband  and  Wife. 

MASTER  AND  SERVANT.    See  Negligence. 

Asumption  of  risk,  112. 
Duty  to  furnish  safe  place  to  work,  669. 
Equipment  of  car,  side  supports,  i8a 
Fellow  servants— Federal  decisions,  491. 

Railroad  crew,  313. 
Injury  to  employe,  liability  for  acts  of  foreman,  669. 

IN  MEMORIAM. 

Daniel  Stilz  Dorey,  375. 
James  Parsons,  241. 
Wilson  Stilz,  427. 
Roy  Wilson  White,  373- 

MORTGAGES.    See  Deeds  and  Mortgages. 

Oog  on  equitjr  of  redemption,  19. 
Mortgagee— Collateral  advantage  to.  4a 

As  attesting  witness.  238. 
Sale  of  crops  on  mortgaged  land,  371. 
Subrogation  by  payment,  491. 
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MUNICIPAL  CORPORATIONS.    Sec  Bonds;  Contract;  NegHgence, 

Bonds,  defenses,  judgment  as  estoppd»  recitals,  453. 

Contract  with,  cost  of  work  increased  by  act  of  munidpali^,  315. 

Power  over  public  highwajrs,  hackstands,  contracts  by  railroads 

for  the  private  use  of  station  grounds,  asi. 
Special  privilege  to  licensed  hadanen,  injunction,  4a 
Sunday  ordinances,  uniformity,  iia. 
Warrants,  impeachment,  176. 

NEGLIGENCE.    See  Carriers;  Contracts;  Death  as  Cause  of  Action; 
Master  and  Servant;  Mumeipal   Corpora- 
tions; Railroads. 
Accident  at  crossing,  669. 

Prior  release  t^  injured  party,  741. 
Actions  for— Resulting  in  death,  damages,  43. 
Alighting  from  street  car»  422. 

Contract— Exemption   from   liability— Carrier   of  express  mes- 
senger, 105. 
Railroad,  32. 
Defective  construction  of  railroad  track,  40. 
Duty  to  insure  safety— As  to  guard  rail  of  electric  car,  372. 
Block  switches,  41. 
Fellow  servants,  421. 
Independent  contractors,  238. 
Leased  premises,  unsafe  condition,  180. 
Place  to  work,  669. 
Liability— For  acts  of  foreman,  injury  to  employe,  669. 
For  article  lost  in  restaurant,  313. 
For  causing  death,  action  of  damages,  375. 
Presumption — From  explosion,  <^. 

Fire  from  locomotive  sparks,  623. 
Railroad  crossing  contributory  negligence,  41. 
"Res  ipsa  loqnUur,"  fall  of  wall.  238. 

NEGOTIABLE  INSTRUMENTS.     See  Banks  and  Banking;  BUU 

and  Notes;  Evidence, 

PARENT  AND  CHILD.    See  Husband  and  Wife]  Negligence, 

PAROL  EVIDENCE.    See  Evidence. 

PARTNERSHIPS.    See  Evidence, 

Notice  that  partner  is  not  liable  for  debts,  422. 
Holding  special  as  general  partner,  evidence,  112. 

PASSENGERS.    See  Carriers;  Negligence;  Railroads. 

PLEADING  AND  PRACTICE. 

Judgment  in  excess  of  attachment,  239. 
*roof  of  foreign,  311. 

Return  days  for  attachment  in  Pennsylvania',  41. 
Withdrawal  of  juror  in  civil  cases,  112. 
"&c,"  52. 

POWERS. 

Debts  of  donee  of  power,  739. 
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PRACTICE.    See  Pleading  and  Practice, 

PRINCIPAL  AND  AGENT.    See  Contracts;  Corporations, 
Business  manager  of  corporation,  authority,  492. 
Contract  with  advertising  agent,  569. 
Evidence  of  authority  to  receive  pajrment,  ajg. 
Parol  evidence  to  show  contract  as  agent,  422. 
Promise  in  official  capacity,  313. 

PROMISSORY  NOTES.    See  BilU  and  Notes, 

PROPERTY.    See  Real  Property. 

QUASI-CONTRACTS. 

Recovery  of  illegal  tolls,  protest,  423. 
Services  rendered  without  request,  181. 
Waiver  of  tort,  314. 

RAILROADS.  See  Carriers:  Constitutional  Law:  Contracts;  Master 
and  Servant;  Municipal  Corporations;  Negli- 
gence. 
Construction  without  authorit;r,  62A. 
Contract  exempting  from  liability  for  negligence  to  express  mes- 

sen^,  32,  105. 
Crossmg— Accident  at,  669. 

Contributory  negligence,  41. 
Duty  to  construct,  180. 
Damages  for  eminent  domain,  31a 
Equipment  of  car,  side  supports,  i8a 
Fdlow  servants — Federal  decisions,  491. 

Train  crew,  313. 
Fire  from  locomotive  sparks,  presumption,  624. 
Injury  to  property  by  munidpau  corporations,  40. 
Issue  of  drovers'  passes,  487. 
Open  electric  car,  duty  to  furnish  guard  rail  on  dangerous  side, 

37a. 
Right  to  regulate  charges,  176. 
Statute  requiring  issue  of  1,000-mile  ticket  books.  487. 

RAPE.    See  Criminal  Law;  Evidence. 

REAL  PROPERTY.    See  Husband  and  Wife, 
Breach— Of  condition,  re-entry,  113. 

Of  warranty  of  title,  113. 
Char^  on  land,  uncertainty,  discharge  by  judicial  sale,  42. 
Conflicting  liens,  priority,  239. 
Conveyance  to  husband  and  wife,  4a3. 
Covenant— To  build  fence  running  with  the  land,  114. 

Restrictive,  apartment  house,  423. 
Discharge  of  waters  on  neighboring  property,  115. 
Easement  for  flow  of  surface  water,  423. 
Estate  deprivation  of  usual  incidents  at  creator's  will.    Article, 

257. 
Fee  cut  down  to  a  life  estate,  power  of  disposition,  113. 
Rights— Natural,  to  flow  of  water  by  riparian  owner,  670. 

Evolution  of  a  stranger's,   Pennsylvania   Statute  Law. 
Article,  65. 
Rule  in  Shelley's  case,  42. 
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REAL  PROPERTY  (Contiiitied). 

Statute  of  frauds,  actual  possession,  492. 
Unrecorded  deed,  notice,  314. 
Vendor's  lien,  114. 

RES  IPSA  LOQUITUR.  See  Negligence. 

RESTRAINT  OF  TRADE.    See  Contracts;  Equity. 

SALES. 

Bailment  with  option  to  purchase,  requirements,  43. 

Fraud  in  transfer  of  collateral,  240. 

Goods,  reasonableness  of  amount  ordered,  740. 

Illegal  knowledge,  557. 

Ill^ality  of  purpose  for  which  property  is  to  be  used,  67a 

Insanity  of  purchaser,  671. 


SET  OFF.    See  Banks  and  Banking;  Bills  and  Notes. 
Bills  and  notes,  307. 
By  depositor  in  insolvent  bank,  308. 
Claim  against  builder,  115. 


SHERIFFS. 

Return,  impeachment,  424. 

STATUTES.    See  Constitutional  Law;  Criminal  Lam. 
Acknowledgment  in  writing,  purpose,  492. 

STATUTE  OF  FRAUDS.    Sec  Husband  and  Wife;  Imurmce. 
Actual  possession,  492. 
Contract  of  marriage,  424. 
Parol  contract  of  re-insurance  from  year  to  year.  115. 

STATUTE  OF  LIMITATIONS.    Sec  Limitation  of  Actions. 

STOCKHOLDERS.     See  Banks  and  Banking;  Corporations. 

STREET  RAILWAYS.     See  Carriers;  Negligence;  Railroads. 

SURETYSHIP. 

Alteration  of  instrument  under  agreement  with  surety,  115^ 

"Extension,"  payment,  314. 

Release  of  debtor,  duty  of  surety  to  ascertain  before  payment,  4^ 

SURVIVAL  OF  ACTIONS.    See  Negligence, 

Action  for  death  by  wrongful  act,  death  of  person  entitled  t^ 

sue,  116. 
Actions  for  negligence  resulting  in  death,  damages^  45. 

TICKETS.    See  Carriers;  Railroads. 

TRADE  MARKS  AND  TRADE  NAMES. 
Infringement,  671. 
Right  to  protection,  671. 
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TRIAL. 

Misconduct  of  inry,  affidavits,  new  trial,  435. 
Physical  examination  of  plaintiff— 425. 

Roentgen  rays,  314. 
Public,  discretion  of  court,  554. 

TRUSTS.    SetWUls. 

Bona  fide  purchaser,  671. 

Changed  to  relation  of  debtor  and  creditor,  672. 

ULTRA  VIRES.    See  Corporations. 

WAGES.    See  Contracts;  Master  and  Servant. 

WAREHOUSEMEN. 

Who  is  a  warehouseman?  493. 

WATERS.  See  Real  Property. 

WILLS.    SttContracU. 

Conditional  limitation,  time  of  operation,  44. 
Conflict  of  laws,  lawful  issue,  iid. 
Contingent  estate,  bankruptcy,  553. 
Contract  to  make— 673. 

Breach  of  limitations,  555. 
Executory  devbe,  74a 
General  plan  of  will,  particular  words,  373. 
Latent  ambiguity,  construction,  673. 
Power  to  convey  land,  foreign  probate,  34a 
Precatory  words  to  create  trust,  624.  ] 

Purchase  of  legacy,  740. 

Revival  of  prior  by  revocation  of  later  wilL    Article,  505. 
Revoking  dause  in  destroyed  will,  672. 
Testamentary  character  of  paper,  181. 
Testamentary  disposition,  contract,  validity,  trust,  625. 
Testamentary  intention,  words  as  expression  of,  431. 
Undue  influence,  conflicting  agents,  372. 
Widow  as  beneficiary,  117. 

WITNESSES.    Stt  Evidence. 
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